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JANUARY    TERM,    1871 


Abel  C.  Benedict  et  al. 

v. 

James  Miner. 

1.  Promissory  note — alteration — release  of  surety.  Where  a  note  was 
so  altered  as  to  draw  interest  a  month  sooner  than  it  did  as  it  was  executed, 
Without  the  knowledge  of  the  surety  on  the  note,  held  that  it  released  the 
surety  from  its  payment. 

2.  Ratification  by  surety — what  constitutes.  Nor  did  the  fact  that  he 
subsequently  made  a  payment  on  the  note,  and  the  principal  executed  a 
mortgage  to  secure  him  but  did  not  deliver  it,  amount  to  a  ratification  of 
the  change  in  the  note,  as  he  knew  nothing  of  the  alteration  when  he  made 
the  payment,  and  did  not  know  of  the  execution  of  the  mortgage  until 
some  months  after  it  was  made. 

Appeal  from  the  Circuit  Court  of  Morgan    county ;  the 
Hon  Chaeles  D.  Hodges,  Judge,  presiding. 
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Statement  of  the  case.     Opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  brought  by  James  Miner, 
on  a  promissory  note  for  $1,700,  dated  March  3,  1868,  payable 
the  first  of  the  next  May,  with  ten  per  cent  interest  after  the 
first  of  April,  signed  by  defendants,  Abel  C.  Benedict  and 
Theodore  E.  Curtis.  The  declaration  was  in  the  usual  form, 
to  which  the  general  issue,  and  a  plea  denying  the  execution  of 
the  note,  verified  by  affidavit,  were  filed.  A  trial  was  had  by 
the  court,  by  consent  a  jury  being  waived.  On  the  trial  it 
appeared  that  the  note  was  so  altered,  as  to  draw  interest  from 
the  first  of  April,  instead  of  May,  as  it  was  executed;  that  the 
note  was  altered  with  the  consent  of  Benedict,  but  Curtis  was 
not  informed  of  the  alteration. 

It  also  appeared  that  Curtis,  in  August  following  and  after 
the  change  in  the  note,  paid  to  Miner  $1000,  and  it  was 
credited  on  the  note  in  his  presence.  Also,  that  Benedict 
executed  a  mortgage  to  Curtis,  indemnifying  him  against 
loss  by  signing  the  note  as  his  security.  The  evidence  shows 
it  was  executed,  recorded  and  retained  by  Benedict  some  five 
months,  before  he  informed  Curtis  of  its  execution.  The  court 
found  for  the  plaintiff,  and  rendered  a  judgment  in  his  favor 
for  $876.84,  to  reverse  which  this  appeal  is  prosecuted. 

Mr.  Wm.  H.  Barnes,  for  the  appellants. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

In  this  case,  the  date  from  which  a  note  was  to  draw  interest, 
was  altered  by  the  payee,  from  the  1st  of  May,  to  the  1st  of 
April,  without  the  knowledge  of  the  surety.  It  is  admitted 
this  avoided  the  note  as  to  him,  unless  he  ratified  it,  which  it 
is  claimed  he  did,  by  subsequently  paying  $1000,  upon  it,  and 
by  receiving  from  the  principal  a  mortgage  to  secure  him  from 
loss  on  his  liability,  which  describes  the  note  as  drawing  in- 
terest from  April  1st.  We  do  not  regard  either  or  both  of 
these  transactions  as  amounting  to  a  ratification.     The  payment 
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might  well  have  been  made,  as  the  surety  swears  it  was,  with- 
out reading  the  note  over,  or  doing  anything  further  than 
simply  be  satisfied  that  the  person  to  whom  he  paid  the  money 
endorsed  it  on  the  paper  signed  by  him  as  security.  A  glance 
at  the  signatures  would  satisfy  him  of  that.  As  to  the  morfc 
gage,  the  proof  is,  that  the  principal  in  the  note  made  the 
mortgage,  had  it  recorded,  took  it  from  the  recorder's  office 
and  kept  it  in  his  possession,  and  that  the  security  did  not 
know  of  its  existence  until  months  afterwards.  We  do  not  see 
how  ratification  of  the  altered  note  is  to  be  inferred  from  this* 
The  issues  should  have  been  found  for  the  defendants.  The 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Christian  Herkelrath  et  al. 
James  M.  Stookey. 

Police  magistrates — power  of  to  take  acknowledgments  of  chattel  Mort- 
gages. Under  the  act  of  27th  February,  1854,  entitled  "  An  act  for  the 
better  government  of  towns  and  cities,  and  to  amend  the  charters  thereof," 
police  magistrates,  elected  under  the  provisions  of  that  act,  have  the  same 
power  to  take  acknowledgments  of  chattel  mortgages  that  justices  of  the 
peace  have. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Snyder  &  Dill  and  Messrs.  G.  &  G.  A.  KcerneRj 
for  the  appellants. 

Mr.  W.  H.  Underwood  and  Messrs.  Kase  &  Wilderman, 
for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  t 

This  was  an  action  of  replevin,  commenced  by  appellants,  in 
the  St.  Clair  Circuit  Court,   against  appellee,  for  the  recovery 
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Opinion  of  the  Court. 

of  various  articles  of  personal  property.  The  declaration  is  in 
the  usual  form,  and  to  it  appellee  pleaded  non  detinet;  property 
in  John  Klug,  Charles  Klug  and  A.  L.  Klug ;  that  appellee, 
as  sheriff  of  that  county,  seized  the  property  in  question  by 
virtue  of  an  execution  issued  by  the  clerk  of  the  St.  Clair 
Circuit  Court,  on  the  22d  day  of  December,  1869,  in  favor  of 
Lewis  Geisler  and  against  the  Klugs  and  Peter  Piesenberger. 
To  these  pleas  replications  were  filed  and  issues  formed. 

On  the  trial  below,  appellants  offered  to  read  in  evidence 
the  record  of  a  chattel  mortgage,  the  original  having  been 
lost,  executed  on  the  20th  day  of  September,  1869,  by  John 
Klug  to  Charles  Klug,  A.  Klug,  Peter  Muench,  and  Christian 
Herkelrath,  on  the  property  in  controversy,  to  secure  the  pay- 
ment of  several  promissory  notes,  of  even  date  with  the 
mortgage  and  payable  two  years  after  date;  one  for  $2,486.55 
to  Charles  Klug;  one  for  $309.55  to  Augustus  Klug ;  one  for 
$1,384.80  to  Christian  Herkelrath;  one  for  $3,529.50,  payable 
to  Peter  Muench.  The  mortgage  was  acknowledged  before 
Henry  Webber,  a  police  magistrate.  An  objection  was  inter- 
posed to  its  introduction  in  evidence,  because  it  Avas  not 
acknowledged  under  the  statute,  and  the  objection  was  sus- 
tained by  the  court,  and  it  was  rejected  as  evidence.  Appellants 
also  offered  to  read  the  notes  in  evidence,  with  their  indorse- 
ments, but  they  were  likewise  rejected. 

It  was  also  offered  to  be  proved  that  Henry  Webber  was  a 
police  magistrate  in  the  city  of  Belleville,  and  ex  officio  a  justice 
of  the  peace  of  St.  Clair  county,  at  the  time  John  Klug 
acknowledged  the  mortgage,  and  Was  a  resident  of  the  city  of 
Belleville ;  that  the  property  replevied  is  the  same  described 
in  the  mortgage,  and  a  demand  was  made  before  the  suit  was 
commenced,  but  the  court  rejected  this  evidence,  and  the 
jury  found  a  verdict  in  favor  of  defendant. 

The  only  question  raised  and  argued  on  this  record,  is, 
whether  a  police  magistrate  has  power  to  take  the  acknowl- 
edgment of  a  chattel  mortgage.  To  determine  this  question, 
it  becomes   necessary  to   refer  to  our  legislation  creating  the 
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office  ^of  police  magistrate,  and  regulating  the  execution  of 
chattel  mortgages.  By  the  act  of  1854  (Sess.  Laws,  11,)  it  is 
provide^  that  there  shall  be  elected  in  each  of  the  incorporated 
towns  and  cities  of  this  State,  the  population  of  which  shall 
not  exceed  six  thousand,  an  officer  to  be  styled  police  magis^ 
trate,  &c. ;  that  such  magistrates,  when  elected,  shall  be  com* 
missioned  and  qualified  in  the  same  manner  as  justices  of  the 
peace,  and  shall  have  in  their  respective  counties  the  same 
jurisdiction,  powers  and  emoluments  as  other  justices  of  the 
peace  in  this  State. 

The  chapter  regulating  the  execution  of  chattel  mortgages, 
provides  that  they  may  be  acknowledged  by  the  person  exe- 
cuting the  same,  before  any  justice  of  the  peace  in  the  justice's 
district  in  which  he  may  reside,  and  the  justice  is  required  to 
certify  the  same,  and  make  an  entry  thereof  on  his  docket. 
Thus  it  is  seen  that  a  justice  of  the  peace  has  jurisdiction 
and  power  to  take  such  an  acknowledgment. 

If,  then,  the  same  jurisdiction  and  power  are  conferred  by 
the  express  language  of  the  statute,  without  any  limitation,  on 
the  police  magistrates  that  is  possessed  by  justices  of  the  peace, 
how  can  it  be  said  the  former  have  no  power  to  take  such  an 
acknowledgment?  We  know  of  no  rule  of  law  that  would 
justify  us  in  disregarding  the  plain  and  unmistakable  lan- 
guage of  this  law.  It  is  clear,  explicit,  and  free  from  all 
doubt.  If  the  justices  of  the  peace  possessed  the  power,  then 
the  statute  has  said  police  magistrates  shall  exercise  the 
same  power.  It  does  not  declare  that  they  shall  exercise  a 
part  of  the  powers,  or  the  same  power  in  a  class  of  cases,  but 
the  same  power.  It  is  true,  the  election  districts  of  the 
two  officers  are  different,  one  being  confined  to  the  city,  and 
the  other  to  the  general  election  precinct,  but  still  that  is  no 
reason  for  disregarding  the  clearly  expressed  will  of  the  Gen- 
eral Assembly. 

Nor  does  the  fact  that  the  chattel  mortgage  law  requires  the 
mortgage  to  be  acknowledged  before  a  justice  in  the  district  in 
which  he  resides,  present  any  insuperable  objection  to  a  police 
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magistrate  taking  the  acknowledgment,  as  the  police  magis- 
trate always  lives  and  has  his  office  in  the  same  district  in 
which  justices  of  the  peace  are  elected  and  act.  The  only 
inconvenience  which  occurs  to  us,  growing  out  of  that  officer 
exercising  the  power,  is,  that  creditors  or  purchasers  have  one 
more  office  to  search  before  dealing  with  personal  property. 
This  is  a  burthen  the  legislature  had  the  power  to  impose,  and 
having  required  it,  the  provision  must  be  observed. 

Nor  is  it  an  objection,  that  the  act  is  ministerial  and  not  judi- 
cial. The  law  has  not  limited  the  authority  of  the  police 
magistrates  to  the  judicial  jurisdiction  of  justices  of  the  peace. 
The  language  is  more  comprehensive,  and  embraces  all  the 
justice's  official  powers,  whether  judicial  or  ministerial.  This 
court  has  held  that  these  officers  are,  under  the  constitution 
and  the  law,  justices  of  the  peace.  In  the  matter  of  Welsh,  17 
111.  161;  The  People  ex  rel.v.  Matteson,  17  ib.  167.  By  chang- 
ing the  name  of  things,  their  nature  or  qualities  are  in  nowise 
changed.  Calling  these  officers  magistrates,  does  not  render 
them  any  the  less  justices  of  the  peace.  The  mortgage  was 
well  acknowledged,  and  the  court  below  erred  in  refusing  to 
permit  it  to  be  read  in  evidence,  and  the  judgment  of  the 
circuit  court  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


E.  H.  Palmer 

v. 

John  McAboy. 


New  TRiAl— Verdict  sustained  by  the  evidence.    In  this  case  it  was  held, 
that  the  evidence  clearty  sustained  the  finding  of  the  jury. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the  Hon. 
John  M.  Scott,  Judge,  presiding* 

Mr.  E.  H,  Palmer,  appellant^  pro  set 

Messrs.  Fuller  &  Warner,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion   of  the  Court : 

This  was  an  action  in  the  DeWitt  circuit  court,  brought  by 
John  McAboy,  against  Ezekiel  H.  Palmer,  in  assumpsit,  with 
counts  for  money  had  and  received,  etc.  The  jury  found  a 
verdict  for  the  plaintiff,  for  eight  hundred  and  seventy  dollars, 
on  which  the  court  rendered  judgment. 

The  only  question  made  by  appellant,  is  one  of  fact.  He 
was  the  principal  witness  to  prove  his  case,  which  we  think  he 
signally  failed  to  do.  The  testimony,  as  it  regards  the  principal 
item,  six  hundred  dollars,  as  having  being  paid  to  the  plaintiff 
by  Martin  and  Mitchell,  the  plaintiff  testified  in  the  strongest 
manner  he  never  got — it  was  never  paid  him  by  that  firm,  or 
any  one  else.  The  charge  for  this  sum  was  made  on  defend- 
ant's book,  as  of  July  8,  1865,  and  his  statement  of  the  matter, 
is,  that  plaintiff  called  on  him  one  morning  in  July  of  that 
year,  and  stated  he  wanted  six  hundred  dollars — that  defendant 
told  him  about  letting  Martin  and  Mitchell  have  two  hundred 
dollars  of  his  money,  and  he  could  get  it  for  him  if  he  would 
wait  awhile,  when  plaintiff  directed  him  to  leave  it  at  the  store 
of  that  firm  ;  that  he  went  down  to  the  store  and  left  there 
three  hundred  and  fifty  dollars,  and  told  that  firm  to  make  it 
six  hundred  dollars  and  give  it  to  the  plaintiff.  He  first 
stated  that  he  knew  nothing  about  this  six  hundred  dollars, 
only  that  the  entry  on  his  book  was  in  his  own  hand  writing,, 
under  the  head  of  plaintiff's  account  in  his  book,  of  date  July 
8th,  1865  ;  that  he  has  no  recollection  when  this  entry  was 
made,  but  it  must  have  been  made  on  the  day  of  its  date,  or  at 
the  time  of  the  transaction. 

That  this  is  not  so,  is  sufficiently  established,  for  the  plaintiff 
and  his  son  both  testified  the  plaintiff  left  home  in  June,  to  visit 
a  sick  child  in  Livingston  county,  was  absent  during  the  whole 
of  the  month  of  July,  not  returning  until  some  time  in  August. 
Nor  does  any  member  of  the  firm  of  Martin  &  Mitchell,  or 
their  clerk  and  book  keeper,  who  were  examined  as  witnesses  in 
the  case,  fortify  the  statement  of  the  defendant,  which  could 
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so  easily  be  done  if  the  transaction  took  place.  The  jury  did 
no  wrong  in  allowing  to  plaintiff  this  item.  Another  item 
which  was  disputed,  was  a  check  for  one  hundred  and  fifty 
dollars,  claimed  to  have  been  paid  to  Thomas  McAboy,  the  son 
of  the  plaintiff,  which  he  denied  ever  having  received.  The 
check  was  produced  on  the  trial,  and  appears  to  have  been 
drawn  in  favor  of  John  McAboy  or  bearer,  and  the  banker  on 
whom  it  was  drawn,  testifies  he  could  not  tell  to  whom  it  was 
paid.  It  may  have  been  paid  to  the  defendant  himself  as 
bearer. 

The  other  item  was  one  hundred  and  twenty  dollars  of  inter- 
est money,  which  defendant  had  received  on  account  of  plaintiff, 
of  John  Andrews,  and  for  which  he  had  not  accounted.  These 
three  items  make  eight  hundred  and  seventy  dollars,  the  precise 
amount  of  the  judgment.  We  think  the  testimony  greatly 
preponderates  in  favor  of  the  correctness  of  these  items,  as 
chargeable  against  the  defendant.  There  is  no  ground  for  the 
interference  of  this  court,  to  disturb  the  verdict. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Geoege  W.  Faeeis  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Scire  facias — pleading.  A  writ  of  scire  facias  stands  in  the  plnce 
of  both  the  summons  and  declaration,  and  should  contain  every  averment 
necessary  to  show  a  right  of  recovery ;  and  if  there  is  a  variance  between 
the  recognizance  as  set  out  in  the  writ,  and  the  judgment  of  forfeiture, 
advantage  of  such  variance  may  be  taken  under  the  plea  of  nul  iiel 
record. 

2.  Pleading — recognizance — variance.  Where  a  recognizance  is  averred  in 
the  scire  facias  to  be  joint  and  several,  a  several  recognizance  can  not  be  admit- 
ted in  evidence  under  the  scire  facias.  Nor  does  our  statute,  which  declares 
joint  obligations,  both  joint  and  several,  make  a  recognizance,  entered  into 
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hy  a  number  of  persons  severally,  a  joint  recognizance.    Such  instruments 
are  governed  by  the  common  law. 

3.  Practice — recognizance  several.  Where  principal  and  surety  enter 
into  the  same  recognizance,  but  severally,  they  may  be  embraced  in  the 
same  writ  of  scire  facias  to  show  cause  why  an  execution  should  not  issue 
against  each,  for  his  several  indebtedness.  That  would  not  make  it  a  joint 
scire  facias,  any  more  than  the  recognizance  became  joint  by  each  entering 
severally  into  the  recognizance  for  himself. 

4.  Recognizance — several — execution.  Where  a  recognizance  is  several, 
the  execution  must  be  several,  as  the  people  can  only  have  execution  accord- 
ing to  the  form,  force  and  effect  of  the  recognizance  itself. 

5.  Judgment— forfeiture  of  recognizance — parties.  Where  a  judgment 
of  forfeiture  on  a  recognizance  was  described  in  the  scire  facias  as  being 
against  the  principal  and  five  sureties,  but  when  the  record  was  offered  in 
evidence,  it  appeared  that  the  judgment  of  forfeiture  was  against  the  principal 
and  three  sureties :  Held,  there  was  a  fatal  variance,  and  that  execution 
could  not  be  awarded  against -those,  against  whom  there  was  no  judgment 
of  forfeiture.  Before  a  final  judgment  could  be  rendered,  there  should  be 
a  judgment  of  forfeiture  against  them. 

Writ  of  Error  to  the  Circuit  Court  of  Macoupin  county  ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

This  was  a  suit  by  scire  facias,  brought  by  the  people  of  the 
State,  in  the  Macoupin  Circuit  Court,  against  George  W.  Far- 
ris,  Stephen  Sawyer,  Warren  Sawyer,  William  N.  Mitchell,  John 
Higgins  and  John  Wright. 

It  is  averred  in  the  scire  facias,  that  George  W.  Farris,  with 
others,  was  taken  before  a  justice  of  the  peace  on  a  criminal 
charge  of  aiding,  abetting  and  being  accessory  to  the  shooting 
of  one  Jasper  Smith,  and  that  after  inquiring  in  regard  thereto, 
the  justice  of  the  peace  adjudged  George  W.  Farris  to  give  bail 
for  his  appearance  at  the  next  term  of  the  Circuit  Court  of 
Macoupin  county;  that  Farris,  and  the  other  defendants,  on  the 
4th  day  of  October,  1869,  entered  into  their  several  recognizance, 
to  the  People  of  the  State  of  Illinois,  in  the  sum  of  $300,  before 
the  justice  of  the  peace,  for  the  appearance  of  George  W.  Farris 
to  answer  the  charge  preferred  against  him ;  that  the  recogni- 
zance was  duly  certified  by  the  justice,  to  the  clerk  of  the 
circuit  court,  and  became  a  matter  of  record  in  that  court. 
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At  the  December  term,  1869,  of  that  court,  an  indictment  was 
preferred  against  George  W.  Farris,  and  he  failing  to  appear,  his 
default  was  entered  and  his  recognizance  was  declared  forfeited, 
by  the  court.  At  the  same  time,  a  judgment  of  forfeiture 
was  entered  against  Stephen  Sawyer,  John  Wright  and  John  A. 
Higgins,  his  sureties  in  the  recognizance,  and  a  scire  facias  was 
awarded.  The  writ  of  scire  facias,  issued  to  the  March  term, 
1870,  set  out  a  judgment  of  forfeiture  against  Farris  and  all 
five  of  his  sureties,  and  described  the  recognizance  as  being 
joint  and  several.  A  plea  of  mil  tiel  record  was  filed.  A  trial 
was  had,  when  the  court  made  the  judgment  of  forfeiture 
absolute  and  awarded  execution. 

Mr.  John  I.  Bjnaker,  for  the  plaintiffs  in  error. 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  writ  of  scire  facias,  on  a  recognizance,  stands  in  the  place 
of  both  the  summons  and  declaration  in  the  case,  and,  like  the 
declaration  in  any  other  case,  should  contain  every  material 
allegation  necessary  to  a  recovery.  Thomas  v.  The  People,  13 
111.  696  ;  Lawrence  v.  The  People,  17  111.  172. 

If  there  is  a  variance  between  the  recognizance  and  the 
conditional  judgment  entered  therein,  as  set  out  in  the  scire 
facias,  and  that  offered  in  evidence,  it  will  be  fatal,  and  the 
variance  may  be  taken  advantage  of  under  the  plea  of  mil  tiel 
record.     Slaten  et  al.  v.  The  People,  21  111.  29. 

The  recognizance  itself,  is  not  well  pleaded.  It  is  averred  in 
the  scire  facias,  that  the  plaintiffs  in  error  entered  into  a  recog- 
nizance by  which  they  " jointly  and  severally"  acknowledged 
themselves  bound.  That  is  not  the  legal  effect  of  the  obliga- 
tion. By  the  express  terms  of  the  recognizance,  they  only 
acknowledged  themselves  " severally"  bound.  While  it  is 
true,  that,  under  our  statute,  joint  obligations  will  be  consid- 
ered both  joint  and  several,  it  is  not  true  that  a  recognizance 
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"severally"  acknowledged,  becomes    both  joint   and    several. 
The  common  law  distinction  still  prevails. 

In  Chumasero  v.  The  People,  18  111.  405,  it  was  held,  that 
where  the  parties,  principal  and  surety,  have  both  entered 
into  the  same  recognizance,  though  severally,  each  may  be 
included  in  and  served  with  one  scire  facias  to  show  cause 
against  the  award  of  execution  against  him,  for  the  several 
indebtedness. 

The  court  say  that,  "  this  would  not  make  it  a  joint  scire 
facias  any  more  than  such  recognizance  becomes  joint  by  each 
entering  into  the  same,  severally  for  himself.  " 

The  recognizance  in  this  instance,  is  several,  and  is  made  so 
by  its  express  terms. 

The  People  can  only  have  execution  according  to  the 
"  form,  force  and  effect  "  of  the  recognizance  itself.  Sans  v. 
The  People,  3  Gilm.  327. 

It  is  also  averred  in  this  scire  facias,  that  the  conditional 
judgment  was  rendered  against  the  principal,  George  W. 
Farris,  and  five  sureties.  The  record  offered  in  evidence,  and 
objected  to,  only  recites  a  judgment  of  forfeiture  against  the 
principal  and  three  sureties.  Against  two  of  the  cognizors,  viz: 
William  N.  Mitchell  and  Warren  Sawyer,  against  whom  judg- 
ment is  now  sought,  no  conditional  judgment  or  judgment  of 
forfeiture  was  ever  rendered. 

Before  any  final  judgment  could  be  properly  entered  against 
them,  there  must  have  been  previously,  a  judgment  of  forfeit- 
ure. Conner  v.  The  People,  20  111.  381 ;  Thomas  v.  The  People, 
13  111.  696;  Kennedy  v.  The  People,  15  111.  418. 

For  the  reasons  indicated,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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George  A.  Kibbie 

v. 

John  H.  Williams. 

Limitation  act  of  1839 — life  estate  of  husband  in  tlie  lands  of  the  wife. 
Where  a  married  woman  owned  land  in  her  own  right  before  the  adoption 
of  the  married  woman's  law,  the  husband  became  vested  with  a  life  estate 
in  the  land,  and  where  there  is  claim  and  color  of  title  accompanied  with 
possession  and  payment  of  taxes  for  seven  years,  the  statute  of  1839  operates 
as  a  bar  to  the  assertion  of  title  by  the  husband  and  wife  or  their  grantee, 
during  the  life  of  the  husband.  Such  an  estate  in  the  husband  is  a  freehold, 
and  like  an  estate  by  the  curtesy,  can  be  barred  by  the  statute  of  limita- 
tions. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  George  A. 
Kibbie,  in  the  Adams  Circuit  Court,  against  John  H.  Williams, 
for  the  recovery  of  the  N.  E.  qr.  of  sec.  11,  town  2,  N.  R.  7 
W.  in  Adams  county.  The  declaration  was  in  the  usual  form, 
to  which  was  filed  the  general  issue.  A  trial  was  had  by  the 
court  without  a  jury,  by  consent  of  parties.  Plaintiff  traced 
title  from  the  United  States  government  to  himself.  The 
defendant  proved  color  of  title,  payment  of  taxes  and  pos- 
session of  the  premises  from  1860  till  1870;  that  Helen 
O'Harra  Harrell,  of  whom  appellant  purchased  the  land,  inher- 
ited the  premises  from  her  father  and  her  brother  and  sister, 
before  her  marriage,  and  that  she  was  the  owner  of  the  fee; 
that  she  was  married  to  Abram  D.  Harrell  in  1840,  and  was 
still  married  to  him  at  the  time  of  the  trial.  The  court  below 
found  the  issues  in  favor  of  defendant,  and  rendered  judgment 
in  his  favor,  and  plaintiff  has  appealed  to  this  court. 

Messrs.  Skinner  &  Marsh,  Mr.  Wm.  C.  Goudy  and  Mr.  E. 
K.  Turner,  for  the  appellant. 

Mr.  John  H.  Williams,  appellee,  pro  se. 
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Per  Curiam  :  The  only  difference  between  this  case  and 
that  of  Shortatt  v.  Hinckley,  31  111.  225,  is,  that  in  this,  the 
husband  held  an  estate  jure  uxoris,  while  in  that,  the  husband 
held  an  estate  by  the  curtesy  initiate.  They  are  both  freehold 
estates,  (2  Kent's  Com.  130,)  and  are  subject  to  the  same  inci- 
dents, and  must  be  held  to  be  governed  by  the  statute  of 
limitations  in  the  same  manner  and  to  the  same  extent.  No 
reason  is  perceived  for  any  distinction  in  the  lawT  of  the  two 
cases.  This  being  so,  the  case  of  Shortall  v.  Hinckley,  supra, 
must  govern,  and  the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Thomas  Snell 

V. 

Clinton  W.  Stanley. 

Foreclosure  op  mortgage — personal  decree.  In  foreclosing  a  mort- 
gage on  lands,  it  is  error  to  render  a  personal  decree  against  the  wife  of 
the  owner  of  the  equity  of  redemption,  and  others,  mere  tenants  on  the 
mortgaged  premises,  for  the  payment  of  the  mortgage  debt. 

Appeal  from  the  Circuit  Court  of  DeWitt  county  ;  the  Hon. 
John  M.  Scott,  Judge,  presiding. 

It  appears  that  Charles  C.  Brown  owned  certain  land,  and 
sold  it  to  Henry  G.  Tyler,  who  executed  to  Brown  a  mortgage 
on  the  land  to  secure  the  deferred  payments  on  the  purchase, 
for  Avhich  he  had  executed  three  promissory  notes,  due  in  one, 
two,  and  three  years,  for  $1000,  each,  bearing  six  per  cent  in- 
terest. Brown  transferred  the  notes  to  complainant,  and 
Tyler  subsequently  sold  the  land  to  Snell.  The  two  last  notes 
not  being  paid,  Stanley  filed  this  bill  against  Snell,  Sarah  E. 
Snell,  his  wife,  and  Bahay  and  Chris.  Krouse,  his  tenants.  On 
a  hearing,  the  court  rendered  a  decree  requiring  the  defendants 
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to  pay  the  money  due  on  the  mortgage,  and  in  default  of  pay- 
ment, decreed  the  sale  of  the  mortgaged  premises.  The  record 
is  brought  to  this  court  on  appeal. 

Mr.  E.  H.  Palmer,  for  the  appellant. 

Messrs.  Moore  &  Warner,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Clinton  W.  Stanley  filed  a  bill  to  foreclose  a  mortgage, 
making  defendants  thereto,  Thomas  Snell,  Sarah  E.  Snell, 
Gus.  Bahay,  and  Chris.  Krouse.  No  answer  was  filed,  and  we 
are  called  upon  to  decide,  as  to  the  sufficiency  of  the  bill  upon 
demurrer.  We  have  examined  the  record,  and  find  no  demur- 
rer. We  can  not  therefore  determine  the  questions  attempted 
to  be  raised  by  it. 

The  bill  does  not  aver  that  Sarah  is  the  wife  of  Thomas 
Snell,  but  avers  that  Bahay  and  Krouse  are  merely  tenants  of 
Snell,  upon  the  lands  in  the  bill  mentioned ;  and  they  have 
no  other  interest  therein. 

The  default  of  the  defendants  was  entered,  and  a  hearing  had 
on  bill,  exhibits  and  oral  proofs;  and  thereupon  the  court 
rendered  a  decree  of  foreclosure,  and  found  that  Sarah  was  the 
wife  of  Thomas  Snell,  and  ordered  that  she  and  the  tenants, 
as  well  as  Thomas,  pay  the  money  secured  by  the  notes  and 
mortgage. 

The  notes  and  mortgage  were  originally  executed  to  Brown 
by  Tyler, — Brown  transferred  to  complainant,  and  Tyler  sold 
the  land  to  defendant  Snell. 

It  was  unquestionably  error  to  decree  against  Sarah  Snell. 
Even  if  she  was  the  wife  of  Thomas  Snell  no  personal  decree 
should  have  been  rendered  against  her.  It  was  equal  error  to 
order  the  tenants  to  pay  the  money  found  to  be  due,  together 
with  the  costs. 

The  decree  is  reversed  and  cause  remanded. 

Decree  reversed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 
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The  Peoria,  Pekin  &,  Jacksonville   Railroad  Co. 

v. 
William  H.  Black. 

1.  Kailroad — right  oficay — condemnation  of.  Where  a  railroad  company- 
institutes  proceedings  under  the  act  of  the  22d  of  June,  1852,  to  condemn 
the  right  of  way,  and  the  case  is  appealed  to  the  circuit  court  from  the 
assessment  of  the  commissioners,  the  court  has  no  power  to  permit  an 
amendment  allowing  the  company  to  condemn  the  right  of  way  under  the 
act  of  1845.  Having  elected  to  proceed  under  one  act,  they  can  not  in  that 
proceeding  abandon  the  claim  under  the  act  of  1852,  and  proceed  under 
the  other. 

2.  Same — estimating  benefits.  In  such  a  proceeding  under  the  act  of  1852, 
it  is  not  error  to  instruct  the  jury  that  in  estimating  benefits  to  the  claimant, 
they  should  not  consider  such  benefits  as  he  receives  on  other  lands  in 
common  with  owners  of  lands  over  which  the  road  does  not  pass,  and  only 
to  assess  benefits  he  will  receive  over  such  common  benefits.  Such  an 
instruction  accords  with  the  provisions  of  the  act  of  1852,  and  was  proper. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

The  railroad  company,  on  the  24th  day  of  October,  1868, 
filed  a  petition  in  the  office  of  the  circuit  clerk  of  Morgan 
county,  against  William  H.  Black,  for  the  purpose  of  con- 
demning the  right  of  way  over  certain  lots  of  land.  The  judge 
thereupon  appointed  three  commissioners  to  assess  and  report 
the  damages  that  would  be  sustained  by  reason  of  the  con- 
struction of  the  road.  The  commissioners  heard  the  application, 
and  reported  that  Black  would  sustain  no  damages,  and  he 
appealed  to  the  circuit  court. 

On  application  to  the  court,  the  company  obtained  leave  and 
amended  their  petition,  so  as  to  proceed  under  the  act  of  1845, 
instead  of  the  act  of  1852 ;  and  a  trial  was  had  at  the  April 
term,  1869,  by  the  court  and  a  jury,  resulting  in  a  verdict  in 
favor  of  Black  for  $1,050,  and,  after  overruling  a  motion  for 
a  new  trial,  the  court  rendered  judgment  on  the  verdict, 
from  which  this  appeal  is  prosecuted. 
3— 58th  III. 


34  P.,  P.  &  J.  K.  R.  Co.  v.  Black.  [Jan.  T., 

Opinion  of  the  Court. 

Messrs.  Isaac  L.  Morrison,  Cyrus  Epler  and  E.  P. 
Kirby,  for  the  appellant. 

Mr.  H.  B.  McClure,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  condemn  the  railroad  company's 
right  of  way  over  the  land  of  Black ;  and  the  only  question 
presented  is,  as  to  the  correctness  of  the  following  instruction, 
given  for  the  defendant,  to  wit : 

"The  court  instructs  the  jury  for  the  defendant,  that  in 
estimating  the  benefits  to  the  claimant  from  the  construction 
and  use  of  said  railroad,  it  is  not  proper  for  them  to  take  in 
consideration  such  benefits  as  are  sustained  by  claimant,  in 
common  with  owners  of  land  adjacent,  through  which  the  said 
road  does  not  run ;  but  only  such  as  result  to  the  claimant  over 
and  above  such  common  benefit." 

To  the  giving  of  said  instruction,  the  appellant  at  the  time 
excepted. 

The  proceeding  was  commenced  by  filing  a  petition  in  the 
Circuit  Court  of  Morgan  county,  and  three  commissioners 
were  appointed  by  the  judge  of  said  court  to  fix  the  compensa- 
tion for  the  right  of  way,  and  assess  damages.  The  petition 
closes  as  follows:  "This  petition  is  predicated  upon,  and  filed 
in  conformity  with,  the  provisions  of  the  act  of  the  General 
Assembly  of  the  State  of  Illinois,  entitled,  '  An  act  to  amend 
the  laAV  concerning  the  right  of  way  for  the  purpose  of  internal 
improvement,  approved  June  22d,  A.  D.  1852,  as  authorized  by 
the  several  charters  and  amended  charters  herein  referred  to/" 

An  appeal  was  taken  to  said  circuit  court,  from  the  assess- 
ment of  compensation  and  damages  made  by  the  commissioners, 
and  pending  the  appeal,  at  the  April  term,  1869,  the  appellant 
obtained  leave  of  the  court  to  amend  its  petition,  by  inserting 
after  the  words,  "Approved  22d  June,  1852,"  the  following 
words:     "And  the  several  charters  and  amended  charters  of 
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the  said  Peoria,  Pekin  &  Jacksonville  Railroad  Company,  and 
the  laws  referred  to  therein." 

Appellant,  by  its  original  charter  of  June  11th,  1863,  suc- 
ceeded to  all  the  rights,  franchises  and  corporate  powers, 
formerly  enjoyed  by  the  Illinois  River  Railroad  Company. 

The  last  named  company  was  incorporated  February  11th, 
1853,  and  by  its  charter  had  the  right  to  take  lands  for  its 
right  of  way,  according  to  the  general  law,  approved  March 
3d,  1845.  By  an  amendatory  act,  approved  February  19th, 
1867,  the  Peoria,  Pekin  &  Jacksonville  Railroad  Company  had 
the  right  to  avail  itself  of  any  general  law  of  the  State,  con- 
cerning the  right  of  way. 

It  is  insisted,  that  in  this  proceeding  appellant  had  all  the 
advantages  of  the  rule  of  assessing  damages,  by  taking  into 
consideration  the  benefits,  as  provided  by  the  law  of  1845,  and 
that  this  instruction  did  not  give  the  law  according  to  that  act, 
and  as  decided  in  The  Alton  &  Sangamon  Railroad  Company  v. 
Carpenter,  14  111.  190. 

It  is  true,  that  under  that  act  and  decision,  the  rule  of  assessing 
damages  is  different,  and  it  is  proper  to  take  into  consideration 
such  benefits  as  the  owner  of  the  land  will  derive  from  the 
construction  of  the  road  in  common  with  owners  of  land  adja- 
cent through  which  the  road  does  not  run,  and  not  only  such 
as  result  to  the  claimant  over  and  above  such  common  benefit. 

But  the  mode  of  proceeding  under  the  two  acts  of  1845  and 
1852,  is  entirely  different. 

Under  the  act  of  1845,  the  proceeding  is  commenced  by  an 
application  to  a  justice  of  the  peace,  who  appoints  three  house- 
holders to  assess  the  damages. 

Under  the  act  of  1852,  the  proceeding  is  commenced  by 
filing  a  petition  in  the  clerk's  office  of  the  circuit  court  of  the 
county,  and  three  commissioners  are  appointed  by  the  court  or 
judge,  or  judge  of  the  county  court,  to  fix  the  compensation 
for  the  right  of  way,  and  to  assess  the  damages. 

The  proceeding  in  this  case  was  instituted  under  the  act  of 
1852,  by  filing  a  petition  in  the  clerk's  office  of  the  Morgan 
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Circuit  Court,  and  the  appointment  of  commissioners  by  the 
judge  thereof;  and  it  was  not  competent  for  the  appellant,  after 
the  case  was  brought  into  the  circuit  court  on  appeal,  by  any 
amendment  of  the  petition,  to  convert  the  proceeding  into  one 
under  the  act  of  1845,  by  an  application  to  a  justice  of  the 
peace  for  the  appointment  of  householders.  The  proceeding 
continued  to  its  close  as  it  was  commenced,  one  under  the  act 
of  1852. 

The  appellant  might  have  commenced  and  proceeded  under 
either  one  of  the  acts ;  but  commencing  under  one,  it  could 
not  proceed  under  both,  adopting  such  provisions  of  either  as 
suited  its  interest,  and  rejecting  such  as  made  against  it. 

In  the  mode  of  assessing  damages,  the  act  of  1845  might  be 
more  favorable  to  appellant. 

For  the  purpose  of  acquiring  an  indisputable  title  to  the 
right  of  way,  the  act  of  1852  might  be  preferred.  It  was  for 
the  appellant  to  elect  between  them,  and  whichever  one  it 
adopted,  it  took  with  it,  its  burdens  as  well  as  benefits. 

As  the  instruction  was  in  accordance  with  the  express  pro- 
vision of  the  act  of  1852,  we  perceive  no  error  in  giving  it, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  B.  Bowman 

V. 

James  B.  Millison. 

Promissory  note — assignment  of  as  security  for  precedent  debt.  The  in- 
dorsee of  a  promissory  note  before  its  maturity,  taking  it  as  security  for  a 
pre-existing  debt,  in  the  ordinary  course  of  trade,  and  without  any  express 
agreement,  shall  be  deemed  a  holder  for  a  valuable  consideration,  and 
shall  hold  it  free  from  latent  defenses  on  the  part  of  the  maker. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  Bowman  against 
Millison,  on  the  following  promissory  note: 
"Stamp  60  cts— $1,111.11. 

Decatur,  111.,  July  27th,  1867. 
"  Six  months  after  date,  I  promise  to  pay  Allin  &  Postonj 
or  order,  eleven   hundred  and  eleven  $0  dollars,   at  Decatur) 
with  10  per  cent  interest  from  date,  value  received. 

"J.  B,  Millison-." 
On  the  back  of  which  note  is  indorsed, 

"  Pay  to  O.  S.  Poston.     January  17,  1868. 

Allin  &  Poston." 
"Pay  to  Jno.  B.  Bowman,  Eegent,  20  Jan.  1868. 

O.  S.  Poston." 
The  defendant  introduced  evidence  tending  to  show  the 
consideration  for  the  making  of  the  note  had  failed.  There 
was  evidence  tending  to  show  the  plaintiff  had  received  the 
note  as  indorsee  before  maturity,  as  security  for  a  pre-existing 
debt  owing  by  his  indorser.  A  trial  by  jury  resulted  in  a 
verdict  and  judgment  for  the  defendant,  for  the  reversal  of 
which  judgment  the  plaintiff  brings  the  record  to  this  courts 

Mr.  S.  G.  Malone,  for  the  plaintiff  in  error. 

Messrs.  Bunn  &  Btjnn  and  Messrs.  Smith  &  SterretTj 
for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

The  instructions  in  this  case  given  for  the  defendant,  would 
be  understood  by  the  jury  as  meaning  that  the  plaintiff,  as 
indorsee  of  the  note,  could  not  recover  unless  he  had  paid  a 
valuable  consideration  at  the  time  of  the  indorsement,  and 
then  only  to  the  extent  of  such  consideration.  The  instruct 
tions  are  in  conflict  with  the  doctrine  of  this  court,  as  laid 
down  in  Manning  v.  McClure,  36  111.  490,  in  regard  to  the 
effect  of  assigning  a  note  as  security  for  a  precedent  debt. 
The  judgment  is  reversed  and  the  cause  remanded. 

■Judgment  reversed* 
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Chicago  &>  Alton  Railroad  Company 

V. 

Nathan  S.  Purvines. 

New  trial — verdict  against  the  evidence.  In  this  case,  the  verdict  of  the 
jury  being  clearly  against  the  weight  of  the  evidence,  the  judgment  is  for 
that  reason  reversed. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Charles  D.Hodges,  Judge,  presiding. 

Mr.  A.  W<  Church,  and  Mr.  Henry  E.  Dummer,  for  the 
appellant. 

Messrs.  Cullom,  Zane  &  Marcy,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  sued  the  railroad  company  to  recover  the  value  of 
a  car  load  of  hogs,  delivered  to  them  about  the  2d  day  of  Sep- 
tember, 1868,  at  Murray  ville,  for  transportation  to  Chicago.  It 
is  averred  in  the  declaration  that  the  company  failed  to  carry 
and  deliver  the  hogs  to  the  consignees  at  Chicago,  according  to 
agreement.  The  company  claim,  that  after  appellee  brought 
his  hogs  to  Murrayville,  and  were  there  put  in  the  stock  yard, 
and  before  they  were  placed  in  the  cars,  he  left  the  sta- 
tion and  informed  the  freight  agent  that  one  Wesley  Wyatt 
would  attend  to  shipping  the  hogs,  and  would  give  directions 
in  reference  thereto;  and  that  Wesley  Wyatt,  on  the  next 
morning,  "stated  to  the  freight  agent  that  appellee  had  sold  the 
hogs  toE.  M.  Wyatt,  and  directed  them  to  be  billed  to  Chicago 
and  consigned  to  E.  M. Wyatt,  which  the  station  agent  did,  as 
directed.  The  hogs  reached  their  destination,  andE.  M.  Wyatt 
sold  them  and  received  the  proceeds  to  his  own  use. 

Appellee  insists  that  he  gave  no  directions  to  the  freight 
agent  to  ship  under  the  direction  of  Wesley  Wyatt,  but  had 
given  directions  to  have  them  shipped  to  himself  at  Chicago. 
He  also  denies  that  he  sold  the  hogs  to  E.  M.  Wyatt. 


1871.]  C.  &  A.  R.  R,  Co.  v.  Purvines.  39 

Opinion  of  the  Court. 

The  jury  found  a  verdict  for  appellee,  and  assessed  his  dam- 
ages at  $475,  for  which  the  court  below  rendered  a  judgment 
against  the  company.  They  bring  the  record  to  this  court, 
assign  errors,  and  urge  a  reversal  on  the  ground  that  the  ver- 
dict is  not  sustained  by  the  evidence. 

Appellee  testified  that  he  directed  the  freight  agent  to  ship 
the  hogs  to  Chicago,  as  he  had  a  car  load  the  day  before,  and 
that  the  shipment  referred  to  was  to  Strahan  &  Co.,  as  con- 
signees, with  himself  as  owner  or  shipper.  He  denies  that  he 
ever  changed  the  directions  or  authorized  any  one  else  to  make 
any  change ;  and  he  denies  having  sold  these  hogs  to  E.  M. 
Wyatt,  but  says  that  Wyatt  agreed  to  give  him  $50  for  the 
profits  on  some  half  dozen  car  loads  of  hogs  he  had  purchased 
and  shipped,  including  the  hogs  in  controversy. 

On  the  other  hand,  E.  M.  Wyatt  testifies,  positively,  that  he 
purchased  the  hogs,  at  $8.50per  hundred  pounds,  and  paid  on 
the  purchase  $420.75,  and  that  he  directed  his  brother  Wesley 
to  ship  the  hogs  for  him,  and  in  his  name,  to  Strahan  &  Co., 
which  was  done.  Wesley  Wyatt  corroborates  his  brother, 
when  he  testifies  that  he  heard  appellee  say  that  he  had  sold 
the  hogs  to  E.  M.  Wyatt,  and  had  nothing  more  to  do  with 
them.  He  is  further  corroborated  by  Sims,  who  says  that  E. 
M.  Wyatt  paid  him  $421  for  appellee,  and  that  he  hesitated  to 
take  Wyatt's  check  for  that  amount,  when  appellee  said  to 
him  he  would  see  it  paid,  as  he  had  sold  some  hogs  to  Wyatt 
and  he  desired  to  secure  himself,  and  Wyatt  owed  him  for  the 
hogs  which  he  had  sold  him.  This  witness  states  that  appellee 
said  to  him  that  he  had  sold  these  hogs  to  Wyatt  at  $50  loss  ; 
that  he  said  nothing  about  any  other  hogs* 

The  evidence  on  the  question  of  a  sale  of  the  hogs  by  appel- 
lee to  Wyatt,  seems  to  us  to  strongly  preponderate  in  favor  of 
a  purchase.  Wyatt  paid  him  $421,  and  he  stated  to  Sims 
that  it  was  on  the  purchase  of  the  hogs,  and  Wesley  Wyatt 
corroborates  the  statement  that  he  had  sold  the  hogs  to  his 
brother.  It  is  true,  appellee  positively  denies  the  sale,  but 
the  weight  of  evidence  is  clearly  the  other  way,  and  we  think 
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should  have  controlled  the  finding  of  the  jury.  It  is  true 
there  is  some  conflict,  but  the  preponderance  of  the  evidence  is 
against  the  verdict.  We  therefore  believe  the  case  should  be 
submitted  to  another  jury. 

The  judgment  of  the  court  below  is  reversed  and   the  cause 

remanded. 

Judgment  reversed. 


James  Dempsey 

v. 

John   Donnelly. 


1.  Highways — laying  out  a  road — requirements  under  act  of  1835.  The 
9th  section  of  the  act  of  1835,  entitled,  "An  act  concerning  public  roads," 
requires  an  order  of  the  County  Commissioners'  Court  to  locate  anew  road,  • 
and  to  alter  or  vacate  public  roads,  (State  roads  excepted),  and  when  the  pro- 
ceedings had  under  said  act,  to  lay  out  and  establish  a  new  road,  merely 
show  the  petition  for  the  road,  the  appointment  of  viewers,  and  their  report, 
such  proceedings  are  insufficient  to  establish  the  road,  and  are  void. 

2.  Same — effect  of  subsequent  proceedings  based  upon  the  original  proceed- 
ings. Nor  will  any  subsequent  proceedings,  "  to  alter,  re-locate  and  open 
said  road,"  which  are  based  upon  the  assumption  that  the  road  then  existed 
by  force  of  the  former  and  original  proceedings,  have  the  effect  to  establish 
such  highway. 

3.  Same — prescriptive  rights — how  confined.  And  in  such  case,  an  action 
will  not  lie  for  obstructing  the  road  claimed  to  be  in  existence,  but  not  in 
use  by  the  public,  because  there  exists  a  prescriptive  right  in  the  public  to 
use  some  other  portion  of  the  land  as  a  road.  Such  right,  if  it  exists,  is 
confined  to  the  point  of  travel. 

Appeal    from  the    Circuit  Court  of  Adams    county ;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Mr.  Charles  M.  Gilmer  and  Mr.  John  H.  Williams,  for 
the  appellant. 

Mr.  J.  C.  Thompson   and   Messrs.   Warren,   Wheat   & 
Hamilton,  for  the  appellee. 

Per  Curiam:    This  was  an  action  qui  torn, before  a  justice  of 
the  peace  of  Adams  county,  to  recover  a  penalty  for  continuing 
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an  obstruction  in  a  public  road  in  that  county,  and  by  appeal 
taken  to  the  circuit  court,  where  judgment  was  rendered  for 
the  defendant. 

The  defendant  did  not  deny  the  obstruction  at  the  time  and 
place,  but  denied  that  the  locus  was  a  public  highway. 

To  establish  a  highway,  the  plaintiff  relied  on  certain  pro- 
ceedings of  the  county  commissioners'  court  of  Adams  county, 
commenced  in  1838  and  1840. 

The  act  of  1835,  under  which  the  proceedings  were  had,  is 
entitled,  "An  act  concerning  public  roads,"  and  prescribes  the 
mode  for  laying  out  and  establishing  new  roads,  and  for  alter- 
ing such  as  had  been  established.  The  ninth  section  of  that 
act  required  an  order  of  the  court  to  vacate  a  new  road,  and  to 
alter  or  vacate  public  roads,  except  State  roads,  with  which 
the  court  could  not  interfere.  The  proceedings  show  nothing 
more  than  the  petition  for  the  road,  the  appointment  of  viewers 
and  their  report,  and  there  stops.  These  were  insufficient  to 
establish  the  road. 

As  to  the  proceedings  in  1840,  they  were  originated  for  the 
purpose  of  altering  a  road  assumed  to  be  in  existence.  These 
proceedings  did  not  have  the  effect  to  establish  that  as  a  road 
which  the  court  undertook  to  alter. 

As  to  the  proceedings  of  the  commissioners  of  highways  in 
1866,  they  were  had  on  the  presumption  that  a  public  high- 
way existed,  the  petition  being,  not  to  open  a  new  road,  but 
"to  alter,  re-locate  and  to  open  said  road," — clearly  implying 
the  existence  of  a  road.  If  no  road  existed,  the  proceedings 
were  void,  and  that  none  existed  by  force  of  the  proceedings 
in  1838  and  1840,  is  shown. 

The  only  ground  remaining  is,  that  there  was  a  prescriptive 
right  in  the  public  to  use  this  land  as  a  road.  Whatever  right 
existed  from  this  source  applies  to  the  old  or  deflected  line,  and 
not  to  the  line  at  the  point  where  it  is  claimed  the  obstruction 
was. 

These  views  show  there  was  no  error  in  the  judgment  of  the 
circuit  court,  and  it  must  therefore  be  affirmed. 

Judgment  affirmed. 
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James  T.  Snell 

v. 

Elbridge  O.  Warner. 


Interest— -rate  to  be  computed  at.  In  rendering  judgment  on  an  account 
for  money  paid  by  the  plaintiff  for  the  use  of  the  defendant,  it  is  error  to 
compute  interest  at  the  rate  of  ten  per  cent  per  annum,— it  should  be  at  the 
rate  of  six  per  cent  per  annum. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Elbridge  O. 
Warner,  in  the  Circuit  Court  of  DeWitt  county.  The  declara- 
tion is  in  the  usual  form,  for  money  paid  by  the  plaintiff  for 
the  use  of  the  defendant.  Plea  of  the  general  issue;  and  a  trial 
by  the  court  without  a  jury,  by  consent  of  parties.  It  appeared 
from  the  evidence,  that  plaintiff,  one  Woodworth,  and  defend- 
ant were  sued  in  Buchanan  county,  in  the  State  of  Missouri, 
by  one  Wheeler,  who  recovered  a  judgment  against  them  for 
$130.  80.  It  appears  that  plaintiff  was  only  a  surety  for  the 
others  on  the  debt ;  that  he  afterwards  paid  it,  with  costs  and 
interest,  amounting  to  $260.30.  The  court  found  the  issue  for 
the  plaintiff,  and  assessed  his  damages  at  $306.10,  and  rendered 
judgment  against  defendant  for  that  sum.  And  he  appeals  to 
this  court. 

Mr.  E.  H.  Palmer,  for  the  appellant. 

Messrs.  Fuller  &  Graham,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  only  error  suggested,  that  is  deemed  material  to  be  con- 
sidered, is,  whether  the  judgment  rendered  by  the  circuit  court, 
is  not  for  too  much,  under  the  evidence  contained  in  the  record. 

The  evidence  shows  conclusively,  that  there  was  due  the 
appellee,  from  the  appellant,  on  the  20th  day  of  May,  1869,  for 
money  paid  for  the  use  of  appellant,  the  sum  of  $266.30.    The 
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court  inadvertently  computed  the  interest  on  that  amount,  from 
that  date  to  the  day  of  the  trial,  at  the  rate  of  ten  per  cent  per 
annum,  when  by  law  the  interest  should  have  been  computed 
at  only  the  rate  of  six  per  cent  per  annum.  This  error  in 
computation,  makes  the  judgment  too  large  by  the  sum  of 
$15.93.  The  rule  is,  that  a  remittitur  can  not  be  entered  in 
this  court.  The  party  should  take  care  to  see  that  he  takes 
his  judgment  for  the  correct  amount  in  the  court  below. 

We  perceive  no  error  in  any  of  the  rulings  of  the  court  in 
the  admission  of  evidence.  The  evidence  offered  was  com- 
petent, and  fully  sustained  the  issues  on  the  part  of  the  appellee, 
and  for  the  single  error  in  the  computation  of  the  amount 
found  to  be  due,  this  judgment  must  be  reversed  and  the 
cause  remanded 

Judgment  reversed. 


Charles  F.  Tibbetts 

V. 

William  Jageman/. 

Sale  of  chattels — under  execution — property  must  be  present.  In  the 
sale  of  personal  property  under  execution,  the  property  sold  must  be 
present,  where  it  can  be  seen  by  the  bystanders,  and  in  the  custody  of  the 
officer,  or  the  sale  will  be  void. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  David  Gillespie,  for  the  appellant. 

Messrs.  Dale  &  Burnett,  for  the  appellee. 

Per  Curiam  :  This  is  a  controversy  in  regard  to  the  owner- 
ship of  certain  wheat  claimed  by  the  plaintiff  as  the  purchaser 
under  an  execution,  and  by  the  defendant  as  purchaser  from 
the  defendant  in  the  execution.  The  case  was  submitted  to  the 
jury  without  instructions,  and  they  found  for  the  plaintiff. 
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There  is  one  fact  which,  of  itself,  is  fatal  to  the  plaintiffs 
claim,  without  considering  other  questions.  The  constable's 
sale  was  held  at  the  hotel  in  the  village  of  Alhambra,  two 
miles  distant  from  the  field  where  the  wheat  was.  Such  sales 
are  against  the  policy  of  the  law,  and  void.  The  property  sold 
must  be  present,  where  it  can  be  seen  by  the  bystanders,  and  in 
the  custody  of  the  officer.  Herod  v '.  Bartley ,15  111.  58;  Crepon 
v.  Stout,  17  Johns.  116. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed* 


United  States  Express  Company 

v. 

Albert  W.  Hutchins. 


1.  Evidence— credibility.  Where  the  evidence  to  sustain  a  verdict 
depends  upon  the  testimony  of  the  plaintiff  himself,  and  material  portions 
of  it  are  contradicted  by  other  testimony,  it  is  error  for  the  court  to  refuse  to 
instruct  the  jury  that  if  they  believe,  from  the  evidence,  that  plaintiff  has 
wilfully  sworn  falsely  as  to  any  material  fact,  they  would  have  a  right  to 
disregard  his  entire  evidence,  so  far  as  it  was  not  corroborated  by  other 
testimony. 

2.  The  discredit  of  a  witness  depends  upon  the  motive.  A  misstatement 
from  misapprehension  or  mistake,  should  not  wholly  discredit,  but  if  the 
misstatement  is  wilful  as  to  one  material  fact,  the  jury  may  properly  reject 
all  his  testimony  not  corroborated. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Albert  W. 
Hutchins,  in  the  McLean  Circuit  Court,  against  the  United 
States  Express  Company,  to  recover  for  an  alleged  loss  of  two 
thousand  dollars,  claimed  to  have  been  delivered  to  the  com- 
pany enclosed  in  a  package  directed  to  M.  F.  Hutchins,  at 
Lowell,  Mass.  The  package  was  delivered  to  the  company  at 
Allin,  in  this  State,  and  it  is  claimed  that  it  never  reached  its 
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destination.  A  trial  was  had  by  the  court  and  a  jury,  resulting 
in  a  verdict  of  $2,000  in  favor  of  the  plaintiff.  A  motion  for 
a  new  trial  was  overruled,  and  judgment  was  rendered  on  the 
verdict.     The  company  brings  the  case  to  this  court  on  appeal. 

Messrs.  Williams  &  Buee,  for  the  appellant. 

Messrs.  Weldon  &  Benjamin,  for  the  appellee. 

Mr.  Justice  Thoenton  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  to  recover  money  sent  by 
express  from  Allin,  111.,  to  Lowell,  Mass.  There  was  a  judg- 
ment against  appellant  for  $2,000. 

The  principal  witness  to  prove  the  liability  of  the  express 
company,  was  appellee.  The  evidence  was  conflicting;  and  as 
to  some  important  and  material  facts  stated  by  appellee,  he 
was  contradicted  by  other  witnesses.  Some  portion  of  his 
story  was  rendered  improbable  by  opposing  testimony. 

Upon  this  state  of  the  evidence,  the  court  erred  in  refusing 
the  following  instruction  in  behalf  of  appellant : 

"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
Hutchins,  has  wilfully  sworn  falsely  as  to  any  material  fact, 
they  have  a  right,  if  they  choose  to  do  so,  to  disbelieve  his 
entire  evidence,  so  far  as  he  is  not  corroborated  by  some  other 
witness." 

We  shall  not  prejudice  the  case  by  any  discussion  of  the 
evidence,  further  than  to  remark  that  there  was  sufficient 
upon  which  to  base  the  instruction.  It  was  highly  proper  that 
it  should  have  been  given.  In  all  cases  of  conflicting  evidence, 
the  jury  should  have  the  benefit  of  every  principle  of  law 
which  might  elucidate  the  facts.  The  jury  must  pass  upon 
the  testimony,  but  can  not  do  so  intelligently  without  full  and 
explicit  instructions  from  the  court. 

The  discredit  of  a  witness  depends  upon  his  motive.  If  a 
misstatement  is  the  result  of  mistake  or  misapprehension, 
charity  should  be  indulged.  If  the  false  swearing  is  wilful 
as   to    one   material   fact,  the  jury  may  properly  reject   the 
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testimony,  if  not  corroborated.  The  maxim,  falsus  in  uno, 
falsus  in  omnibus,  should  be  applied  in  all  cases  where  the 
evidence  is  intentionally  false.  City  of  Chicago  v.  Smith,  48 
111.  107. 

The  purposes  of  justice  would  be  best  subserved  by  sending 
this  cause  to  another  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 


William  P.  Chandler  et  al. 

v. 

John  Hogle. 

Factor— remittance  by  draft.  Where  parties  in  this  State  shipped  a  car 
load  of  hogs  to  a  commission  merchant  at  Buffalo,  New  York,  with  instruc- 
tions to  sell  and  remit  proceeds  to  them,  the  bailee  having  sold  the  hogs, 
and  with  the  proceeds  thereof  purchased  a  draft  from  a  banker  of  Buffalo 
on  a  house  in  New  York  city,  in  favor  of  the  shippers,  and  remitted  it  to 
them  on  the  day  of  sale,  but  when  presented  it  was  protested:  Held,  that 
as  it  was  the  custom  of  commission  merchants  at  Buffalo  to  remit  to  their 
correspondents  in  that  manner,  and  as  the  banker  of  whom  the  draft  was 
purchased  was  in  good  credit  when  it  was  obtained,  the  commission  mer- 
chant acted  with  due  diligence  and  was  not  liable  for  the  loss. 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  James  Steele,  Judge,  presiding. 

This  was  a  suit  in  attachment,  brought  by  William  P. 
Chandler  and  John  Donlan,  in  the  Circuit  Court  of  Vermilion 
county,  against  John  Hogle.  The  declaration  was  in  assump- 
sit, on  the  common  count,  for  goods,  wares  and  merchandise. 
Defendant  filed  the  general  issue,  and  a  trial  was  had  by  the 
court,  by  consent  of  parties,  without  a  jury,  who  found  the 
issues  for  the  defendant  and  rendered  a  judgment  in  bar  of 
the  action,  and  the  record  is  brought  to  this  court  on  error. 
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Mr.  E.  S.  Terry,  for  the  plaintiffs  in  error. 

Mr.  O.  L.  Davis  and  I.  B.  Mann,  for  the  defendant  in 
error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  plaintiffs  in  error  shipped  to  the  defendant  in  error,  a 
commission  merchant  in  Buffalo,  a  car  load  of  hogs,  with 
instructions  to  sell  and  send  proceeds  to  Danville.  The 
defendant  sold  the  hogs,  and,  with  the  proceeds  of  sale,  pur- 
chased a  draft  drawn  by  H.  I.  Shuttleworth,  dated  Buffalo,  N. 
Y.,  Nov.  1,  1867,  on  Fisk  &  Hatch,  New  York,  in  favor  of 
the  plaintiffs — the  draft  was  received  by  them  on  the  5th  of 
November,  1867.  The  draft,  on  the  day  it  was  received,  was 
deposited  by  them  in  a  bank  at  Danville  for  collection.  The 
draft  was  protested  for  non-payment.  This  action  is  brought 
to  recover  the  proceeds  of  sale. 

The  cause  was  tried  by  the  court  below,  without  the  inter- 
vention of  a  jury,  and  judgment  rendered  in  favor  of  the 
defendant. 

The  errors  assigned  are,  that  the  finding  of  the  court  Avas 
contrary  to  the  evidence  and  law,  and  that  judgment  should 
have  been  rendered  for  the  plaintiffs. 

The  question  is,  whether  the  defendant  exonerated  himself 
from  liability,  by  going  into  market,  and,  with  the  proceeds 
of  sale,  purchasing  a  draft  payable  to  his  principals,  and 
transmitting  the  same.  Was  that  a  compliance  with  the 
instructions,  "to  send  proceeds  to  Danville?" 

The  defendant  mailed  the  draft  on  the  same  day  he  bought 
it  and  sold  the  hogs.  The  banking  house  of  Shuttleworth  was 
then  in  good  credit.  The  draft  appears  to  have  been  pur- 
chased on  Friday,  and  the  banking  house  failed  on  the  follow- 
ing Monday. 

It  appears  that  commission  merchants  of  Buffalo  usually 
remit  proceeds  of  sale  by  draft  on  New  York. 

The  evidence  satisfactorily  shows  that  the  defendant  con- 
formed to  the  usual  course  of  business,  and- that  he  conducted 


48  Howakth  v.  Warmser  et  al.  [Jan.  T., 

S}dlabus.     Statement  of  the  case. 

the  plaintinV  business  with  usual  prudence  and  diligence.     He 
is  not  chargeable  with  negligence. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


James  Howakth 

v. 

Leopold   Warmser  et  al. 

Husband  and  wife — liability  of  husband  for  wife's  debts.  In  an  action 
against  husband  and  wife,  on  a  promissory  note  executed  by  the  wife  prior 
to  the  marriage,  which  took  place  after  the  passage  of  the  act  of  1869,  giv- 
ing to  married  women  the  control  of  their  own  earnings,  it  was  held,  under 
that  act,  the  husband  was  not  liable. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  action  was  originally  brought  before  a  justice  of  the 
peace,  by  Leopold  Warmser  and  Nathan  Gutman,  partners, 
doing  business  as  Warmser  &  Co.,  against  James  Howarth  and 
Margaret,  his  wife.  The  plaintiifs  recovered  a  judgment,  from 
which  an  appeal  was  taken  to  the  circuit  court,  where  the  case 
was  tried,  by  consent  of  parties,  upon  the  following  statement 
of  facts : 

That  on  the  20th  of  October,  A.  D.  1869,  Margaret  Schiek, 
being  a  feme  sole,  doing  business  in  the  city  of  Belleville,  and 
being  indebted  to  Warmser  &  Co.  in  the  sum  of  $115,  execu- 
ted to  them  her  promissory  note  of  that  date,  for  that  amount, 
payable  thirty  days  after  date,  upon  which  note  she  afterwards 

paid  $35 ;  that  on  the day  of ,  1870,  she  married 

James  Howarth;  that  suit  was  brought  before  a  justice  of  the 
peace  against  both,  jointly,  after  coverture,  and  judgment  ren- 
dered against  them  for  $85.97,  from  which  judgment  James 
appealed ;  that  Margaret  had  no  interest  in  any  land,  and  that 
she  and  James  had  no  children. 
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The  circuit  court  rendered  judgment  against  the  defend- 
ants for  the  sum  of  $84.43,  and  costs,  from  which  judgment 
James  Howarth  prayed  an  appeal  to  this  court,  which  was 
granted  upon  his  giving  bond   in  the  sum  of  $200. 

Messrs.  C.  W.  &  E,  L.  Thomas,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

We  held,  in  Connor  v,  Berry,  46  111.  370,  and  McMurtry  v. 
Webster,  48  ib.  123,  that  the  husband  was  still,  as  at  common 
law,  liable  for  the  debts  of  his  wife,  contracted  before 
marriage,  notwithstanding  the  act  of  1861,  because  that  act 
still  left  to  the  husband  the  wife's  earnings.  Since  those  decis- 
ions were  made,  the  legislature,  by  the  act  of  1869,  has  taken 
from  the  husband  all  control  over  the  earnings  of  his  wife,  and 
thus  swept  away  the  last  vestige  of  the  reasons  upon  which  the 
common  law  rule  rested.  The  rule  itself  must  now  cease. 
Legislative  action  has  virtually  abolished  it,  by  taking  away 
its  foundations  and  rendering  its  enforcement  unjust. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Rockford,  Rock  Island  &  St.  Louis  Railroad  Co. 

v. 

Isom  Lewis. 

1.  Negligence — liability  of  a  railroad  company  for  killing  stock.  In  an 
action  against  the  Rockford,  Rock  Island  &  St.  Louis  Railroad  Company,  to 
recover  the  value  of  a  cow,  belonging  to  the  plaintiff,  alleged  to  have  been 
killed  by  an  engine  and  train  on  the  defendants'  road,  it  was  lield,  that 
although  the  accident  occurred  at  a  place  where  the  company  were  not 
bound  to  fence  their  track,  and  defendants  were  not  guilty  of  any  wanton 
or  wilful  neglect,  yet,  if  by  the  exercise  of  ordinary  care  and  skill  upon 
their  part,  they  could  have  prevented  the  injury,  they  were,  nevertheless, 
liable  for  the  damages  sustained. 

4 — 58th  III. 
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2.  Evidence — presumption.  And  upon  objection  that  the  evidence  failed 
to  connect  the  defendants  with  the  injury,  the  testimony  of  the  engineer, 
"that  he  was  on  the  train,  on  the  17th  day  of  June,  1869,  when  the  cow 
was  killed;  that  he  had  been  an  engineer  about  ten  years,  and  had  been 
on  the  Rockford,  Rock  Island  <fe  St.  Louis  Railroad,  six  or  seven  months," 
was  regarded  as  sufficient  to  support  the  finding  of  the  jury  on  that 
question,  against  the  defendants.  Although  the  evidence  was  slight,  still  it 
was  not  an  unreasonable  presumption,  that  the  engineer  was  in  the  employ- 
ment of  the  defendants  at  that  time,  and  that  the  train  on  which  he  was 
the  engineer  belonged  to  them,  and  was  on  their  road. 

Appeal  from  the  Circuit  Court  of  Scott  county  ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Mr.  Thomas  Carter,  Mr.  N.  M.  Knapp  and  Mr.  W.  C. 
"Wilkinson,  for  the  appellant. 

Messrs.  Chapman  &  Henderson,  for  the  appellee. 

Mr.   Justice   Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellee,  before  a  justice  of 
the  peace  of  Scott  county,  against  appellant,  to  recover  the 
value  of  a  cow  killed  by  an  engine  and  train  on  appellant's  road. 
It  appears  the  accident  occurred  within  the  corporate  limits 
of  the  town  of  Winchester,  where  it  is  conceded  appellant  is 
not  bound  to  fence  its  track.  The  animal  Avas  killed  in  day 
light,  and  by  a  freight  train. 

It  is  urged  that  the  evidence  fails  to  support  the  verdict. 
The  evidence  is  conflicting,  and  were  that  introduced  by  either 
side  considered  alone,  it  would  clearly  support  the  respective 
theories  of  the  parties.  Appellee  contends  that  the  use  of 
ordinary  care  and  prudence  on  the  part  of  the  employees  of  the 
road,  would  have  prevented  the  injury  to  the  property,  and  the 
evidence  of  his  witnesses,  uncontradicted,  seems  to  establish  that 
position.  On  the  other  side,  it  is  contended  that  the  engineer 
andbrakeman  used  every  precaution  in  their  power  to  prevent 
the  injury,  and  they  swear  they  did.  One  of  appellee's  wit- 
nesses testifies,  that  he  had  previously  seen  on  the  same  road, 
cattle  on  the  track  at  the  same  place,  similarly  situated,  and  the 
train  checked  up,  and  injury  avoided,  and  other    witnesses  say 
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no  whistle  was  sounded  or  the  train  checked  up.  Whether 
the  company  was  guilty  of  negligence  was  a  question  for  the 
jury,  and  in  the  conflict  of  evidence  it  was  for  them  to  determine 
to  which  side  they  would  give  credit,  and  we  are  unable  to  say 
that  they  have  found  against  its  weight,  or  that  their  verdict 
is  unsupported  by  the  testimony. 

It  is,  however,  urged,  that  as  the  collision  occurred  at  a  place 
where  the  company  was  not  bound  to  fence  its  track,  it 
can  only  be  rendered  liable  for  wanton,  or  wilful  injury.  In 
the  case  of  The  Illinois  Central  Railroad  Company  v.  Middles- 
worth,  46  111.  494,  the  previous  decisions  of  this  court  which 
had  announced  the  rule  contended  for  by  appellant,  were 
reviewed  and  the  rule  modified.  It  was  there  held,  that  if  the 
employees  of  the  company  could,  by  the  use  of  ordinary 
prudence,  see,  or  seeing  stock  on  the  road,  could  without  danger 
stop  the  train,  and  avoid  striking  the  animals,  they  are  required 
to  do  so,  notwithstanding  the  owner  may  have  been  negligent. 
It  was  there  said,  that  the  idea  is  not  tolerable,  that  an  injury 
may  be  inflicted,  which  by  ordinary  care  and  diligence  might 
be  avoided.  This  is  the  rule  in  the  ordinary  affairs  of  life,  and  is 
as  applicable  to  corporations  as  to  individuals,  and  is  regarded 
as  the  settled  law  of  this  court.  The  court  below,  therefore, 
did  not  err  in  so  instructing  the  jury.  Nor  did  the  court  err  in 
refusing  the  instructions  asked  by  the  appellant,  which  con- 
tained the  reverse  of  this  proposition.  There  was  no  error 
in  giving  or  refusing  instructions,  and  the  law  of  the  case  was 
fairly  given  to  the  jury. 

It  is  urged  that  the  evidence  fails  to  prove  that  it  was  the 
engine  and  train  of  appellant  that  did  the  injury,  or  that  it 
was  upon  its  road.  Jewell,  the  engineer,  swears  he  was  on 
the  train  on  the  17th  of  June,  1869,  when  the  cow  was  killed  ; 
that  he  had  been  an  engineer  about  ten  years,  and  had  been  on  the 
Rockford,  Rock  Island  &  St.  Louis  railroad,  six  or  seven 
months.  Although  this  evidence  may  be  slight,  still  it  is  not 
an  unreasonable  presumption  to  say  that  he  was  in  the  employ- 
ment; of  that  company  at  that  time,  and  that  the  train  on  which 
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he  was  the  engineer,  belonged  to  and  was  on  the  road  of  that 
company.  In  no  case,  is  absolute  certainty  required  to  estab- 
lish a  fact  in  a  court  of  justice.  If  such  were  the  rule,  then 
justice  would  be  defeated  in  a  large  majority  of  cases  litigated 
in  courts  of  justice.  This  evidence  was  sufficient  to  support 
the  finding  of  the  jury  on  that  question.  No  error  being  per- 
ceived in  this  record,  the  judgment  of  the  circuit  court  must 
be  affirmed. 

Judgment  affirmed. 


John  O.  Randolph  et  ah 
v. 
Thompson  Gr.  Onstott. 

1.  Allegations  and  proofs — ■must  correspond.  A  party  can  not  make 
one  case  by  his  pleading,  and  another  and  different  case  by  his  proofs,  and 
recover. 

2.  So  where  it  was  alleged  in  a  petition  to  enforce  a  mechanic's  lien,  that 
the  materials  were  furnished  on  an  implied  contract  to  pay  for  them  on 
delivery,  but  the  proof  showed  an  express  contract  to  pay  for  them,  fifty 
dollars  in  cash,  and  the  balance  in  thirty  days,  it  was  held,  no  recovery 
could  be  had,  by  reason  of  the  variance. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

This  was  a  petition  filed  by  Thompson  G.  Onstott  against 
John  O.  Randolph  and  James  S.  Walker,  to  enforce  a  mechan- 
ic's lien  against  certain  premises,  for  materials  furnished  by  the 
complainant  to  Randolph,  used  in  the  erection  of  a  building 
thereon.  The  petition  averred  that  Randolph  placed  the  mate- 
rials on  the  land,  under  some  claim  of  right  and  title,  with  the 
full  knowledge  and  consent  of  Walker,  who  claimed  to  hold 
the  fee  in  the  premises.  Upon  a  final  hearing,  the  court 
decreed  the  claim  of  complainant  a  lien  on  the  premises.  The 
defendants  appeal. 
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Mr.  Luther  Dearborn,  for  the  appellants. 

Messrs.  Lacey  &  Wallace,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  enforce  a  mechanic's  lien.  The 
allegation  in  the  petition  is,  that  the  materials  were  furnished 
on  an  implied  contract  to  pay  for  them  on  delivery. 

The  petitioner,  Onstott,  was  sworn  as  the  witness  to  prove 
his  case,  and  he  testified  to  an  express  contract  to  the  effect, 
that  Randolph  was  to  pay  him  for  the  materials,  $50  in  cash) 
and  the  balance  in  thirty  days. 

It  is  the  settled  doctrine  of  this  court,  that  a  party  can  not 
make  one  case  by  his  pleading,  and  another  and  different  case 
by  his  proofs.  McKay  v.  Bissett  et  al.  5  Gilrm  499  ;  Morgan  v. 
Smith  et  al.  11  111,  194 ;  Rowan  v.  Bowles  et  al.  21  ib.  17 ; 
Burger  v.  Potter,  32  ib.  66. 

The  case  of  Bush  et  al.  v.  Connelly  et  al  33  ib.  447,  was  an 
action  to  enforce  a  mechanic's  lien,  and  this  court  said,  when 
it  was  alleged  in  the  bill  that  the  work  was  to  be  paid  for 
when  fully  completed,  and  the  proof  was  that  it  was  to  be  paid 
for  by  a  stipulated  time,  no  recovery  could  be  had,  by  reason 
of  the  variance. 

There  is  no  point  made  on  the  fact  that  the  decree  is  also 
against  Walker,  the  owner  of  the  lot.  The  error  allowed, 
however,  reverses  the  entire  decree,  and  he  can  not  be  injured. 

The  decree  must  be  reversed. 

Decree  reversed. 


Lewis  W.  Ross 
v. 

Levi  Coat. 


1.    Limitation  act  of  1839 — payment  of  taxes  thereunder.    Under  the 
eighth  section  of  the  Conveyance  Act,  the  payment  of  taxes  must,  to  comply 
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with  the  statute,  be  made  for  seven  successive  years,  or  it  can  not  be 
used  with  color  of  title  and  possession  to  bar  a  recovery.  If  the  owner  of 
the  paramount  title  pays  any  one  of  the  seven  years,  the  chain  is  broken, 
and  the  party  claiming  color  of  title  can  not  rely  upon  such  payment. 

2.  Where  the  holder  of  claim  and  color  of  title  paid  the  taxes  due  on 
the  land  from  1855  to  1863  inclusive,  except  the  years  of  1857  and  1859, 
when  the  owner  of  the  paramount  title  first  paid  all  taxes  due  on  the  land, 
but  the  holder  subsequently  paid  an  amount  equal  to  the  taxes  which  had 
been  assessed  for  those  years:  Held,  that  there  was  not  a  payment  for 
seven  successive  years  as  required  by  the  statute;  that  when  claimant  paid 
to  the  collector  for  those  years  there  were  no  taxes  due  on  the  land,  and 
that  there  was  not  a  payment  for  any  seven  successive  years,  by  any  party 
in  possession  of  the  land. 

3.  In  such  a  case,  the  party  claiming  color  of  title,  is  in  no  better  condition, 
although  he  may  have  paid  all  taxes  legally  assessed  on  the  land  while 
vacant  and  unoccupied,  for  a  period  of  less  than  seven  years,  and  several 
other  years  after  it  was  reduced  to  possession,  sufficient  to  make  the  period 
of  limitation,  as,  under  the  statute,  the  taxes  must  all  be  paid  for  the  proper 
period,  either  when  the  land  is  vacant,  or  all  when  it  is  occupied,  as  the 
two  sections  can  not  be  united  to  create  a  bar.  The  party,  to  acquire  the 
bar  under  either  section,  must  perform  all  acts  required  by  that  section. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  an  action  of  ejectment  brought  by  Lewis  W.  Ross, 
in  the  Mason  Circuit  Court,  against  Levi  Coat,  to  recover  lot 
one  in  block  ten,  in  the  town  of  Havana,  in  this  State  ;  the 
declaration  was  in  the  usual  form,  and  the  general  issue  was 
pleaded.  A  trial  was  had  by  the  court,  a  jury  having  been 
waived  by  the  parties,  when  the  court  found  the  issue  for  the 
defendant,  and,  after  overruling  a  motion  for  a  new  trial,  ren- 
dered judgment  for  the  defendant.  The  case  is  brought  to 
this  court  on  error. 

Mr.  J.  S.  Bailey  and  Mr.  John  Ross,  for  the  plaintiff  in 
error. 

Messrs.  Lacey  &  Wallace,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error  has  established  a  title  in  fee  simple 
from  the  original  patentee,  through  certain  mesne  conveyances, 
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to  himself,  to  the  lot  in  controversy.  The  defendant  in  error, 
who  is  a  terre-tenant,  and  defends  in  the  interest  of  the  heirs 
of  Edward  Cory,  deceased,  insists,  that  he  has  made  out  a 
complete  bar  to  the  plaintiffs  paramount  title,  under  the  statute 
of  limitations. 

The  question  presented  is,  whether  the  facts  in  the  case  con- 
stitute a  bar  to  the  plaintiff's  title  under  either  the  eighth  or 
ninth  sections  of  the  Conveyance  Act.     R.  S.  1845,  p.  102. 

We  will  first  consider  the  case  with  reference  to  the  eighth 
section.  That  section  provides,  in  substance,  that  where  any 
person  in  the  actual  possession  of  land  under  claim  and  color 
of  title,  made  in  good  faith,  and  who  shall,  for  seven  successive 
years,  continue  in  possession,  and  shall,  during  such  period, 
pay  all  taxes  legally  assessed  on  such  land,  he  shall  be  held  to 
be  the  legal  owner  of  the  land  to  the  extent  of  his  paper  title. 
It  is  further  provided,  that  persons  holding  under  such  posses- 
sion by  purchase,  devise  or  descent,  and  shall  continue  such 
possession  and  continue  to  pay  the  taxes  as  therein  provided, 
shall  be  entitled  to  the  benefit  of  the  provisions  of  that  section. 

It  appears  that  in  August,  1848,  Reuben  Heminger  obtained 
a  deed  for  the  premises,  from  the  Auditor  of  the  State.  He 
never  took  possession  of  the  lot,  but  did  pay  the  taxes  assessed 
thereon  from  1848,  to  1853,  both  years  inclusive,  making  a 
period  of  six  successive  years.  The  seventh  year,  viz:  1854, 
was  paid  by  the  plaintiff. 

In  1854,  Heminger  conveyed  the  lot  to  David  Cory,  the 
ancestor  of  the  parties  now  claiming  the  title.  In  May  or 
June  of  that  year,  David  Cory  took  possession  of  the  premises, 
and  held  the  same  until  the  time  of  his  death,  which  occurred 
in  February,  1855.  John  D.  Cory  was  then  regularly 
appointed  guardian  of  the  heirs  of  David  Cory,  all  of  whom 
were  minors  at  the  date  of  their  father's  death,  and  it  is  now 
claimed  that  the  guardian  has  paid  all  the  taxes  legally  assessed 
on  the  land  from  1855  to  1863,  both  years  inclusive,  for  the 
benefit  of  the  heirs,  making  a  period  of  nine  consecutive  years, 
and  that  during  all  that  period  the  guardian  held  the  possession 
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of  the  premises,  by  his  tenants,  for  the  benefit  of  the  heirs. 
These  facts  are  relied  on  to  constitute  the  bar. 

It  appears  that  the  plaintiff  paid  the  taxes  for  the  years 
1857  and  1859,  but  it  also  appears  that  the  guardian  of  the 
heirs,  after  the  plaintiff  had  paid  the  taxes  for  those  years, 
paid  like  amounts  to  the  collector,  and  took  his  receipt  there- 
for: It  is  now  insisted  that  although  the  plaintiff  had  in  fact 
paid  the  taxes,  yet,  inasmuch  as  the  guardian  afterwards  paid 
like  amounts  to  the  collector,  that  fact  will  enure  to  the  benefit 
of  the  title  and  will  constitute  payment  of  taxes  under  the 
provisions  of  the  statute. 

A  party  holding  the  patent  title  may  rightfully  extinguish 
the  taxes  against  the  property.  It  is  not  like  the  inter- 
ference of  a  mere  stranger.  In  Morrison  v.  Kelly,  22  111. 
610,  it  was  held  that  a  subsequent  payment  to  the  collector,  of 
an  equal  amount  of  the  taxes  that  existed  against  the  property, 
would  be  a  gratuity  to  the  State  or  county,  or  to  whatever 
municipality  would  be  entitled  to  the  taxes.  The  party  hold- 
ing the  legal  title  having  paid  the  taxes,  the  party  claiming 
color  of  title,  can  not,  by  paying  a  like  amount  of  the  taxes 
that  existed  against  the  property,  obtain  the  benefit  of  the 
statute  to  aid  his  title.  In  this  instance,  when  the  guardian 
paid  the  respective  amounts  to  the  collector,  there  were  no  taxes 
due  for  those  years  on  the  property,  for  the  reason  that  the 
same  had  been  discharged  by  the  holder  of  the  legal  title  pre- 
vious to  the  dates  of  his  payments.  If  it  be  admitted  that  the 
heirs  held  possession  of  the  premises  from  1855  to  1863,  it  is 
evident  that  the  payment  of  taxes  had  been  interrupted  for  the 
period  of  two  years  of  that  time  by  a  party  who  had  a  lawful 
right  to  pay  the  taxes.  It  follows,  then,  that  there  was  no 
continuous  possession,  with  the  payment  of  taxes,  for  seven 
consecutive  years  previous  to  the  year  1863. 

It  does  not  distinctly  appear  that  any  one  was  in  possession 
of  the  premises  from  some  time  in  1860  to  1861,  when  the 
defendant  entered  into  possession,  under  authority  of  the  guar- 
dian, John  D.   Cory.     This  suit  was  instituted   in  October, 
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1867,  and  a  period  of  seven  years  did  not  elapse  from  the  date 
of  defendant's  possession,  before  the  plaintiff  undertook  to 
assert  his  title. 

We  are  unable  to  discover  from  the  evidence,  that  there  has 
been  payment  of  taxes  for  any  seven  consecutive  years,  by  any 
party  in  possession  under  color  of  title,  by  purchase,  devise  or 
descent,  or  otherwise,  and  consequently  there  can  be  no  bar 
under  the  provisions  of  the  eighth  section  of  the  Conveyance 
Act. 

We  do  not  see  how  the  ninth  section  can  in  any  manner  aid 
the  title  of  the  defendant.  That  section  has  reference  only  to 
the  payment  of  taxes  on  vacant  and  unoccupied  land,  under 
claim  and  color  of  title.  It  is  not  pretended  that  any  one  paid 
taxes  on  the  land  in  this  instance  for  seven  consecutive  years 
while  the  premises  were  vacant  and  unoccupied.  Heminger  is 
the  only  one  that  pretended  to  pay  the  taxes  under  color  of 
title  while  the  land  was  vacant  and  unoccupied,  and  he  only 
paid  for  a  period  of  six  years. 

To  constitute  a  bar,  a  party  must  show  a  complete  perform- 
ance under  either  the  eighth  or  ninth  section.  He  can  not 
show  part  performance  under  one  section  and  part  under  the 
other,  and  thus  blend  the  provisions  of  both  sections. 

The  bar  must  be  complete  and  distinct  under  the  one  or  the 
other  section.  A  party  can  not  avail  of  the  provisions  of 
both  sections  at  the  same  time.  Dickenson  v.  Breeden,  30  111. 
279. 

For  the   reasons  indicated,  the  judgment  must  be  reversed 

and  the  cause  remanded. 

Judgment  reversed. 
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Wilson  P.  Hall 

V. 

William  C.  Kimball. 

1.  Amendment  of  pleadings — under  act  of  1869 — new  defendants. 
Under  the  statute  of  1869,  authorizing  the  amendment  of  the  pleadings  so 
as  to  make  new  defendants,  it  is  not  error,  after  the  issues  of  fact  have  been 
formed,  to  allow  plaintiff  to  amend  his  declaration  so  as  to  make  a  dormant 
partner  a  party  defendant. 

2.  Interest — rate  of  On  a  note  or  account  made  in  another  state,  and 
the  rate  of  interest  is  not  named  in  the  note,  and  there  is  no  proof  of  the 
rate  of  interest  notes  and  accounts  bear  where  the  indebtedness  was  in- 
curred, it  is  error  to  allow  more  than  the  rate  allowed  by  our  law  in  the 
absence  of  contract. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Chables  D.  Hodges,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  William  C. 
Kimball  and  Ezekiel  Kimball,  surviving  partners,  &c,  in 
the  Morgan  Circuit  Court,  against  Wilson  P.  Hall  and 
Elizabeth  McHatton,  partners,  &c.  The  declaration  is  in  the 
usual  form,  on  a  promissory  note  for  $5,000,  signed  by  W.  P. 
Hall  &  Co.,  and  the  common  counts  for  goods  and  wares  sold, 
&c.  A  plea  in  abatement  for  the  non-joinder  of  William  L. 
Nugent  as  a  party  defendant.  Replication  that  Nugent  was  a 
dormant  partner,  not  known  to  plaintiffs.  Rejoinder,  that 
Nugent  was  known  to  be  a  partner.  Surrejoinder  that  he 
was  not  known  to  plaintiffs  as  a  partner. 

The  death  of  E*  B.  Kimball  was  suggested,  and  the  suit 
revived  in  the  name  of  the  survivor.  Plaintiff,  on  leave, 
amended  his  declaration  by  making  Nugent  a  defendant  to 
the  action.  A  plea  of  non  assumpsit,  and  a  plea  of  payment 
were  filed.  The  cause  was  tried  by  the  court  without  a  jury, 
by  consent,  and  a  judgment  was  rendered  in  favor  of  plaintiffs, 
and  the  case  is  appealed  to  this  court. 

Messrs.  Ketcham  &  DeLeuw,  for  the  appellant, 

Mr.  Isaac  L.  Morrison,  for  the  appellee. 
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Per  curiam  :  It  is  only  necessary  to  say,  in  regard  to  this 
case,  that  the  amendment  making  a  new  defendant,  was 
within  the  act  of  1869,  and  in  that  there  was  no  error,  but 
there  was  error  in  allowing  eight  per  cent  interest  in  the 
absence  of  proof  of  the  lex  loci  contractus.  The  judgment  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Isaac  Minek 

V. 

The  People  of  the  State  of  Illinois. 

1.  Adultery — proof  of.  The  statutory  crime  of  adultery  can  not  be 
proved  by  a  single  act,  or  even  a  number  of  acts,  of  illicit  intercourse.  The 
statute  requires  an  u  open  state  of  adultery."  The  living  together  must  be 
open  and  notorious,  as  if  the  relation  of  husband  and  wife  existed,  and  the 
illicit  intercourse  habitual. 

2.  Adultery  is  illicit  intercourse  between  a  married  person  and  one  of 
the  opposite  sex,  whether  married  or  single,  and  to  sustain  the  charge  there 
must  be  proof  of  actual  and  not  reputed  marriage. 

3.  Witness — competency  of  to  prom  charge  of  adultery.  Where  a  married 
woman  is  tried  for  the  crime  of  adultery,  it  is  error  to  permit  her  husband 
to  testify  for  or  against  her,  nor  has  the  statute  of  1867  altered  the  rule. 

Appeal  from  the  Circuit  Court  of  Bond  county;  the  Plon. 
Joseph  Gillespie,  Judge,  presiding. 

Mr.  S.  P.  Moore,  for  the  appellant. 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
people. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

At  the  April  term,  1869,  of  the  Bond  County  Circuit  Court, 
appellant  was  indicted.  There  are  two  counts  in  the  indict- 
ment ;  one  that  he  and  Eliza  Jones  lived  together  in  an  open 
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state  of  adultery,  the  one  having  a  lawful  wife,  and  the  other 
a  lawful  husband,  living  ;  and  the  other  count  is,  that  they 
lived  together  in  an  open  state  of  fornication. 

The  jury  found  the  appellant  guilty,  under  the  first  count, 
and  the  court  imposed  a  fine  of  twenty  dollars,  and  rendered 
judgment  for  costs. 

A  new  trial  should  have  been  granted  in  this  case,  for  a  num- 
ber of  reasons. 

The  crime  of  adultery  can  not  be  sustained,  by  proof  of  the 
familiarities  shown  on  the  trial,  or  a  single  act  of  illicit  inter- 
course, or  a  number  of  acts.  The  language  of  the  statute  is, 
"  an  open  state  of  adultery."  The  living  together  must  be  open 
and  notorious,  as  if  the  relation  of  husband  and  wife  existed. 
The  illicit  intercourse  must  be  habitual.  Searls  v.  The  People, 
13  111.  597. 

The  evidence  discloses  no  such  relation  between  the  parties. 
It  barely  creates  a  presumption  of  illicit  intercourse. 

Adultery  is  criminal  intercourse  between  a  married  person, 
and  one  of  the  opposite  sex,  whether  married  or  single.  It  is 
a  criminal  offense.  To  sustain  it,  there  must  be  proof  of 
actual  marriage.  Reputation  and  cohabitation  are  not  sufficient. 
There  must  be  strict  proof  of  the  fact.  Harman  v.  Harman, 
16  111.  85 ;  1  Greenleaf  Ev.  Sec.  49,  9  ed. 

The  only  proof  that  appellant  was  a  married  man,  was  rumor. 
Neither  was  the  evidence  satisfactory  that  Eliza  Jones  was  a 
married  woman.  Samuel  Jones,  her  alleged  husband,  testified 
that  "they  had  lived  together,  and  had  six  children."  No 
proof  of  marriage  was  offered.  He  might  have  stated,  if  true, 
that  they  were  actually  married.  The  evidence  adduced  merely 
afforded  a  presumption  of  marriage.  This  was  wholly  insuffi- 
cient. 

If  Samuel  Jones  was  the  husband  of  Eliza,  then  he  was  an 
incompetent  witness.  She  was  a  party  indicted  with  appel- 
lant. It  may  be  assumed,  as  an  inflexible  rule,  that  where 
husband  or  wife  is  a  party,  neither  can  be  a  witness,  either  for 
or  against  the  other,  except  as  modified  by  the  statute.     This 
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is   not  changed  by  the  act  of  1867.     (Gross'  Statutes,   275.) 
That  act  applies  only  to  civil  cases. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


St.  Louis,  Vandalia  <k  Terre  Haute  Railroad  Co. 

V. 

James  H.  Brown. 

1.  Condemning  right  of  way,  for  a  railroad — assessment  of  damages. 
When  the  charter  of  a  railroad  company  provides,  that  in  condemning  the 
right  of  way  over  lands  of  individuals,  the  commissioners  shall  view  the 
premises,  and  estimate  the  value  of  the  same,  and  all  damages  the  owner 
shall  sustain  or  has  sustained,  by  the  land  having  been  taken  for  the  road, 
and  the  benefit  of  the  road,  taking  into  consideration  the  advantages  and 
the  disadvantages  by  reason  of  constructing  the  road,  and  the  commissioners 
were  also  required  to  value  the  land  and  property,  and  estimate  the  amount 
of  damages,  if  any,  over  and  above  the  benefits  which  may  accrue  to  the 
owner:  Held,  that  these  provisions  did  not  authorize  the  commissioners  to 
take  into  estimation  the  benefits  other  lands  of  the  owner,  over  which  the 
road  did  not  run,  would  receive. 

2.  When  the  railroad  was  located  over  two  forty  acre  tracts  of  land 
owned  b}'  the  same  person,  and  he  released  the  right  of  way  over  one  of  the 
tracts,  to  the  company,  it  would  be  error  to  estimate  the  benefits  that  forty 
would  receive  by  building  the  road,  and  deduct  the  amount  from  the  amount 
of  damages  to  the  other  forty  acre  tract  by  reason  of  the  construction  of 
the  road.  The  damages  and  benefits  must  be  confined  to  each  tract  sepa- 
rately, and  the  commissioners  should  not  go  beyond  it  in  making  their  esti- 
mates. 

Appeal  from  the  Circuit  Court  of  Bond  county ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding 

This  was  a  proceeding  on  the  part  of  the  St.  Louis,  Vandalia 
&  Terre  Haute  Eailroad  Company,  to  condemn  the  right  of  way 
over  a  forty  acre  tract  of  the  land  of  James  H.  Brown.  An 
appeal  was  taken  from  the  award  of  the  commissioners,  to  the 
circuit  court,  where  a  trial  was  had  by  the  court  and  a  jury, 
resulting  in  a  verdict  and  judgment  in  favor  of  Brown,  for 
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$360,  from  which  the  company  appeals  to  this   court.      The 
facts  of  the  case  appear  in  the  opinion. 

Mr.  John  Scholfield,  for  the  appellant. 

Mr.  A.  W.  Metcalf,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  the  appellant  to  condemn  the 
right  of  way  for  its  road  through  the  land  of  the  appellee. 
Appellee  owned  ninety  acres  of  land  in  a  body,  eighty  rods 
wide,  over  which  the  road  ran.  Previous  to  the  commence- 
ment of  the  proceedings  for  condemnation,  appellee  had  released 
the  right  of  way  over  the  east  forty  of  the  ninety  acre  tract,  to 
appellant,  and  claimed  no  damages  on  account  of  that  forty. 

On  the  trial  in  the  circuit  court,  appellant  offered  to  prove 
what  were  the  advantages,  as  well  as  the  damages,  to  the  whole 
ninety  acres,  by  reason  of  appellant  taking  the  right  of  way 
across  the  same  for  its  railroad ;  also,  what  were  the  advan- 
tages, as  well  as  the  disadvantages,  arising  from  the  construction 
of  the  defendant's  road;  also,  what  were  the  advantages  and 
damages  to  the  lands  owned  by  defendant  in  the  vicinity  of 
appellant's  road,  and  the  advantages  and  damages  to  appellee 
as  owner  of  said  lands  from  the  construction  of  said  railroad, 
but  the  court  refused  to  permit  the  evidence  to  be  given  to 
the  jury. 

The  refusal  to  give  the  first  instruction,  and  the  modification 
of  the  second  and  third  instructions,  asked  by  appellant,  present 
the  same  question,  being  the  only  one  which  arises  upon  the 
record,  and  that  is,  was  the  proof  and  consideration  of  benefits 
to  the  owner  of  the  land  from  the  construction  of  the  road, 
properly  limited  to  the  west  fifty  acres  of  this  land? 

The  question  is  one  to  be  settled  by  the  language  of  appel- 
lant's charter. 

It  provides,  (Private  Laws  of  1867,  vol.  2d,  p.  671),  "  That 
all  damages  which  shall  be  done  to  any  lands  or  property,  under 
the   provisions  of  this  act,  or  of  the  act  of  which  this  is  an 
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amendment,  shall  be  ascertained  and  paid  for  in  the  manner 
hereinafter  provided."  *  *  *  Then,  after  providing  for 
the  appointment  of  commissioners,  it  proceeds  :  "  Whose  duty 
it  shall  be  to  view  and  examine  all  the  lands  or  property  taken 
in  said  county,  with  the  buildings  and  improvements,  if  any, 
thereon,  and  to  estimate  the  value  of  the  same,  and  all  damages 
which  the  owner  or  owners  thereof  shall  sustain,  or  may  have 
sustained,  by  reason  of  the  taking  of  the  same  for  construction 
and  benefit  of  said  railroad,  or  works  appertaining  thereto, 
taking  into  consideration  the  advantages  as  well  as  the  disad- 
vantages of  the  same  by  means  of  the  construction  and 
operation  of  said  road  to  the  said  owner  or  owners,"  &c.  It 
again  provides :  "  Thereupon  such  commissioners  shall  pro- 
ceed to  examine  the  premises,  and  estimate  the  value  of  such 
lands  and  property,  and  the  amount  of  damages,  if  any,  over 
and  above  the  benefits  and  advantages  which  may  accrue  to 
such  owner  or  owners  as  aforesaid." 

We  think  the  inquiry  was  rightly  confined  to  the  body  of 
land  through  which  the  railroad  runs.  The  language  itself  of 
the  above  provisions,  seems  to  import  that  it  should  be. 
Although  advantages  and  benefits  are  spoken  of  in  a  somewhat 
general  and  unrestricted  way,  yet  the  subject  matter  of  these 
provisions  is,  the  land  over  which  the  railroad  runs, — the 
benefits  and  advantages  spoken  of,  must  be  intended  as  those 
which  pertain  to  the  same  land;  and  it  would  require  express 
language  to  that  effect,  to  show  the  intention  of  the  legislature 
that  benefits  to  other  lands  should  be  taken  into  consideration. 
The  language  used  will  not  reasonably  admit  of  such  a  con- 
struction. 

The  inquiry,  what  were  the  advantages  and  disadvantages 
arising  from  the  construction  of  the  road,  without  any  limita- 
tion, was  manifestly  improper. 

Benefits  to  the  tract  as  to  which  appellee  had  previously 
released  the  right  of  way,  should  not  have  been  considered.  It 
would  be  quite  unfair  to  estimate  such  benefits,  when  the 
damages  to  the  tract  could  not  be  considered,  the  right  of  way 
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having  been  released.  The  whole  subject  of  damages  and 
benefits,  as  respects  that  forty,  by  the  construction  of  the  road, 
must  be  taken  as  having  been  adjusted  when  the  release  was 
made  of  the  right  of  way  over  it. 

Perceiving  no   error  in  the  rulings  of  the  court,  or  in  its 
action  upon  the  instructions,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Albert  Wade 

V. 

Amos  Atkins  et  al. 

New  tkial — verdict  against  the  evidence.  The  judgment  of  the  court 
below  in  this  case,  is  reversed,  for  the  reason  that  the  verdict  of  the  jury- 
is  against  the  weight  of  the  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county  ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  L.  &  L.  Davis  and  Mr.  Charles  P.  Wise,  for  the 
plaintiff  in  error. 

Mr.  Henry  S.  Baker  and  Mr.  David  Gillespie,  for  the 
defendants  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 

Court : 

This  was  an  action  brought  by  Albert  Wade  against  Atkins 
and  Job,  on  a  note  for  f  1,000,  given  by  the  latter  to  the  former. 

The  defendant  Atkins,  testified  that  he  went  to  a  bank  in 
Alton  to  borrow  some  money ;  that  Edward  Wade,  an  officer 
in  the  bank,  told  him  they  had  none  in  the  bank  to  lend,  but 
perhaps  his  brother,  Albert  Wade,  could  let  him  have  it,  and 
he  would  let  him  know  in  a  few  days,  whereupon  defendant 
left  the  note  with  Edward  Wade,  and  never  heard  of  it  again 
for  seventeen  months,  and  never  received  any  money  on  it. 
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On  the  other  hand,  Edward  Wade  testifies  that  he  did  let 
Atkins  have  the  money  on  the  note,  and  that  he  now  has  the 
check  on  which  it  was  drawn.  Job,  the  other  maker  of  the 
note,  knows  nothing  about  the  transaction,  as  the  money  was 
to  be  obtained  by  and  for  Atkins. 

We  are  of  opinion  the  jury,  in  finding  for  the  defendants  on 
this  evidence,  found  clearly  against  its  weight.  On  the  one 
side  are  the  note,  which  of  itself  makes  out  a  prima  facie  case, 
and  the  positive  testimony  of  a  witness  having  no  interest  in 
the  result  of  the  suit ;  and  on  the  other,  is  only  the  evidence  of 
the  party  responsible  for  the  money.  Not  only  this,  but  the 
evidence  for  the  plaintiff  is  in  no  way  inconsistent  with  ordi- 
nary experience,  while  the  testimony  of  Atkins  represents  him 
as  anxious  to  obtain  a  thousand  dollars,  as  leaving  his  note 
with  Edward  Wade  in  order  that  the  money  might  be  procured 
from  plaintiff,  and  yet  never  returning  to  procure  the  money, 
but  obtaining  it  elsewhere,  and  never  looking  after  his  note. 
Men  do  not  ordinarily  thus  act.  We  are  satisfied  the  case 
should  go  before  another  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  L.  Doesey 

V. 

The  St.  Louis,  Alton  &  Teere  Haute  K.  E.  Co. 

1.  Covenants — real  and  personal,  defined.  A  covenant  is  said  to  run 
with  the  laud,  when  either  the  liability  for  its  performance  or  the  right  to 
enforce  it  passes  to  the  assignee  of  the  land  itself;  and  to  run  with  the 
reversion,  when  the  liability  to  perform  it  or  the  right  to  enforce  it  passes 
to  the  assignee  of  the  reversion. 

2.  Same — which  run  with  the  land.  The  T.  H.  &  A.  R.  R.  Co.  entered 
into  an  agreement  with  D,  by  which  said  company  agreed,  in  consideration 
that  he  had  conveyed  to  it  certain  premises,  to  make  and  maintain  certain 

5 — 58th  III. 
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improvements  thereon ;  and  soon  after,  said  company  conveyed  its  fran- 
chises to  the  St.  L.,  A.  &  T.  H.  R.  R.  Co.  In  an  action  of  covenant  on  said 
agreement,  brought  by  D,  against  the  assignee  corporation,  the  declaration 
averred,  among  other  things,  the  failure  and  refusal  on  the  part  of  both 
companies  to  keep  said  agreement,  as  also  that  defendant  purchased  with 
notice  of  such  covenant.  A  general  demurrer  was  interposed,  which  the 
court  below  sustained,  on  the  ground  that  the  covenant  was  merely  per- 
sonal, and  not,  therefore,  binding  upon  the  defendant  as  assignee :  Held, 
that  this  was  error;  that  D's  grantee,  being  a  corporation  created  for  other 
purposes  than  trade,  could  not  convey  the  premises  without  authority  so  to 
do  from  the  legislature;  that  the  covenant  related  to  the  land,  and  was, 
from  the  relations  of  the  parties,  perpetual  in  its  nature ;  and  any  authority 
subsequently  conferred  on  his  grantee  by  the  legislature,  to  convey  its 
franchises,  was  not  intended  to,  and  did  not  sever  the  covenant  from  the 
land. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  Charles  P.  Wise,  for  the  plaintiff  in  error. 

Messrs.  Wiley  &  Parker,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  brought  an  action  of  covenant  in  the 
Madison  circuit  court,  against  defendant  in  error,  on  this 
instrument : 

Whereas,  Benjamin  L.  Dorsey,  of  the  county  of  Madison 
and  State  of  Illinois,  has  this  day  sold  and  conveyed  to  the 
Terre  Haute  and  Alton  Railroad  Company,  by  deed  bearing 
even  date  herewith,  a  strip  of  land  one  hundred  feet  in  width, 
being  fifty  feet  in  width  on  each  side  of  the  centre  line  of  the 
said  railroad,  as  the  same  has  been  surveyed  and  located  upon 
and  over  the  said  lands  of  the  said  Dorsey,  in  the  county  afore- 
said ;  and,  also,  a  certain,  piece  of  land  described  in  said  deed 
by  metes  and  bounds  for  a  depot  ground  :  Now,  therefore,  in 
consideration  of  the  conveyance  of  the  land  aforesaid,  the  said 
Terre  Haute  &  Alton  Railroad  Company  hereby  agrees  to  con- 
struct and  maintain  a  good  and  suitable  fence  upon  each  side 
of  the  said  railroad,  on  the  line  and  bounds  of  the  aforesaid 
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land,  with  proper  cattle  guards,  and,  also,  two   crossings  and 
gates  on  the  said  land,  at  such  places,  northwardly  of  the  said 
depot  grounds,  as  the  said  Dorsey  may  designate ;  and,  also,  to 
construct  a  depot  on  the  lands  so  as  aforesaid  conveyed  by  said 
Dorsey  for  that  purpose,  said  Dorsey  to  have  the  right  to  join 
his  fences  to  the  fences  which  are  to  be  built  by  said  company. 
In  Witness  Whereof,  The  Terre  Haute  &  Alton  Railroad  Com- 
pany, has    hereunto   affixed   its   corporate  seal,  and 
caused  these  presents  to  be  signed  by  Simeon  Ryder, 
[seal]    its  President,  and  attested  by  Levi  Davis,  its  Secre- 
tary, at  its  office  in  the  city  of  Alton,  this  25th  day 
of  April,  A.  D.  1854. 

Simeon  Ryder, 
President  of  the  Terre  Haute  &  Alton  Railroad  Co. 
Attest :  Levi  Davis,  Secretary. 

Appellee  demurred  to  the  declaration,  and  the  court  held 
that  it  failed  to  disclose  a  cause  of  action.  It  is  averred,  and 
the  demurrer  admits  it,  that  the  Terre  Haute  &  Alton  Rail- 
road Company,  after  the  execution  of  this  deed,  conveyed  the 
road,  franchises  and  appurtenances,  to  the  St.  Louis,  Alton  <\s 
Terre  Haute  Railroad  Company,  the  defendant  in  error.  The 
breaches  assigned,  are,  that  the  Terre  Haute  &  Alton  Railroad 
Company  had  failed  and  refused  to  construct  and  maintain  the 
fences,  &c,  according  to  their  covenant,  and  that  defendant 
in  error,  since  receiving  the  conveyance,  has  not  performed 
and  fulfilled  the  covenants  contained  in  the  deed,  as  grantee  of 
the  Terre  Haute  &  Alton  Railroad  Company,  It  is  also  averred 
that  defendant  in  error  had  notice  of  the  covenants  at  the  time 
it  received  the  conveyance.  Plaintiff  in  error  contends  that 
the  covenants  are  real  and  run  with  the  land,  while  defend- 
ant in  error  insists  that  the  covenants  are  collateral  and 
personal,  and  do  not  run  with  the  land.  This  is  the  question 
presented  for  our  consideration  by  this  record. 

A  covenant  is  said  to  run  with  the  land  when  either  the  lia- 
bility for  its  performance  or  the  right  to  enforce  it,  passes  to 
the  assignee  of  the  land  itself.     A  covenant  is  said  to  run  with 
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the  reversion  when  the  liability  to  perform  it  or  the  right  to 
enforce  it,  passes  to  the  assignee  of  the  reversion.  These  are 
the  definitions  usually  given  of  covenants  that  inhere  to  the 
land  and  the  reversion ;  and  covenants  contained  in  leases,  by 
landlord  and  tenant,  and  their  assignees,  afford  the  greater  part 
of  the  legal  discussion  on  this  question.  But,  inasmuch  as  at 
the  common  law  such  remedies,  if  they  existed  as  to  leases, 
were  imperfect,  in  the  32d  year  of  Henry  the  VIII,  chap,  34, 
a  law  was  adopted  by  the  British  Parliament  to  give,  or  at 
least  to  enlarge,  the  remedy.  That  act  recites,  "that  by  the 
common  law,  no  stranger  to  any  covenant  could  take  advantage 
thereof,  but  only  such  as  were  parties  or  privies  there- 
unto," and  proceeded  to  enact,  "  that  all  lessees  and  grantees  of 
lands,  or  other  hereditaments,  for  a  term  of  years,  life  or  lives, 
their  executors,  administrators  or  assigns,  shall  have  like 
action  and  remedy  against  all  persons  and  bodies  politic,  their 
heirs,  successors  and  assigns,  having  any  gift  or  grant  of  the 
King,  or  other  person,  of  the  reversion  of  said  lands  and  here- 
ditaments so  letten,  or  any  parcel  thereof,  for  any  condition  or 
covenant  expressed  in  the  indentures  of  their  leases,  as  the  same 
lessees  might  have  had  against  said  lessors  and  grantors,  their 
heirs  and  successors." 

Thus  it  will  be  seen  that  much  of  the  discussion  of  covenants 
contained  in  leases,  has  grown  out  of  the  provisions  of  this 
enactment,  and  hence  decisions  on  that  subject,  under  that 
statute,  are  not,  by  analogy,  authority  in  other  and  different 
covenants  real.  The  covenant  of  warranty  seems  to  have  had 
its  origin  in  the  common  law  from  the  feudal  system.  It  orig- 
inated from  the  fact  that  as  that  system  imposed  on  the 
grantee  the  duties  of  tenure,  it  also  bound  the  lord  to  the  recip- 
rocal obligation,  either  to  protect  his  tenant  in  his  fief,  or  to 
give  him  another,  and  this  liability  descended  to  the  heir  as 
long  as  he  had  lands  of  his  ancestor  to  answer  it.  The  war- 
ranty seems,  in  its  origin,  to  have  been  without  any  express 
covenant,  but  arose  from  implication  ;  but  subsequently,  when 
a  deed  accompanied  the  gift,  the  word  of  feoffment,  dedi,  implied 
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a  warranty.  From  this  liability  of  the  lord  to  make  good  the 
gift  to  his  vassal,  and  the  liability  descending  to  the  heir  who 
inherited  his  lands,  the  whole  doctrine  of  covenants  running 
with  the  land  has  grown  np  as  a  common  law  or  statutory  pro- 
duction. The  idea  of  covenants  which  inhere  to  and  pass  with 
the  land,  seems  to  have  had  its  origin  in  the  feudal  constitu- 
tion, although,  simple  as  it  was,  the  subsequent  growth  of  the 
doctrine  became,  in  time,  intricate  and  highly  abstruse,  but  in 
our  country  it  has  been  divested  of  most  of  its  technicalities, 
and  in  modern  times  it  has  been  greatly  simplified  in  Great 
Britain. 

After  the  adoption  of  this  statute,  in  the  court  of  King's 
Bench,  in  Spencer's  case,  (Coke's  Reports,  part  5,  page  15,) 
where  a  lessee  covenanted  by  indenture  for  himself,  his  execu- 
tors and  administrators,  that  he,  his  executors  or  assigns,  would 
build  a  brick  wall  upon  a  part  of  the  premises  demised,  and  the 
lessee  afterwards  assigned  the  term,  it  was  resolved,  among 
other  things,  that  as  the  covenant  did  not  in  terms  bind  the 
assignee,  but  only  the  lessee,  his  executors  and  administrators, 
and  as  it  related  to  a  thing  not  in  being  when  the  demise  was 
made,  the  assignee  was  not  liable,  as  the  law  will  not  annex 
the  covenant  to  a  thing  not  in  being.  But  in  case  the  lessee 
had  covenanted  for  himself  and  his  assigns,  that  they  would  make 
a  new  wall  upon  some  part  of  the  land  demised,  that,  as  it  is 
to  be  done  upon  the  land  demised,  it  shall  bind  the  assignee* 
And  the  reason  assigned,  is,  that  it  is  to  be  done  on  the  premises, 
and  the  assignee  is  to  take  the  benefit  of  the  improvement, 
and  he  is  bound  by  express  wortls.  On  the  other 
hand,  if  a  warranty  be  made  to  one,  his  heirs  and  assigns,  by 
express  words,  the  assignee  shall  have  the  benefit  of  the  cov- 
enant, and  shall  have  warrantia  charta.  But  if  the  thing  to  be 
done  is  merely  collateral  to  the  land,  and  do<^s  not  touch  or 
concern  the  premises  demised,  in  any  manner,  the 
assignee  shall  not  be  charged,  as,  if  the  lessee  covenant  for  him- 
self and  his  assigns  to  build  a  house  on  other  land  of  the 
lessor,  not  a  part  of  the  demised  premises,  the  assignee  is  not 


70  Dorsey  v.  St.  L.,  A.  &  T.  H.  R.  R.         [Jan.  T., 

Opinion  of  the  Court. 

bound,  as  the  covenant  is  collateral  to  the  demised  premises, 
and  therefore  the  assignee  is  no  more  bound  than  any  other 
stranger. 

It  was  also  held,  that  a  lease  of  personal  goods,  containing  a 
covenant  that  the  lessee  and  his  assigns  would  restore  the 
goods  at  the  end  of  the  term,  does  not  bind  the  assignee,  the 
covenant  being  only  personal ;  that  a  covenant  to  repair,  runs 
with  the  land. 

It  is  urged  that  these  resolutions  govern  the  case 
at  bar,  as  the  covenant  is  only  for  thS  grantee,  and  the 
successors  and  assigns  are  not  expressly  named  in  the  covenant. 
If  this  covenant  had  been  executed  by  an  individual,  there  is 
no  doubt  that  the  principles  announced  in  this  case  would  gov- 
ern, inasmuch  as  persons  holding  such  property  may  sell  it,  or 
on  their  death  it  descends  to  heirs  or  devisees. 

But  the  grantee  in  this  case  was  a  corporation  that  was  cre- 
ated for  other  purposes  than  trade,  and  could  not  sell  or  dispose 
of  these  premises  unless  it  were  afterwards  empowered  by 
the  legislature.  It  was  not  contemplated  by  either  party  that 
this  property  would  ever  be  alienated  by  the  grantee,  as  no 
such  power  then  existed.  The  company  covenanted  that  it 
would  make  the  improvements  and  keep  them  in  repair,  and 
the  law  contemplated  the  perpetual  existence  of  the  corpora- 
tion, and  the  effect  of  the  covenant  was  that  the  repairs  should 
be  made  in  all  future  time,  and  had  the  company  continued  in 
existence,  the  liability  to  repair  under  its  covenant  would 
have  been  perpetual.  Inasmuch  as  the  company  could  not, 
under  the  law,  sell  the  property,  and  as  it  would  have  reverted 
had  the  charter  been  forfeited,  no  one  could  have  imagined 
that  it  could,  in  any  event,  be  necessary  that  a  clause  should 
he  inserted  binding  assignees  for  the  performance  of  the  cov- 
enants, and  the  law  then,  did  not  require  it  to  secure  the 
grantor  in  his  covenants.  The  covenant  was,  from  the  rela- 
tions of  the  parties,  perpetual  in  its  nature.  Such  was  its  legal 
eifect,  and  plaintiff  in  error  has  done  no  act  or  given  any  con- 
sent that  the  covenant  should  cease. 
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We  will  not  presume  the  legislature  intended,  even  if  they 
had  the  power,  to  deprive  plaintiff  in  error  of  so  valuable  a 
legal  vested  right  when  they  authorized  the  grantee  to  sell  its 
road,  franchises  and  appurtenances.  We  must  presume  that 
when  the  Terre  Haute  &  Alton  Railroad  was  authorized  to  sell, 
and  defendant  in  error  to  purchase,  all  the  rights  of  indi- 
viduals, so  far  as  they  related  to  covenants  and  agreements  to 
maintain  fences  and  other  means  of  safety  to  individuals  and 
property,  that  had  been  entered  into  by  the  former,  should  con- 
tinue and  bind  the  latter.  We  can  not  suppose  the  legislature 
intended  to  do  so  unjust  a  thing  as  to  deprive  plaintiff  in  error 
both  of  his  land  and  the  covenant  for  the  erection  and  maiir- 
tenance  of  these  improvements.  And  to  hold  that  the  Terre 
Haute  &  Alton  road  could  sell  so  as  to  pass  the  title  to  this 
land,  free  from  the  covenant,  and  it  cease  to  exist,  would  pro- 
duce that  result. 

The  covenant  expresses  that  the  conveyance  is  made  in  con- 
sideration of  the  erection  and  maintenance  of  the  improvements. 
If,  then,  the  Terre  Haute  &  Alton  road  has  ceased  to  exist,  and 
the  consideration  for  the  conveyance  has  not  been  discharged, 
and  as  the  declaration  avers  that  defendant  in  error  has  pur- 
chased with  notice,  the  latter  must  be  held  to  discharge  the 
consideration,  or  plaintiff  in  error  should  J)e  permitted  to  file  a 
bill  for  the  rescission  of  his  deed  of  conveyance.  The  covenant 
related  to  the  land,  and,  in  contemplation  of  law,  inhered  per- 
petually, and  any  authority  conferred  on  the  grantee  to  convey, 
did  not,  and  could  not,  sever  the  covenant  from  the  land. 
This  necessarily  results,  from  the  fact  that  the  first  grantee 
had,  when  it  received  the  conveyance,  no  power  to  make 
assignees,  and  hence  could  not  covenant  to  bind  persons  that 
could  not  exist  under  the  law  as  it  then  stood.  We  are,  for 
these  reasons,  of  opinion  that  the  covenant  inheres  to  the 
land,  and  that  defendant  in  error  is  liable  for  any  failure  to 
perform  it. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded* 

Judgment  reversed* 
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Godfrey  Hulshizer 
v. 

Julia  Lamoreux,  Administratrix,  &c. 

Vendor  and  purchaser — remedy  of  administrator  of  the  former  to 
recover  purchase  money.  A  purchaser  of  land  gave  his  promissory  note  for 
an  unpaid  balance  of  the  purchase  money,  the  vendor  covenanting  "  that 
upon  the  payment  of  said  sum  being  made  at  the  time  and  in  the  manner 
aforesaid,"  he  would  convey.  The  vendor  died  without  having  made  a 
conveyance.  In  an  action  by  his  administrator  upon  the  note,  it  was 
held,  that,  as  the  title  to  the  land  was  the  only  consideration  for  the  note, 
until  that  title  was  made,  which  the  administrator  could  not  make  without 
the  aid  of  chancery,  no  right  of  action  accrued  on  the  note. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

This  Avas  an  action  of  assumpsit,  commenced  by  Julia 
Lamoreux,  as  the  administratrix  of  the  estate  of  William 
Lamoreux,  deceased,  against  Godfrey  Hulshizer. 

The  plaintiff  filed  her  prcecipe  on  the  2d  day  of  February, 
A.  D.  1870.  Summons  was  issued  on  the  same  day  returnable 
to  the  March  term,  1870,  of  said  court,  and  duly  served. 

Declaration  was  filed  on  the  5th  day  of  February,  1870, 
containing  one  special  count  and  the  usual  common  counts. 
The  special  count  declared  on  the  following  note : 

"Mason  City,  111.,  Nov.  28,  1867. 

"On  or  before  the  1st  day  of  June,  1868,  I  promise  to  pay 
to  the  order  of  William  Lamoreux,  $900,  with  ten  per  cent  per 
annum  after  date,  for  value  received. 

"  Godfrey  Hulshizer" 

The  note  was  credited  June  4,  1868,  with  $213.33. 

The  declaration  alleged  the  death  of  William  Lamoreux, 
the  appointment  of  the  plaintiff  as  administratrix,  and  averred 
at  the  close  of  the  declaration  as  follows : 

"And  the  plaintiff  brings  into  court  her  letters  of  adminis- 
tration, which  give  sufficient  evidence  to  said  court  here  of  the 
grant  of  administration  to  the  plaintiff  as  aforesaid." 
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On  the  10th  day  of  March,  1870,  the  defendant  filed  his  plea 
of  the  general  issue  to  the  declaration,  upon  which  issue 
was  joined.  On  the  same  da}''  the  defendant  filed  his  second 
plea,  in  substance  as  follows : 

"  And  for  a  further  plea  in  this  behalf  to  the  said  declara- 
tion, the  defendant  says  actio  non,  because,  he  says,  the 
only  cause  of  action  sued  on  in  said  declaration,  is  said  note 
described  in  the  first  count  thereof,  and  the  said  declaration 
avers  that  the  sole  and  only  consideration  for  said  note  was 
the  following  described  real  estate,  sold  by  William  Lamoreux, 
deceased,  in  his  life  time,  to  said  defendant,  to-wit :  Lots  No. 
5  and  6,  in  block  No.  6,  in  the  town  of  Mason  City,  Illinois, 
which  said  sale  of  lots  was  evidenced  by  a  certain  bond  exe- 
cuted by  said  William  Lamoreux,  deceased,  in  his  life  time,  in 
substance,  as  follows :  That  is  to  say,  William  Lamoreux 
acknowledged  himself  to  be  held  and  firmly  bound  unto  the 
said  defendant  in  the  penal  sum  of  $1,000,  to  be  paid  unto 
the  said  defendant,  his  heirs,  executors,  administrators  or 
assigns,  to  whom  payment  was  well  and  truly  to  be  made,  he 
bound  himself,  heirs,  executors  and  administrators,  and  every 
one  of  them  firmly  by  those  presents,  sealed  with  the  seal  of 
the  said  William  Lamoreux,  deceased,  and  dated  November 
28th,  1867.  The  condition  written  under  said  bond  was,  after 
reciting  that  the  said  William  Lamoreux  had  that  day  sold  to 
said  defendant  the  said  lots  above  described,  for  the  sum  of 
$1,200,  of  which  said  sum  $300  was  to  be  paid  down  at  the 
ensealing  and  delivery  of  said  bond,  and  the  balance,  $900, 
on  the  1st  day  of  June,  1868,  with  ten  per  cent  interest  from 
date ;  that  upon  the  payment  of  said  sum  being  made  at  the 
time  and  in  the  manner  aforesaid,  the  said  William  Lamo- 
reux, for  himself,  his  heirs,  executors  and  assigns,  covenanted 
and  agreed  to  and  with  the  said  defendant,  his  heirs,  executors, 
administrators  and  assigns,  to  execute  a  good  and  sufficient 
deed  of  conveyance  in  fee  simple,  free  from  all  incumbrances, 
with  full  and  proper  covenants  of  warranty  for  the  above 
described  premises. 
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"Now,  if  the  said  William  Lamoreux  shall  well  and  truly 
keep,  observe  and  perform  his  said  covenants  and  agreements 
herein  contained,  on  his  part,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue,  which  said 
bond  was  duly  signed  and  sealed  by  the  said  William  Lamo- 
reux, and  the  said  defendant  avers  that  the  said  note  set  out 
in  the  first  count,  is  the  only  remaining  note  or  amount  yet 
unpaid  on  said  note  due  or  to  become  due,  and  the  defendant 
avers  that  said  William  Lamoreux,  deceased,  in  his  life  time, 
nor  his  heirs,  executors,  administrators  or  assigns  since  his 
decease,  at  any  time  before  the  commencement  of  this  said 
suit,  nor  at  any  time  since,  executed  or  offered  to  execute  or 
tender  to  the  said  defendant  upon  the  payment  of  the  balance 
due  on  said  note,  a  good  and  sufficient  deed  of  conveyance  in 
fee  simple,  free  from  all  incumbrances,  with,  full  and  proper 
covenants  of  warranty  for  the  above  described  town  lots,  all 
of  which  the  said  defendant  is  ready  to  verify,  etc." 

To  this  plea  the  plaintiff  demurred.  The  court  sustained 
the  demurrer,  and  rendered  judgment  for  costs  of  demurrer 
against  the  defendant.  The  defendant  elected  to  stand  by  his 
plea.  A  jury  was  then  waived  and  the  cause  tried  by  the 
court,  who  found  in  favor  of  the  plaintiff  the  sum  of  $904.88 
damages,  and  entered  judgment  accordingly.  To  reverse  this 
judgment  the  defendant  appeals. 

Messrs.  Lacey  &  Wallace,  for  the  appellant* 

Mr.  I.  R.  Brown,  for  the  appellee. 

Per  Curiam  :  Appellant's  special  plea  disclosed  a  good 
defense.  We  see  no  distinction  between  this  case  and  Berger 
et  al.  v.  Potter  et  al.  32  111.  70.  Here,  as  there,  appellees  could 
have  asked  the  aid  of  a  court  of  chancery  to  make  a  deed  to 
appellant,  and  on  making  it,  the  right  to  recover  on  the  note 
would  be  unquestionable.  A  title  to  the  lot  was  the  only  con- 
sideration for  the  note,  and  until  that  title  was  made,  which 
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appellees  could  not  make  without  the  aid  of  chancery,  the  note 
should  not  be  \  aid. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Insurance  Company  of  North  America 

v. 

Thomas  M.  Hope. 

1.  Insurance — loss — repairs  by  the  company.  Where  a  policy  of  insurance 
contains  a  provision  that  the  company  may,  in  case  of  loss,  restore  or  repair 
the  property,  at  their  election,  the  company,  to  do  so,  must  elect  within  the 
time  specified  in  the  policy,  or  the  repairs  will  be  unauthorized. 

2.  Same — election  to  repair — when  made.  Where  by  the  terms  of  the  policy 
the  company  have  the  right  to  make  such  election  within  thirty  days  after 
notice  of  the  loss :  Held,  that  the  election  must  be  made,  and  notice  thereof 
given  to  the  assured  within  thirty  days  after  the  proofs  of  loss  are  left  with 
the  local  agent,  and  if  he  fail  to  forward  them  to  the  home  office,  the  assured 
is  not  affected  by  the  negligence  of  the  local  agent. 

3.  Same — proof  of  loss — sufficiency  not  objected  to.  When  the  assured 
prepares,  and  hands  to  the  local  agent,  the  proofs  of  loss,  within  the  proper 
time,  and  when  received  the  agent  makes  a  general  objection  to  their 
sufficiency,  but  points  out  or  specifies  no  particular  objections :  Held,  that 
the  company  can  not  afterwards  raise  and  insist  on  specific  objections,  but 
the  proofs  will  be  held  sufficient. 

Appeal  from  the  Alton  City  Court ;  the  Hon.  Henry  S. 
Baker,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Thomas  M. 
Hope,  in  the  Alton  City  Court,  against  the  Insurance  Com- 
pany of  North  America,  on  a  policy  of  insurance,  to  recover  for 
loss  by  fire.  The  general  issue  was  filed,  and  another  plea 
setting  up  an  election  to  repair  the  building,  and  that  notice 
was  given  to  the  assured,  and  the  repairs  made.  The  case 
was  tried  by  the  court  and  a  jury,  and  a  verdict  for  plaintiff 
in  the  sum  of  $389.75.     After  overruling  a  motion  for  a  new 
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trial,  the   court  rendered  judgment  on  the  verdict,  and  the 
company  brings  the  case  to  this  court  on  appeal. 

Mr.  William  S.  Field,  for  the  appellant. 

Mr.  Charles  P.  Wise  and  Mr.  Alex.  W.  Hope,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  commenced  by  the  appellee  against  the 
appellant,  on  a  policy  of  insurance.  The  property  was  destroyed 
by  fire,  and  the  company  failing  to  pay  the  loss,  this  suit  was 
instituted  to  recover  the  damages  which,  it  is  alleged,  the 
appellee  sustained. 

The  defense  relied  on  is,  that  the  company  elected  to,  and 
did,  repair  the  property  insured  after  the  injury  occasioned  by 
the  fire.  The  policy  contained  a  clause,  that  it  should  be 
optional  with  the  company  to  repair,  rebuild  or  replace  the 
property,  loss  or  damage  with  other  like  kind,  within  a  reason- 
able time,  by  giving  notice  of  its  intention  so  to  do,  within 
thirty  days  after  the  receipt  of  proof  of  loss. 

It  is  in  proof  that  the  company  did  elect  to  repair  the  prop- 
erty insured,  and  did  do  work  upon  it,  for  which  it  paid  the 
carpenter  who  did  the  work  the  sum  of  $150.  There  is 
great  conflict  in  the  evidence  as  to  the  fact,  whether  the  build- 
ing, after  the  work  was  completed  by  the  company,  was  in  as 
good  condition  as  before  the  fire.  The  building  was  an  old 
one,  and  the  weight  of  evidence  seems  to  be,  that  it  was  so  nearly 
destroyed  by  the  fire,  that  the  work  and  materials  used  in 
making  the  repairs  were  a  useless  expenditure. 

The  appellee  insists  that  the  company  did  not  make  its 
election  to  repair  the  property  within  the  thirty  days,  the  period 
fixed  by  the  provisions  of  the  policy,  in  which  the  company  had 
the  right  to  make  such  election. 

The  repairs  that  were  made  by  the  company,  were  not  made 
with  the  express,  or  even  the  implied  consent,  of  the  assured. 
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It  is  in  evidence  that  he  protested,  when  he  was  first  notified 
that  the  company  intended  to  repair  the  property,  against  any 
work  being  expended  thereon,  and  placed  his  objections  on 
two  grounds:  First,  that  the  building  was  so  badly  injured 
that  it  could  not  be  repaired  to  any  advantage,  and  second, 
that  the  company  did  not  make  its  election  within  thirty 
days. 

It  is  therefore  a  material  inquiry,  whether  the  company  did 
make  its  election,  to  repair  the  property,  within  thirty  days 
after  the  receipt  of  proof  of  loss,  and  so  notified  the  assured. 

The  right  of  the  company  to  replace  or  repair  the  property 
insured,  in  case  of  loss,  is  created  by  the  provisions  of  the  policy, 
and  if  the  company  does  not  make  its  election  in  apt  time,  and 
give  the  assured  notice,  the  right  to  so  build  or  repair  does  not 
exist.  And  in  the  event  that  the  company  does  such  work 
outside  of  the  terms  of  the  policy,  without  the  consent  of  the 
assured,  it  will  be  in  its  own  wrong,  and  no  deduction  can  be 
made  from  the  amount  of  the  loss  on  account  of  such  work. 
If  the  election  to  replace  or  repair  the  property  is  not  made 
within  the  period  fixed  by  the  express  terms  of  the  policy,  and 
notice  given,  the  right  of  action  becomes  complete  in  the 
assured,  and  no  subsequent  election  on  the  part  of  the  company, 
not  assented  to  by  the  assured,  will  divest  that  right  of  action. 

The  proofs  of  loss  in  this  instance,  were  furnished  to  the 
local  agent  on  the  6th  day  of  May,  and  the  evidence  establishes 
the  fact,  that  the  notice  to  repair  the  property  was  not  given 
until  about  the  middle  of  June,  a  period  of  more  than  thirty 
days  having  elapsed. 

It  is  insisted  that  it  is  not  a  sufficient  compliance  with  the 
terms  of  the  policy,  to  deliver  the  proofs  of  loss  to  the  local 
agent,  and  that  the  time  in  this  instance  would  not  begin  to 
run  until  such  proofs  were  delivered  to  the  general  agent  of 
the  company  at  Chicago.  We  find  no  such  condition  in  the 
policy.  In  the  absence  of  any  provision  to  the  contrary,  the 
delivery  of  proofs  of  loss  to  the  local  agent,  will  be  taken  and 
considered  as  a  delivery  to  the  company,  for  all  the  purposes  of 
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the  policy,  and  if  the  local  agent  fails  to  forward  the  same  to 
the  home  office,  or  to  the  office  of  the  general  agent,  as  required 
by  the  usage  of  its  business,  the  negligence  can  not  be  charged 
to  the  assured.  Herron  v.  The  Peoria  Marine  and  Fire  Insur- 
ance Co.   28  111.  235. 

The  objection,  that  the  proofs  of  loss  when  presented  on  the 
6th  day  of  May,  were  not  in  conformity  to  the  conditions  of 
the  policy,  does  not  aid  the  cause  of  the  appellant.  Only  a 
general  objection  was  made  by  the  agent  when  the  proofs  were 
presented,  and  no  specific  defect  was  suggested  or  pointed  out. 
The  rule  is,  that  if  the  proofs  of  loss  are  insufficient  when  pre- 
sented, it  is  the  duty  of  the  company,  or  agent,  to  give  notice 
to  the  assured  of  the  specific  defect,  and  if  the  company  or 
agent  fail  to  point  out  wherein  the  proofs  are  defective,  such 
proof,  notwithstanding  a  general  objection,  will  be  deemed 
sufficient.  The  Great  Western  Insurance  Co.  v.  Staaden,  26 
111.  365. 

The  proofs  of  loss  were  not  in  fact  forwarded  to  the  office  of 
the  general  agent  at  Chicago  until  the  25th  day  of  May,  but 
that  was  the  fault  of  the  local  agent,  and  not  of  the  assured, 
and  the  company  can  derive  no  benefit  from  the  negligence 
of  its  own  agent.  The  assured  ought  not  to  be  prejudiced  or 
delayed  in  the  collection  of  his  loss  by  reason  of  any  negli- 
gence of  the  local  agent  to  discharge  his  full  duty  to  the 
company. 

We  are  of  opinion  that  the  notice  of  election  on  the  part  of 
the  company  to  repair  the  property  on  which  the  loss  occurred, 
was  not  given  in  apt  time. 

It  does  not  appear  that  the  assured  ever  consented  that  the 
company  might  make  the  repairs,  and  without  such  consent, 
if  the  election  to  repair  was  not  made  in  the  proper  time,  the 
company  had  no  right  to  do  the  work.  The  expenditure  of 
work  and  materials  in  making  the  repairs,  was  the  voluntary 
and  unauthorized  act  of  the  company,  and  no  deduction  can 
be  made  from  the  amount  of  loss  occasioned  by  the  fire,  on 
account  of  such  work. 
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The  instructions  given  at  the  request  of  the  appellee,  are 
not  so  variant  from  the  views  here  expressed,  as  to  mislead  the 
jury.  The  instructions  refused  for  appellant,  do  not  state  the 
law  correctly,  and  were  therefore  properly  refused  by  the  court. 

It  is  insisted  that  the  verdict  is  against  the  weight  of  evidence. 
There  is  certainly  a  very  great  conflict  in  the  evidence  as  to  the 
value  of  the  property  covered  by  the  policy.  Some  of  the  wit- 
nesses place  its  value  much  higher  than  the  amount  of  the 
verdict,  and  others  much  lower.  It  was  the  province  of  the 
jury  to  weigh  the  evidence  and  arrive  at  a  just  conclusion. 
After  a  careful  consideration  of  the  whole  evidence,  we  can 
not  say  that  the  verdict  is  so  clearly  Avrong  that  it  ought  to  be 
disturbed  by  the  appellate  court.  In  all  such  cases,  where  the 
evidence  is  conflicting,  on  questions  of  mere  value  of  property, 
about  which  men  differ  so  widely  in  their  judgments,  we  must 
rely  on  the  verdict  of  the  jury,  as  presenting  the  true  and  just 
conclusion  to  be  drawn  from  the  evidence. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 

must  be  affirmed. 

Judgment  affirmed. 


William  B.  Packard  et  ah 
William  Van  Schoick. 

1.  Evidence — conversations  anterior  to  execution  of  a  writing  considered 
as  merged  in  the  instrument.  When  a  contract  is  reduced  to  writing,  all 
matter  of  negotiation  and  discussion  on  the  subject  antecedent  to,  and  dehors 
the  writing,  are  excluded,  as  being  merged  in  the  instrument,  unless  offered 
to  overthrow  the  contract  as  being  fraudulent  or  illegal. 

2.  Same — of  icords  used  in  an  instrument  having  a  particular  meaning. 
Where  certain  words  used  in  a  written  instrument  have  acquired  a  particu- 
lar meaning  by  local  usage,  and  such  usage  is  shown  to  have  been  so 
general,  uniform  and  frequent,  as  to  warrant  the  inference  that  the  parties 
had  knowledge  of  and  contracted  with  reference  to  the  usage,  it  is  compe- 
tent to  show  that  meaning  by  parol. 
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3.  Contkacts — condition  precedent.  Where,  by  the  terms  of  a  written 
contract  for  furnishing  the  materials  and  laying  the  brick  and  stone  work 
for  a  building,  it  was  provided  that  payment  therefor  should  only  be  made 
upon  the  estimate  and  certificate  of  the  superintendent  of  the  work,  in 
such  case  the  obtaining  of  such  certificate  is  a  condition  precedent  to  the 
payment  of  the  money;  and  an  action  to  recover  therefor,  without  first 
obtaining  it,  is  prematurely  brought. 

4.  Same — providing  for  payment  upon  certificate  of  a  third  party — con- 
tracting parties  shoidd  have  notice  of  application  for  certificate.  And  where, 
in  such  case,  the  parties  have  fixed  upon  a  particular  mode  by  which  the 
right  of  payment  is  to  be  ascertained,  justice  requires  that  the  party  apply- 
ing for  such  estimate  and  certificate  should  give  notice  to  the  other,  of  the 
time  and  place  of  a  hearing  in  respect  thereto. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

Mr.  M.  W.  Packard,  for  the  appellants. 

Messrs.  Weldon  &  Benjamin,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  action  is  general  indebitatus  assumpsit,  for  work,  labor 
and  materials. 

The  work  was  done  and  materials  furnished  under  a  written 
contract,  which  the  appellee,  plaintiff  below,  introduced  in 
evidence,  and  by  which  the  plaintiff  undertook  to  furnish  the 
material,  and  lay  all  the  brick  and  stone  work  (with  some 
exceptions,)  for  a  school  house  at  Bloomington,  in  this  State, 
for  which  appellants  were  to  pay  him  fourteen  dollars  per 
thousand,  wall  measure,  for  the  brick  work,  including  the  laying 
and  putting  in  place  all  the  stone  work,  except  the  front  stone 
steps  of  the  main  entrance. 

The  plaintiff  gave  evidence,  tending  to  explain  the  meaning 
of  the  words  "  wall  measure,"  the  result  of  which  was  that  it 
is  a  process  of  measurement  recognized  by  the  usage  of  the 
place,  by  which  all  of  the  openings,  such  as  windows  and 
doors,  are  estimated  as  so  much  wall.  Exception  was  taken  to 
the  admission  of  this  evidence,  by  the  defendants,  and  in  order 


1871.]  Packaed  et  al.  v.  Van  Schoick.  81 

Opinion  of  the  Court, 

to  rebut  the  presumption  that  they  contracted  with  reference 
to  this  usage,  the  defendants  proved  by  the  plaintiff  that  the 
words  "  wall  measure "  were  interlined  in  the  contract  after 
it  was  drawn,  but  before  its  execution,  and  that  although  they 
consented  to  the  words  being  inserted,  yet  they  repudiated  any 
such  measurement  as  would  include  the  openings  as  so  much 
brick  work.     This  evidence  the  court  excluded. 

The  evidence  of  what  was  said  between  the  parties  at  the 
time  of  putting  these  words  into  the  contract,  was  inadmis- 
sible. 

When  a  contract  is  reduced  to  writing,  all  matters  of 
negotiation  and  discussion  on  the  subject,  antecedent  to  and 
dehors  the  writing  are  excluded,  as  being  merged  in  the  instru- 
ment, unless  offered  to  overthrow  the  contract  as  being 
fraudulent  or  illegal.     2  Kent's  Com.  556. 

The  words  "  wall  measure/'  when  applied  to  the  subject 
matter  of  the  contract  are  not  clear  and  unambiguous,  and  if 
they  have  acquired  a  particular  meaning  by  local  usage,  and 
such  usage  is  shown  to  have  been  so  general,  uniform  and 
frequent,  as  to  warrant  the  inference  that  the  defendants  had 
knowledge  of  and  contracted  with  reference  to  the  usage,  then, 
by  the  settled  rules  of  construction,  resort  might  be  had  to 
evidence  in  explanation,  to  determine  the  sense  of  the  instru- 
ment.    2  Kent's  Com.  555  ;  Bissell  v.  Ryan,  23  111.  566. 

But,  under  the  view  we  take  of  this  case,  it  is  unnecessary 
to  express  any  opinion  upon  the  sufficiency  of  the  evidence  of 
local  usage,  as  the  plaintiff,  on  other  grounds,  wholly  failed  to 
establish  a  cause  of  action. 

By  the  terms  of  the  contract,  payments  were  to  be  made  by 
the  defendants  only  upon  the  estimate  and  certificate  of  the 
superintendent  of  the  work,  and  then  only  ninety  per  cent  of 
each  estimate  was  to  be  paid,  until  the  full  completion  of  the 
whole  contract.  It  provides  further,  that  in  case  the  work  or 
materials  should  not  be  in  accordance  with  the  contract  and  plans 
and  specifications,  the  superintendent  should  refuse  a  certificate 
until  the  work  should  be  satisfactorily  done,  and  should  the 
6— 58th  III. 
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same  not  be  made  satisfactory  to  the  superintendent,  then  all 
unpaid  portions  of  the  contract  should  be  forfeited  by  the  party 
of  the  first  part. 

By  these  provisions,  the  parties  have  fixed  upon  a  particular 
mode  by  which  the  right  to  payment  is  to  be  ascertained.  The 
contract,  therefore,  furnishes  the  law  of  the  case,  and  that  mode 
must  be  pursued.  Worsley  v.  Wood,  6  Term.  P.  710 ;  Morgan 
v.  Birnie,  9  Bing.  672 ;  Smith  v.  Briggs,  3  Denio  P.  73. 

In  United  States  v.  Robeson,  9  Peters'  P.  319,  where  the  con- 
tract contained  a  similar  provision  as  to  payment,  and  an  action 
was  brought  without  obtaining  the  certificate,  the  court  said : 
"  The  contract  is  a  law  between  the  parties  in  this  respect,  as 
they  expressly  agree  that  the  amount  of  the  services  shall  be 
established  by  the  certificates  of  the  commanding  officer.  Can 
it  be  established  in  any  other  manner,  without  showing  the 
impracticability  of  obtaining  the  certificates?  Is  not  this  part 
of  the  contract  as  obligatory  as  any  other  part  of  it,  and  if  so, 
is  not  the  obtaining  the  certificate  a  condition  precedent  to  the 
payment  of  the  money?"  It  was  held  that  it  was  a  condition 
precedent,  and  it  is  equally  so  here. 

This  suit  was  commenced  on  the  11th  day  of  August,  1869. 
The  plaintiff  introduced  in  evidence  a  certificate,  bearing  date 
the  14th  day  of  September,  1869,  and  testified  that  he  received 
it  on  the  day  of  its  date.  It  was  as  folloAvs :  "  I  hereby  cer- 
tify that  the  brick  work  of  the  2d  ward  school  house  is 
completed,  according  to  the  plans  and  specifications,  and  think 
it  the  best  job  of  common  brick  work  in  this  city,  and  the 
interest  manifested  by  Messrs.  Van  Schoick  &  Pounds  to  make 
it  so,  is  highly  appreciated  by  me. 

"  Geo.  W.  Bunting,  Architect." 

This  certificate  was  issued  after  suit  brought.  It  contains 
no  estimate.  Says  nothing  about  the  stone  work.  In  short,  it 
is  not  such  as  is  required  by  the  contract,  and  seems  much 
better  calculated  to  support  the  vanity  of  the  plaintiff  than 
his  cause  of  action. 
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The  plaintiff  testified  that  it  was  given  in  lieu  of  another 
which  had  been  previously  issued  and  was  lost;  but  he  could 
not  tell  whether  the  other  was  issued  before  or  after  the  com- 
mencement of  the  suit.  He  made  no  attempt  to  lay  any 
foundation  for  secondary  evidence  of  its  contents,  or  to  furnish 
any  such  evidence.  So  that  the  case  was  submitted  upon  a 
certificate  issued  after  suit  brought,  and  insufficient  if  it  had 
been  in  time. 

As  the  plaintiff  may  deem  it  necessary  to  obtain  the  estimate 
and  certificate  of  the  architect,  in  proper  form,  and  as  his 
decision  might  be  deemed  conclusive,  within  the  principle  of 
Canal  Trustees  v.  Lynch,  5  Gilm.  526,  and  McAvoy  v.  Long,  13 
111.  150,  it  is  proper  to  say,  the  parties  should  have  notice  of 
the  time  and  place  of  such  hearing;  for,  it  is  against  the 
principles  of  natural  justice  that  either  party  should  be  cut  off 
by  an  ex  parte  decision,  without  notice. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
» 

Mr.  Justice  Scott  took  no  part  in  this  decision. 


Chicago  &  Alton  Kailkoad  Company 

V. 

MAEY    GrAEVY,  Adm'x,  ETC. 

1.  Negligence — what  constitutes.  In  an  action  under  the  statute  for  a 
wrongful  killing,  it  appeared,  from  the  evidence,  that  the  deceased  was  killed 
on  a  dark  night,  at  the  crossing  of  a  public  street,  in  frequent  use,  while 
attempting  to  cross  a  railroad  track,  by  a  train  of  freight  cars,  which  had 
been  detached  from  the  engine,  and  was  running  along  the  track  under  the 
control  of  no  person,  without  any  light  or  signal  being  given  of  its 
approach :  Held,  that  these  facts  constituted  great  negligence  on  the  part  of 
the  railroad  company,  for  which  it  must  be  held  responsible  for  the  damages 
sustained. 

2.  Damages — whether  excessive.  And  in  such  case  a  verdict  for  $2,400, 
was  held  not  excessive. 
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Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

Mr.  A.  W.  Church  and  Messrs.  Williams  &Burr,  for  the 
appellant. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  under  the  statute,  for  a 
wrongful  killing. 

As  is  usual,  in  such  cases,  the  evidence  was  contradictory. 

The  party  was  killed  on  a  dark  night,  at  the  crossing  of  a 
public  street,  in  the  city  of  Bloomington.  The  company  had 
several  tracks  crossing  the  street. 

On  the  night  of  the  accident,  two  trains  were  passing, — one 
going  north  and  one  south. 

The  deceased  and  two  companions  started  to  cross  the  street, 
and  were  hindered  by  the  northern  bound  train.  They  stopped 
to  let  it  pass.  Immediately  after  its  passage,  they  stepped  on 
the  track,  and  all  three  were  knocked  down  and  one  was  killed. 

The  cars  which  caused  the  death,  were  detached  from  the 
engine,  and  though  running  slowly  at  the  time,  were  under  the 
control  of  no  person.  On  a  dark  night  in  a  populous  city, 
and  on  a  public  thoroughfare,  frequently  used,  this  was  great 
negligence  in  itself. 

The  jury  were  authorized  to  find,  from  the  evidence  in  the 
record,  that  no  signal  was  given  of  the  approach  of  the  cars  ; 
that  there  were  no  lights  upon  them ;  that  there  was  no  brake- 
man  or  other  employee  of  the  company  to  warn  passengers, 
or  check  the  speed  in  case  of  danger,  and  that  the  cars  were 
not  attached  to  any  locomotive. 

These  facts  found,  would  constitute  negligence  from  which 
the  company  can  not  be  relieved  by  any  proof  contained  in  the 
record. 

It  is  claimed  that  the  deceased  was  deaf,  and  careless  and  reck- 
less.    There  is  no  proof  of  the  alleged  infirmity  on   the  part 
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of  his  companions,  and  yet,  one  of  them  was  seriously  injured. 
The  evidence  does  not  show  the  negligence  of  the  deceased. 
He  heard  one  train,  and  paused  to  let  it  pass.  Before  the 
sound  of  its  departure  is  lost,  another  one,  without  light  or 
signal,  or  human  agency  to  guide  it,  stealthily  creeps  upon  him, 
and  he  is  killed. 

We  have  carefully  read  the  instructions  on  both  sides.  They 
are  numerous  enough  to  embody  every  principle  of  law 
which  could  possibly  have  been  applied  to  the  facts.  The  jury 
could  not  be  misled  by  them. 

The  judgment  was  $2,400.  It  was  justified  by  the  evidence 
and  is  not  excessive.     It  must  be  affirmed. 

Judgment  affirmed* 


Egbert  S.  Page 
v. 

Leopold  W.  DeLeuw  et  al. 

1.  Plea  in  abatement — confession  of.  Where  a  party  brings  suit  on  a 
promissory  note,  executed  by  several,  one  of  whom  was  a  married  woman 
when  she  signed  the  note,  and'  she  pleads  her  coverture,  and  the  plaintiff 
confesses  the  truth  of  the  plea,  he  does  not  thereby  avoid  the  effect  of  a 
misjoinder  of  parties  defendant. 

2.  Misjoinder  of  parties — effect  of  Where  a  married  woman  is,  with  ©till- 
ers, made  a  defendant  in  an  action  of  assumpsit,  there  is  a  misjoinder  of 
parties.  And  in  actions  on  contract,  in  general,  judgment  can  not  be  ren- 
dered against  one  defendant  without  the  other,  and  this  is  true,  although 
the  contract  may  be  void  as  to  one  defendant.  In  such  a  case  the  plaintiff 
will  be  nonsuited,  nor  can  he  avoid  the  effect  of  the  misjoinder  by  entering 
a  nolle  prosequi  as  to  the  feme  covert,  but  must  discontinue  and  commence  a 
new  action. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ; 
the  Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  suit  was  brought  by  Egbert  S.  Page,  in  the  Circuit 
Court  of  Morgan  county,  against  Leopold  W.  DeLeuw,  George 
A.  M.  Campbell,  and  Elizabeth  F.  DeLeuw.    A  summons  was 
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issued,  returnable  to  the  November  term,  1869,  which  was  duly 
served.  A  trial  was  had,  resulting  in  a  judgment  in  favor  of 
the  defendants,  and  the  plaintiff  brings  the  record  to  this  court, 
and  assigns  errors,  and  asks  a  reversal. 

Messrs.  Brown  &  Epler,  for  the  plaintiff  in  error. 

Mr.  Oscar  A.  DeLeuw,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  instituted  by  the  plaintiff 
in  error  against  the   defendants,  upon  a  promissory  note,  of 
which  the  following  is  a  copy,  viz : 
"$1,126.77.  Jacksonville,  III.,  Jan.  10,  1867. 

"On  or  before  the  tenth  day  of  July,  A.  D.  1869,  we  jointly 
and  severally  promise  to  pay  Morton  &  McLean,  or  order, 
eleven  hundred  and  twenty-six  77-100  dollars  for  value 
received,  with  interest  at  ten  per  cent  per  annum  from  date 
until  paid. 

Leopold  DeLeuw, 

[stamp.]  G.  A.  M.  Campbell, 

Elizabeth  F.  DeLeuw." 
Endorsed  :  "  Pay  to  Egbert  S.  Page. 

Morton  &  McLean." 

All  the  defendants  having  been  brought  into  court,  Leo- 
pold DeLeuw  and  George  A.  M.  Campbell  were  defaulted,  and 
Elizabeth  F.  DeLeuw  filed  her  plea  of  coverture,  to  which  the 
plaintiff  filed  a  demurrer. 

Afterwards,  the  plaintiff  withdrew  his  demurrer  to  the  plea 
of  coverture  by  Elizabeth  P.  DeLeuw,  and  confessed  said  plea, 
whereupon  the  defendants  entered  their  motion  to  dismiss  the 
suit,  which  motion  the  court  sustained,  and  dismissed  the 
suit. 

The  plaintiff  brings  the  record  here,  and  assigns  for  error  the 
dismissing  of  his  suit,  and  refusing  to  give  judgment  against 
Leopold  DeLeuw  and  George  A.  M.  Campbell. 
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There  was  a  misjoinder  of  defendants  in  this  case.  In  actions 
for  the  breach  of  a  contract,  a  judgment  can  not,  in  general^be 
given  in  a  joint  action,  against  one  defendant  without  the  other. 
And  though  a  contract  be  proved  to  have  been  in  fact  made  by 
all  the  defendants,  yet  if,  in  point  of  law,  it  was  not  obligatory 
on  one  of  the  defendants,  either  on  the  ground  of  infancy  or 
coverture,  at  the  time  it  was  entered  into,  the  plaintiff  will  be 
nonsuited,  and  in  such  case  he  can  not  avoid  the  objection  by 
entering  a  nolle  prosequi  as  to  the  infant  or  feme  covert,  but 
must  discontinue  and  commence  a  fresh  action,  omitting  such 
parties.     1  Chit.  PL  8  Am.  Ed.  p.  45. 

In  McLean  v.  Gristvold  et  al.  22  111.  218,  this  court  said: 
While  some  courts  have  held,  when  a  plea  of  infancy  was  inter- 
posed, that  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  and 
proceed  to  judgment  against  the  other  defendants,  upon  the 
ground  that  the  contract  of  an  infant  is  binding  until  it  is 
avoided,  yet  we  have  been  referred  to  no  adjudged  case,  nor  are 
we  aware  of  any,  which  has  held  that  such  a  course  may  be 
adopted  when  the  contract  has  been  entered  into  by  a  married 
woman  with  other  persons. 

This  precise  question  was  adjudged  in  that  case  against  the 
claim  of  the  plaintiff,  in  conformity  with  the  well  settled  doc- 
trine of  the  common  law. 

The  judgment  is  affirmed. 

Judgment  affirmed* 


ElDRIDGE    S.  J  ANNE  Y 

Johnson  J.  C.  Birch,  Administrator,  etc. 

New  trial-— -finding  against  the  evidence.  In  this  case,  it  is  held,  that 
the  finding  of  the  court  below  was  against  the  decided  preponderance  of 
the  evidence. 

"Writ  of  Error  to  the  Circuit  Court  of  Edgar  county;  the 
Hon.  James  Steele,  Judge,  presiding. 


• 
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This  was  an  action  of  assumpsit,  originally  commenced  in 
the  Circuit  Court  of  Clark  county,  by  the  defendant  in  error, 
Johnson  J.  C.  Burch,  as  administrator  of  Sarah  E.  Peake, 
against  the  plaintiff  in  error,  Eldridge  S.  Janney,  upon  two 
notes ;  one  for  $1002.50,  the  other  for  $525,  and  payable, 
respectively,  one  day  after  date.  A  change  of  venue  was 
taken  to  the  Circuit  Court  of  Edgar  county,  where  the  cause 
was  tried  by  the  court,  without  the  intervention  of  a  jury, 
who  found  for  the  plaintiff,  and  assessed  his  damages  at 
$3,563.91,  to  which  the  defendant  excepted,  and  he  now  brings 
the  case  to  this  court  by  writ  of  error.  The  facts  in  the  case 
are  fully  stated  in  the  opinion, 

Mr.  John  Scholfield,  for  the  plaintiff  in  error. 
Mr*  James  A.  Eads,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  brought  by  Birch,  as  administrator  of 
Sarah  E.  Peake,  against  Janney,  upon  two  notes,  one  for 
$1002.50,  bearing  date  April  24,  1856,  the  other  for  $525, 
bearing  date  April  24,  1855,  purporting  to  have  been  given  by 
Janney  to  Mrs.  Peake,  and  both  payable  one  day  after  date. 
The  defendant  pleaded  non  assumpsit,  and  a  special  plea,  verified 
by  affidavit,  denying  the  execution  of  the  notes.  The  court 
found  for  the  plaintiff. 

In  our  judgment,  the  finding  is  against  the  decided  prepon- 
derance of  the  evidence.  It  is  true,  three  disinterested  and 
credible  witnesses,  who  knew  the  handwriting  of  defendant, 
testify  jthey  believe  the  signatures  to  the  notes  to  be  his.  On 
the  other  hand,  there  is  an  array  of  evidence  going  to  show 
that  if  the  notes  were  ever  given,  they  were  settled  with  the 
payee  in  her  life  time,  which,  in  our  opinion,  is  irresistible. 

Sarah  E.  Peake,  the  payee,  was  the  sister  of  the  defendant 
and  the  mother-in-law  of  the  plaintiff.  She  died  in  1858. 
The  plaintiff  \s  wife,  who  was  the  only  child  and  heir  of  Mrs. 
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Peake,  died  soon  after,  leaving  two  children,  the  fruits  of  her 
marriage  Avith  plaintiff.  Plaintiff  took  out  letters  of  admin- 
istration on  Mrs.  Peake's  estate  in  February,  1859.  No  claims 
Avere  ever  presented  against  the  estate.  The  plaintiff  swears 
he  had  a  settlement  in  1861  with  defendant,  when  he  spoke  to 
him  about  the  notes,  and  defendant  denied  he  owed  them,  and 
got  angry.  Plaintiff  further  testifies,  the  reason  why  he  did 
not  proceed  to  collect  them,  was  that  his  wife  had  enjoined  upon 
him,  on  her  death  bed,  to  give  up  the  notes  rather  than  have 
any  difficulty  about  them,  and  he  never  would  have  brought 
suit  upon  them  if  he  had  not  been  annoyed  by  anonymous 
letters,  which  he  believed  to  have  been  written  by  defendant's 
wife. 

The  defendant  testifies  that  at  the  settlement  in  1861,  he 
took  up  the  only  note  due  from  him  to  the  estate  of  Mrs. 
Peake,  amounting  to  $776.25,  and  that  he  was  blind  at  the 
time,and  James  R.  Bullion  acted  for  him  in  making  the  settle- 
ment. He  denies  the  statement  of  plaintiff  in  regard  to  any 
mention  then  being  made  of  these  notes. 

Bullion  was  then  called,  and  he  fully  corroborates  the 
defendant,  and  produces  the  paper  upon  which  the  settlement 
was  made  in  1861,  and  identifies  the  note  for  $776.25,  at  that 
time  cancelled.  He  swears  he  heard  nothing  said  about  any 
other  notes  or  claims  in  favor  of  Mrs.  Peake's  estate,  and  thought 
the  settlement  embraced  all  claims  held  by  plaintiff  either  as 
administrator  or  in  his  own  right. 

The  defendant  also  read  in  evidence  a  record  of  certain  pro- 
ceedings in  the  Circuit  Court  of  Edgar  county,  in  which  the 
plaintiff,  in  1868,  filed  a  petition  as  guardian  of  his  two 
children,  to  whom  these  notes  would  belong,  for  leave  to  sell 
their  real  estate,  and  in  the  petition  it  is  alleged  the  plaintiff 
had  faithfully  applied  all  their  personal  estate. 

It  is  further  sworn  by  both  the  defendant  and  his  son,  and 
not  denied  by  plaintiff,  that  in  1864  defendant  and  his  son 
called  on  plaintiff  in  Louisville,  Ky.,  to  get  him  to  assist  in 
the  payment  of  a  large  debt  in  which  defendant  was  security 
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for  plaintiff,  and  plaintiff  said  he  was  cramped  for  money  and 
could  not  assist  in  the  payment,  and  made  no  claim  that 
defendant  was  indebted  to  him  either  in  his  own  right  or  as 
administrator.  The  defendant's  son  further  testifies  that  he 
has  several  times  demanded  of  plaintiff,  for  his  father,  repay- 
ment of  the  money  then  paid  for  plaintiff,  and  he  has  always 
regretted  his  inability  to  pay,  and  has  never  claimed  that 
defendant  owed  him  anything  either  in  his  own  right  or  as 
administrator. 

Besides  all  this,  it  is  admitted  that  plaintiff  had  never  inven- 
toried these  notes  as  administrator  of  Mrs.  Peake,  nor  had  he 
in  any  way  charged  himself  with  them. 

It  is  also  worthy  of  remark  that  the  note  for  $776.25  taken 
up  at  the  settlement  in  1861,  bears  date  the  same  day  with  the 
$1,000  note,  and  like  that  falls  due  one  day  after  date,  and 
is  for  borrowed  money.  It  is  singular  that  these  two  notes 
should  have  been  given  the  same  day. 

When  in  addition  to  all  these  facts,  we  refer  to  the  date  of 
the  notes,  April,  1855  and  1856,  maturing  one  day  after  date, 
and  not  put  in  suit  until  1868,  we  are  compelled  to  the  conclu- 
sion that  the  judgment  in  this  case  should  have  been  for  the 
defendant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed, 

Mr.  Justice  Scott  dissents. 


The  People  ex  rel.  George  W.  Chattertok 

v. 

The  Secretary  of  State  et  al. 

I.  Contracts  with  the  State — construction  of  a  particular  acceptance 
of  a  proposal.  The  State  of  Illinois  entered  into  a  contract  withC  for  2,000 
reams  of  printing  paper,  to  be  furnished  by  him  to  sample ;  and  the  accept- 
ance of  his  proposal  was  as  follows :    "  This  award  is  for  2,000  reams,  and 
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any  further  quantity  which  may  be  needed  or  required  by  the  State  of  Illi- 
nois, in  the  public  printing,  including  all  matters  consequent  upon  the  action 
of  the  26th  General  Assembly :"  Held,  that  the  terms  of  this  acceptance  did 
not  confer  upon  the  legislature  the  power  to  alter  or  rescind  the  contract ; 
that  it  only  gave  to  that  body  authority  over  any  additional  quantity  that 
might  be  required. 

2.  Mandamus — of  the  pleadings.  And  in  a  proceeding  by  maudamus,  to 
compel  the  auditor  of  public  accounts  to  issue,  and  the  State  treasurer  to 
countersign  and  pay,  a  warrant  for  the  amount  due  on  the  property 
received  by  the  State,  under  said  contract,  an  answer  by  the  respondents 
that  there  is  no  money  in  the  treasury  with  which  to  pay  for  the  same,  is 
not  a  bar  to  the  proceeding. 

3.  Had  the  petition  alone  prayed  for  a  writ  to  compel  the  payment  of 
said  money  by  the  treasurer,  in  that  case,  an  answer  that  there  was  no 
money  in  the  treasury  for  such  purpose,  would  constitute  a  bar. 

4.  Same — writ  will  be  allowed — to  compel  the  proper  officer  to  issue  warrant 
for  money  due  for  property  received.  As  to  the  property  received  under  the 
contract,  it  was  the  duty  of  the  auditor  to  issue  a  warrant  for  the  amount 
due  therefor,  and  of  the  treasurer  to  countersign  and  deliver  it  to  the  person 
entitled  to  receive  it,  whether  there  was  money  in  the  treasury  or  not,  for 
its  payment,  the  same  to  be  paid  when  funds  were  provided  for  that  pur- 
pose ;  and  for  that,  a  peremptory  writ  will  be  awarded. 

5.  Contracts  with  the  State — award  of— mast  be  made  in  compliance 
with  statute.  But  in  such  case,  it  appearing  that  C  was  not  the  lowest  bid- 
der, and  that  the  said  contract  was  awarded  to  him  by  the  secretary  of 
State,  alone,  without  the  presence  of  the  auditor  and  treasurer,  either  at  the 
time 'of  the  opening  of  the  proposals,  or  of  making  the  award,  such  contract 
is  not  binding  upon  the  State,  it  having  been  made  in  violation  of  the  stat- 
ute upon  that  subject. 

6.  Statutes — requirements  of  sec.  14,  relating  to  printing  and  binding. 
Under  sec.  14,  of  the  chapter  entitled  "Printing  and  Binding,"  the  award  of 
contracts  thereunder  must  be  to  "  the  lowest  responsible  bidder,"  and  the 
proposals  for  the  same  must  be  opened,  and  the  award  made  in  the  presence 
of  the  auditor  and'  treasurer,  acting  with  the  secretary  of  State. 

This  is  an  application  to  this  court,  in  the  name  of  the  peo- 
ple, on  the  relation  of  George  W.  Chatterton,  for  a  writ  of 
mandamus  to  compel  the  auditor  of  public  accounts  to  issue,  and 
the  State  treasurer  to  countersign  and  pay,  a  warrant  for  the 
contract  price  of  1,000  reams  of  printing  paper,  sold  and  deliv- 
ered to  the  State  by  the  petitioner,  and  to  compel  the  Secretary 
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of  State  to  receive  the  balance,  1,000  reams  of  said  paper,  con- 
tracted to  be  delivered,  the  contract  being  for  2,000  reams. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  relator. 

Mr.  W.  Bushkell,  Attorney  General,  for  the  respondents. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court ; 

This  was  a  petition  for  a  mandamus,  filed  in  this  court  by 
relator  against  the  auditor,  to  compel  him  to  draw  his  warrant 
on  the  treasurer,  for  the  contract  price  of  1,000  reams  of  print- 
ing paper,  sold  and  delivered  by  petitioner,  to  the  State,  and 
the  treasurer  to  pay  the  same,  and  the  secretary  of  State,  to 
compel  him  to  receive  1,000  reams  of  paper  contracted  to  be 
delivered.  It  is  alleged  that  the  secretary  of  State,  in  accord- 
ance with  the  statute,  advertised  for  bids  to  furnish  2,000 
reams  of  printing  paper  for  the  use  of  the  State.  That  peti- 
tioner, with  others,  put  in  bids,  and  the  contract  was  awarded 
to  him.  That  he  executed  bond  and  security  for  the  fulfill- 
ment of  his  part  of  the  contract,  and  in  pursuance  thereof 
delivered  to,  and  the  secretary  of  State  received,  one  half  of  the 
paper,  which  has  been  used  by  the  State,  and  that  he  was  ready 
and  willing  to  furnish  the  remainder  under  the  contract.  That 
the  secretary  of  State  refuses  to  receive  any  more  paper,  and 
the  auditor  refuses  to  draw  his  warrant,  and  the  secretary  of 
State  and  the  treasurer  refuse  to  concur  with  the  auditor  in 
drawing  such  a  warrant.  And  the  petition  concludes  by  a 
prayer  for  a  writ  of  mandamus. 

The  return  sets  up  and  charges  that  petitioner  and  Tyndale 
made  the  contract  with  the  intention  of  defrauding  the  people 
of  the  State.  That  the  law  requires  all  awards  of  contracts 
for  the  purchase  of  the  paper  to  be  public,  and  made  at 
the  opening  of  the  bids,  in  the  presence  of  the  auditor  and 
treasurer,  but  that  the  secretary  postponed  the  award  of  the 
contract,  and  afterwards  privately  made  the  contract  with  the 
petitioner  when  the  auditor  and  treasurer  were  not  present. 
That  other  persons  had  offered  to   furnish  paper  of  the  same 
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quality  at  lower  prices,  but  the  contract  was  let  to  petitioner 
in  fraud  of  the  rights  of  the  people. 

It  is  also  alleged  that  the  contract  price  of  the  paper  ivas 
$10.88,  but  the  paper  furnished  was  worth  only  $7.50  per 
ream ;  that  it  was  inferior  to  the  sample  according  to  which 
petitioner  was  to  supply  the  paper.  That  the  advertisement 
for  proposals  to  furnish  the  paper  was  not  according  to  law, 
and  the  contract  is  not  binding  on  the  State. 

An  issue  of  fact  was  made  which  was  sent  to  the  circuit 
court  of  Sangamon  county  and  tried  by  a  jury,  who  found  a 
verdict  which  has  been  certified  to  this  court.  They  find  that 
the  contract  was  not  obtained  by  fraud  and  collusion  between 
petitioner  and  Tyndale  ;  that  a  thousand  reams  of  the  printing 
paper  furnished  under  the  contract  between  the  State  and  peti- 
tioner, was  equal  to  the  sample  furnished  with  his  proposal; 
that  the  secretary  of  State  did  advertise  in  proper  newspapers 
the  notice  set  out  in  the  petition,  for  proposals.  The  evidence 
we  regard  as  sufficient  to  justify  the  verdict  returned  to  this 
court,  and  we  have  no  disposition  to  disturb  or  set  it  aside. 
We  then  must  hold,  as  the  jury  have  found  the  fact,  that  there 
was  no  fraud ;  that  the  contract,  as  far  as  it  was  executed,  was 
in  accordance  with  its  terms,  and  that  the  notice  was  duly  pub- 
lished.    This,  then,  disposes  of  these  questions. 

It  is  urged  that  the  legislature  had  the  power  to  rescind  the 
contract,  which  it  did  by  the  joint  resolution,  as  the  terms  of 
the  acceptance  of  petitioner's  proposal  reserved  the  right,  or 
made  the  whole  contract  dependent  upon  the  action  of  the  leg- 
islature. The  acceptance  is  :  "  This  award  is  for  2,000  reams, 
and  any  further  quantity  which  may  be  needed  or  required  by 
the  State  of  Illinois  in  the  public  printing,  including  all  mat- 
ters consequent  upon  the  action  of  the  twenty-sixth  General 
Assembly."  It  is  not  apparent  that  this  language  gave  the  leg- 
islature the  discretionary  power  to  rescind  the  contract  at  its 
option.  It  clearly  gave  them  power  over  any  additional  quan- 
tity that  might  be  required,  as  to  amount  and  quality,  the  time 
and  manner  of  its  delivery,  and  to  impose  other  conditions,  if 
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not  the  price.  But  the  language  does  not,  it  seems  to  us,  give 
the  power  to  alter  the  terms  of  the  contract. 

It  is  again  urged  that  inasmuch  as  the  answer  of  respond- 
ents showed  there  was  no  money  in  the  treasury  with  which 
to  pay  for  the  paper,  the  writ  can  not  be  issued;  the 
answer  is,  for  that  reason,  conclusive  of  the  case.  If  the  peti- 
tion was  alone  for  a  writ  to  compel  the  payment  of  the  money 
by  the  treasurer,  then  the  answer  would  be  a  bar  to  the  relief, 
but  the  prayer  is,  that  the  auditor  issue,  and  the  treasurer  coun- 
tersign and  pay,  a  warrant  for  the  amount  petitioner  is  entitled 
to  receive.  If  the  State  has  received  the  services  or  property 
of  an  individual  under  a  contract,  there  would  seem  to  be  no 
doubt  that  it  would  be  the  duty  of  the  auditor  to  draw  a  war- 
rant for  the  sum  due,  and  of  the  treasurer  to  countersign  it,  and 
to  deliver  it  to  the  person  entitled  to  receive  it,  wThether  there 
be  money  in  the  treasury  or  not,  for  its  payment.  This  the 
law  at  least  requires,  and  also  that  it  be  paid  when  funds  are 
provided  for  the  purpose.  If  there  is  no  money  in  the  treas- 
ury for  the  payment  of  a  proper  claim,  when  the  warrant 
issues,  it  should  be  paid  when  there  are  funds. 

In  this  case,  petitioner  having  furnished  a  thousand  reams 
of  the  paper  under  the  contract,  in  conformity  to  its  terms,  and 
there  being  no  fraud,  as  the  jury  have  found,  he  is  entitled  to 
pay  for  that  quantity,  and  the  auditor  should  draw  a  warrant 
for  that  amount  at  the  contract  price,  and  the  treasurer  should 
countersign  it,  and  pay  it  when  means  shall  be  in  the  treasury 
for  the  purpose ;  and  for  that,  a  peremptory  writ  of  mandamus 
must  issue. 

It,  however,  remains  to  determine  whether  petitioner  is  enti- 
tled to  the  writ  against  the  secretary  of  State,  to  compel  him  to 
receive  the  remaining  1,000  reams  of  paper,  and  against  the 
other  respondents  to  compel  them  to  audit  and  pay  for  the 
same.  It  is  insisted  that  the  contract  was  not  binding  on  the 
State,  because  the  secretary  of  State  did  not  award  the  con- 
tract in  the  presence  of  the  auditor  and  treasurer.  This  is 
required  under  the  14th  section  of  the  chapter  entitled  "Printing 
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and  Binding."  (R.  S.  424.)  The  law  manifestly  designed  that 
these  officers  should  aid  the  secretary  in  determining  who  was 
entitled  to  the  contract  on  the  various  proposals  filed,  and  that 
they  might  see  and  know  that  the  award  was  justly  and  prop- 
erly made.  It  was  not  intended  that  the  secretary  of  state 
should,  at  the  opening  of  the  bids,  alone  and  unassisted,  award 
the  contract,  and  much  less  at  a  future  time.  The  statute 
requires  the  acceptance  to  be  made  at  the  opening  of  the 
proposals. 

The  return  alleges  that  the  secretary  of  state  postponed  the 
letting  of  the  contract  for  furnishing  the  paper,  and  afterwards 
privately  made  the  contract,  at  a  time  when  the  other  officers 
were  not  present;  and  that  other  persons  had  offered  to  furn- 
ish paper,  of  the  quality  required,  at  prices  much  below  the 
bids  of  petitioner.  To  these  averments  a  demurrer  was  filed, 
and  hence  they  must  be  taken  as  true.  If  considered  as  true, 
it  follows  that  the  law  was  not  complied  with  in  making  this 
contract,  because  the  auditor  and  treasurer  were  not  present, 
and  petitioner  was  not  the  lowest  bidder  to  furnish  paper  of 
the  quality  which  he  agreed  to  deliver.  And  being  in  viola- 
tion of  these  requirements  of  the  statute,  the  contract  was  not 
binding  on  the  State,  and  not  being  so,  the  general  assembly, 
by  resolution,  had  the  right  to  refuse  to  go  on  with  the  con- 
tract, or  the  secretary  of  state  might  refuse  to  receive  any  more 
paper ;  and  having  done  so,  he  can  not  be  compelled  to  receive 
it,  however  honest  petitioner  and  Tyndale  may  have  been  in 
their  intentions  in  making  the  contract.  It  is  a  question  of 
law,  and  not  of  mere  intention.  For  this  portion  of  the  relief 
the  writ  must  be  refused.  But  a  peremptory  writ  will  be  issued 
for  the  payment  of  the  portion  of  the  paper  furnished  before 
the  contract  was  repudiated.  It  was,  perhaps,  not  absolutely 
void,  as  it  was  not  made  with  a  fraudulent  intent ;  and  the 
State  having  received  and  appropriated  the  thousand  reams  of 
paper,  and  not  having  offered  to  return  the  same,  must  be 
regarded  as  having  ratified  the  contract  to  that  extent,  but  no 
farther. 
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A  peremptory  writ  of  mandamus  will  issue,  requiring  the 
auditor  to  draw  his  warrant  for  the  thousand  reams  received 
by  the  State,  and  requiring  the  treasurer  to  countersign  the 
same,  and  to  pay  it  when  there  shall  be  funds  in  the  treasury 
subject  to  its  payment. 

Mandamus  awarded. 


Cynthia  A.  Spaulding  et  al. 
v. 

Francis  Lowe  et  al. 

Practice — on  overruling  demurrer  to  plea  in  abatement — waiver.  It  is 
error  on  overruling  a  demurrer  to  a  plea  in  abatement,  to  the  jurisdiction 
of  the  court,  to  permit  plaintiff  to  reply  to  the  plea,  and  such  error  is  not 
waived  by  pleading  in  bar  to  the  action.  On  overruling  the  demurrer  to 
the  plea,  the  court  should  quash  the  writ  and  abate  the  suit. 

Writ  of  error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Cynthia  A. 
Spaulding  and  Henry  G.  Waldo,  in  the  Sangamon  Circuit 
Court,  against  Francis  Low  and  Alonzo  Glenn.  A  summons 
was  directed  to  Mason  county,  where  service  was  had.  Defend- 
ants appeared  and  filed  a  plea  in  abatement,  to  the  jurisdiction 
of  the  court,  to  which  plaintiffs  filed  a  general  demurrer,  which 
the  court  overruled.  Thereupon  plaintiffs  obtained  leave 
and  filed  a  replication.  Defendant  Glenn,  filed  a  plea  of  dis- 
charge in  bankruptcy,  and  a  trial  Avas  had  by  the  court  and  a 
jury,  and  the  issue  of  discharge  in  bankruptcy  was  found  in 
favor  of  Glenn,  and  the  issue  on  the  plea  in  abatement  was 
found  against  defendant  Low,  and  plaintiffs'  damages  assessed 
at  $500.  The  court,  after  overruling  a  motion  in  arrest  of 
judgment,  rendered  judgment  on  the  verdict,  and  the  record  is 
brought  to  this  court  on  error. 
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Messrs.  Ketch  am  &  DeLeuw,  for  the  plaintiffs  in  error. 

Messrs.  Matheny  &  McGuike,  and  Messrs.  Stuart  & 
Bkown,  for  the  defendants  in  error. 

Per  Curiam  :  It  was  error  in  the  circuit  court  to  give 
leave  to  reply,  after  overruling  a  demurrer  to  a  plea  in  abate- 
ment, and  this  court  has  several  times  held  this  error  to  be 
cause  of  reversal.  McKinstry  v.  Pennoyer,  1  Scam.  319; 
Mother  ell  v.  Beaver,  2  Gilm.  70.  See  also  Eddy  v.  Brady,  16 
111.  306.  The  error  was  not  waived  by  anything  subsequently 
done  by  defendants. 

The  judgment  must  be  reversed,  the  verdict  set  aside,  and 
judgment  quashing  the  writ  entered  nunc  pro  tunc,  upon  the 
demurrer. 

Judgment  reversed. 


Thomas   Winstanley 
v. 

William  Meacham. 

1.  Allegations  and  proofs — in  ejectment.  Where  a  plaintiff  in 
ejectment,  in  Ms  declaration  claims  one  estate  in  the  land,  he  can  not 
recover  a  different  estate.  Nor  can  he  claim  one  undivided  interest  and  re- 
cover another  and  different  interest.    The  allegations  and  proofs  must  agree. 

2.  Color  of  title — tax  deed  defectively  acknowledged.  It  would  be 
error  to  admit  a  tax  deed  not  properly  acknowledged,  or  without  proof  of  the 
signature  of  the  sheriff,  as  color  of  title.  But  in  such  a  case  it  is  not 
necessary  to  prove  the  rendition  of  the  judgment  for  the  sale  of  the  land, 
or  to  produce  a  precept  or  other  precedent  act  of  the  officers  of  the  law  to 
entitle  a  tax  deed  to  be  read  in  evidence  as  color  of  title.  To  constitute 
color  of  title  under  the  statute,  it  is  only  necessary  that  the  deed  purports 
to  convey  title,  and  has  been  received  in  good  faith. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  ejectment  brought  by  William  Mea- 
cham, in  the  Circuit  Court  of  St.  Clair  county,  against  Thomas 
7 — 58th  III. 
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Winstanley,  for  the  undivided  fourth  of  the  E.  J  S.  E.  qr. 
sec.  28,  town  2,  north  range  9  west.  The  case  was  tried  by 
the  court  by  consent  of  parties.  Plaintiff  claimed  title  as  one 
of  the  heirs  of  Berry  Meacham,  deceased.  Evidence  of  heir- 
ship was  introduced,  and  a  patent  from  the  United  States 
government  to  Berry  Meacham,  from  whom  plaintiff  claimed 
to  inherit  his  interest  in  the  land. 

Defendant  offered  in  evidence  a  tax  deed  for  the  land, 
executed  by  the  sheriff  of  the  county,  to  prove  claim  and  color 
of  title,  but  it  was  rejected,  on  the  ground  that  it  Avas  not 
properly  acknowledged,  and  because  a  judgment  and  precept 
were  not  produced.  Defendant  then  offered  to  prove  that 
one  Hughes  paid  all  the  taxes  from  the  date  of  the  tax  deed 
until  the  1st  of  May,  1857,  full  seven  years,  and  that  Hughes, 
on  the  sixth  of  that  month,  conveyed  the  land  to  one  McClin- 
tock,  and  that  he  paid  all  taxes  from  May  1st,  1857,  till 
March  22,  1862,  and  that  McClintock,  on  the  last  date,  con- 
veyed the  premises  to  defendant,  and  that  he  had  paid  all  taxes 
from  the  time  of  his  purchase  till  the  trial,  but  the  court  re- 
jected this  evidence.  The  court  rendered  judgment  in  favor 
of  the  plaintiff,  from  which  defendant  has  appealed  to  this 
court. 

Messrs.  Snyder  &  Dill,  for  the  appellant. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  appellee  has  filed  no  brief  in  this  case,  and  under  the 
recent  rules,  this  judgment  for  that  reason  alone  could  have 
been  reversed.  We  do  not  propose  to  discuss  the  case  at  any 
length  on  its  merits.  There  is,  however,  manifest  error  in  the 
record  for  which  the  judgment  will  have  to  be  reversed. 

The  appellee,  in  his  declaration,  claims  an  undivided  one- 
fourth  interest  in  the  premises  in  controversy  in  fee  simple. 
This  was  a  material  averment,  and  it  was  necessary  for  the 
appellee  to  prove  it  as  alleged.  A  party  can  not  claim  in  his 
declaration    in    ejectment  an  entire  estate,  and  recover  on  the 
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evidence  an  undivided  interest  in  that  estate.  He  can  not 
recover  a  different  estate  from  that  which  he  claims.  But  if  he 
declares  for  the  whole  premises,  he  may  recover  for  a  distinct 
part ;  or,  if  he  declares  for  an  undivided  share  he  may  re- 
cover that  share  in  any  part  of  the  premises.  If  he  declares 
for  an  undivided  one-fourth  interest,  he  can  not  recover  an 
undivided  one-third  interest  in  the  premises.  A  party  is  bound 
by  the  allegations  of  his  declaration,  and  can  not  recover  a 
different  estate  from  that  which  he  has  alleged.  Ballance  v. 
Rankin,  12  111.  420  ;  Rupert  v.  Mark,  15  111.  540. 

The  appellee  claims  to  derive  his  title  from  Berry  Meacham, 
as  one  of  his  heirs  at  law.  The  evidence  as  to  the  number  of 
heirs  entitled  to  share  in  the  estate  of  Berry  Meacham  is  very 
indistinct.  The  impression  that  the  evidence  makes  on  our 
minds  is,  that  Meacham  only  left  three  children  and  their 
descendants  as  his  heirs  at  law.  It  certainly  does  not  affirma- 
tively appear  that  there  were  four  heirs.  If  there  were  not 
four  heirs,  or  representatives  of  such  heirs,  then  there  wTouldbe 
a  fatal  variance  between  the  declaration  and  the  proof. 

At  the  trial  the  appellant  offered  a  tax  deed  as  color  of 
title,  to  the  reading  of  which,  as  evidence,  the  counsel  for  the 
appellee  objected,  on  two  grounds,  as  stated  in  the  bill  of  excep- 
tions :  first,  that  the  certificate  of  acknowledgment  of  said  deed 
was  not  sufficient ;  second,  that  the  deed  was  not  preceded  by 
a  judgment  and  precept;  which  objections  the  court  sustained. 
We  think  the  court,  in  the  absence  of  any  proof  of  the  signa- 
ture of  John  Irwin,  who  executed  the  deed,  ruled  correctly 
on  the  first  objection.  The  acknowledgment  is  defective  in 
not  stating  that  the  party  who  executed  the  deed  was  known 
to  the  officer  making  the  certificate,  as  the  identical  person 
described  in  the  deed  as  having  executed  the  same. 

A  sheriffs  deed,  like  all  other  deeds  except  that  of  a  mar- 
ried woman,  is  good  without  acknowledgment,  and  if  the 
signature  is  proven  to  be  the  genuine  signature  of  the  person 
described  in  the  deed  as  having  executed  the  same,  it  will  be 
competent  and  legitimate  evidence.  Stephenson  v.  Thompson, 
13  111.  186. 
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The  second  objection  is  untenable.  It  is  not  necessary  that 
a  sheriff's  deed  should  be  preceded  by  a  judgment  and  pre- 
cept before  it  can  be  used  as  color  of  title.  The  party  relying 
upon  it  as  color  of  title,  is  not  bound  to  show  that  the  prere- 
quisites of  the  statute  have  been  complied  with.  Any  deed  that 
purports  on  its  face  to  convey  the  title  to  land  is  color  of  title, 
if  received  by  the  party  in  good  faith,  and  it  is  wholly  imma- 
terial whether  it  is  preceded  by  any  valid  judgment  and 
execution  or  precept.  It  has  always  been  held  sufficient  that 
the  deed  purports  on  its  face  to  convey  the  title,  and  is  re- 
ceived by  the  grantee  in  good  faith.  Hollowqyv.  Clark,  27  111. 
483  ;  Dickenson  v.  Breeden,  30  111.  279 ;  Hassett  v.  Ridgely,  49 
111.  202. 

We  are  not  advised  as  to  what  objection  was  taken  to  the 
deeds  of  Hughes  to  McClintock  and  McClintock  to  appellant, 
as  evidence  of  claim  and  color  of  title  in  the  appellant. 

The  deeds  on  their  face  purport  to  convey  the  title  to  the 
land,  and  we  are  unable  from  this  record  to  perceive  any 
legal  objection  to  their  admission  in  evidence  for  the  purpose 
for  which  they  were  offered. 

For  the  reasons  indicated,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Walker  :  I  do  not  concur  in  holding  that  the 
sheriff's  deed  should  have  been  excluded  as  claim  and  color 
of  title  because  of  the  defective  acknowledgment.  The  deed 
purported  to  convey  title  and  that  constitutes  color,  and  there 
may  have  been  as  good  faith  with  the  defective  as  with  a  per- 
fect acknowledgment. 
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George  W.  Carter 

v- 

Benjamin  C.  Bradley. 

Partnership — adjustment  of  accounts  thereof  necessary  to  a  determination 
of  the  rights  of  the  parties  in  the  property  of  the  firm.  In  a  suit  brought  by 
B  against  C>  to  compel  the  conveyance  of  a  certain  tract  of  land,  it  appeared, 
that  the  parties  had  entered  into  a  copartnership  to  carry  on  fanning 
operations  on  the  land  in  question,  and  an  adjoining  tract,  out  of  which, 
disputes  had  arisen,  and  claims  of  large  amount  originated,  which  had  not 
been  adjusted;  and  the  court  below,  without  adjusting  these  partnership 
matters  and  accounts,  decreed  a  conveyance  of  the  land  to  B:  Held,  that 
this  was  error;  that  all  the  equities  of  the  parties  must  be  investigated, 
and  an  adjustment  of  the  partnership  transaction  had,  before  the  right  of 
B  to  the  land  can  be  definitely  determined. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county  \ 
the  Hon.  O.  L.  Davis,  Judge,  presiding. 

Mr.  C.  B.  Smith,  for  the  plaintiff  in  error. 

Mr.  J.  S.  Jones  and  Mr.  E.  L.  Sweet,  for  the  defendant  in 
error. 

Per  Curiam  :  The  bill  in  this  cause  was  filed  by  appellee 
against  appellant,  to  compel  appellant  to  execute  to  appellee  a 
deed  for  a  certain  quarter  section  of  land  therein  described. 

It  appears  the  parties  had  entered  into  copartnership  to 
carry  on  farming  operations  on  that  tract,  and  another  near 
by  or  adjoining,  out  of  which  disputes  arose,  and  claims  origi- 
nated which  have  never  been  adjusted,  and  which  by  the  proofs 
in  the  cause  are  of  very  large  amount. 

The  court,  without  adjusting  the  accounts  between  the  par- 
ties, decreed  that  appellant  should,  by  a  good  and  sufficient 
deed,  release  all  his  interest  in  the  land  on  being  refunded  by 
appellee  the  money  appellant  paid  for  the  land,  and  another 
small  amount  paid  by  appellant  towards  the  erection  of  a  house 
on  the  land. 
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This  was  error.  There  were  other  grave  matters  to  be  con- 
sidered by  the  court  and  adjusted,  besides  the  purchase  price 
of  the  land.  All  the  equities  of  the  parties  should  have  been 
investigated,  and  a  decree  pronounced  in  favor  of  the  party 
having  the  strongest  equity,  to  be  ascertained  from  all  the  trans- 
actions between  them.  The  right  of  appellee  to  this  land 
could  not  well  be  determined,  until  the  partnership  accounts 
and  matters  had  been  adjusted.  Justice  requires  such  an 
adjustment  before  equities  can  be  definitely  determined. 

The  decree  must  be  reversed  and  the  cause  remanded  for 

further  proceedings. 

Decree  reversed. 


The    City    of   Clinton 
v. 

George  W.  Phillips. 

Ordinances— section  5,  of  an  ordinance  of  the  city  of  Clinton  prohibiting 
the  sale  of  spirituous  liquors,  void.  Under  section  5,  of  an  ordinance  of  the  city 
of  Clinton,  prohibiting  the  sale  of  intoxicating  liquors,  druggists  are  per- 
mitted to  engage  in  the  traffic  for  sacramental,  chemical,  mechanical  or 
medical  purposes;  but  are  required  under  a  heavy  penalty  to  furnish  to  the 
city  clerk,  a  statement  in  writing,  quarter-yearly,  showing  the  kind  and 
quantity  sold  for  such  purposes,  when  and  to  whom  sold,  and  on  whose 
prescription  or  assurance — such  report  to  be  verified  by  the  affidavit  of  the 
druggist,  and  of  every  clerk  and  servant  in  his  employ.  In  a  prosecution 
under  this  section,  for  neglecting  to  furnish  the  required  statement,  it  was 
held,  that  the  city  council  had  no  power  to  enact  this  section  of  the  ordin- 
ance; that  it  was  unreasonable  and  oppressive,  and  an  invasion  of  the 
sanctity  of  private  business. 

Appeal  frem  the   Circuit  Court   of  DeWitt   county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr,  E.  H.  Palmer,  for  the  appellant. 

Messrs.  Moore  &  Warner,  for  the  appellee. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

Appellee  was  arrested  and  prosecuted  under  an  ordinance 
of  the  city  of  Clinton.  He  was  found  not  guilty.  The  city 
prosecutes  this  appeal. 

The  city  council  adopted  an  ordinance,  prohibiting  the  sale 
of  intoxicating  liquors,  of  any  kind  whatever,  and  affixed 
penalties  for  its  violation. 

It  was  agreed,  that  the  prosecution  was  for  a  violation  of 
section  5  of  this  ordinance ;  that  appellee  was  a  druggist, 
engaged  in  business  in  the  city,  and  as  such  had,  for  more  than 
one  year,  sold  spirituous  liquors  for  medical  purposes ;  but  that 
he  had  not  reported  such  sales  to  the  city  council,  as  the  section 
required  him  to  do. 

The  following  is  the  section  referred  to : 

"This  ordinance  shall  not  apply  to  the  sale  of  any  spirituous, 
vinous,  malt,  fermented,  mixed  or  intoxicating  liquors,  kept  by 
any  established  apothecary,  druggist,  his  agents,  clerks  or  ser- 
vants, for  sacramental,  chemical,  mechanical  or  medical 
purposes,  provided  the  same  are  sold  in  good  faith,  under  the 
prescription  of  a  physician,  except  in  extreme  cases,  and  then 
said  druggists  shall  be  satisfied  beyond  a  reasonable  doubt  that 
the  person  or  persons  applying  for  such  liquors,  or  purchasing 
the  same  for  sacramental,  chemical,  mechanical  or  medicinal 
purposes,  will  use  the  same  in  good  faith  for  one  of  those  pur- 
poses ;  and  provided  further,  that  said  apothecary  or  druggist 
shall  furnish  to  the  city  clerk,  within  ten  days  after  the  expira- 
tion of  each  quarter  of  the  year,  after  this  ordinance  is  in  force, 
a  statement  in  writing,  of  all  spirituous,  vinous,  malt,  fermented 
or  intoxicating  liquors  sold  by  him,  his  agents,  clerks  or 
servants,  during  the  previous  quarter,  mentioning  therein  the 
kind  and  quantity,  when  and  to  whom  sold,  and  upon  whose 
prescription  or  assurance.  Said  statement  shall  be  subscribed 
and  sworn  to  by  such  apothecary  or  druggist,  and  each  and 
every  agent,  clerk  or  servant  in  his  employ,  each  making  oath 
for  himself  and  not  for  the  other,  that  said  statement  is  true  in 
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substance  and  in  fact.  Every  apothecary  or  druggist  neglecting 
or  failing  to  furnish  said  statement,  shall,  upon  conviction 
thereof,  forfeit  and  pay  to  the  city  council  of  the  city  of  Clinton 
the  sum  of  not  less  than  fifty  nor  more  than  two  hundred 
dollars  for  every  offense. 

"  Passed  and  approved  April  13, 1867." 

Errors  enough  have  been  assigned,  and  points  made,  to 
afford  opportunity  to  write  a  volume  upon  the  powers  of  the 
legislature  and  of  a  city  government.  This  court  has  often 
decided  as  to  the  power  of  the  legislature,  over  the  sale  and 
traffic  in  intoxicating  liquors,  and  the  right  to  confer  it  upon 
municipal  corporations. 

We  propose  to  discuss  one  question  only.  Had  the  city 
council  the  power  to  enact  section  5  of  the  ordinance  ?  The 
solution  of  this  in  the  negative,  is  decisive  of  the  case. 

The  penalty  annexed,  is  not  for  the  sale  of  spirituous  liquors. 
This  is  expressly  permitted  to  druggists,  for  sacramental,  chem- 
ical, mechanical  and  medical  purposes.  It  is  merely  for  a  failure 
to  report,  quarter-yearly,  the  kind  and  quantity  sold  for  such 
purposes,  when  and  to  whom  sold,  and  on  whose  prescription  or 
assurance.  This  report  must  be  verified  by  the  affidavit  of  the 
druggist,  and  of  every  clerk  and  servant  in  his  employ. 

Under  this  section,  it  is  no  offense  to  sell  spirituous  liquors 
for  the  purposes  indicated.  Neither  is  it  one  to  sell  without  the 
prescription  of  a  physician,  nor  without  having  ascertained, 
beyond  a  reasonable  doubt,  the  object  of  the  purchaser.  The 
only  offense  is  the  neglect  to  furnish  a  detailed  statement  of  his 
business. 

The  section  is  suspicious  in  its  spirit,  and  excessively  strin- 
gent in  its  requirements.  It  permits  the  sale,  and  then  imposes 
the  most  odious  conditions.  A  mere  venial  omission  is  tortured 
into  a  grave  offense,  punishable  with  a  heavy  penalty.  The 
private  citizen,  invested  with  no  public  office  or  employment, 
should  not  be  subjected  to  such  inquisition. 

All  men  have  a  right  to  the  secure  enjoyment  of  property, 
and  to   be  protected    in   their  houses,  papers  and  possessions 
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against  unreasonable  searches.     This  section  is  an  invasion  of 
the  sanctity  of  private  business,  and  ought  not  to  be  tolerated. 
There  was  no  power  to  enact  it,  and  the   judgment  must  be 
affirmed. 

Judgment  affirmed. 


William  B.  Bishop  et  al. 

V. 

Frances    Davenport   et  al. 

1.  Advancement — what  will  not  be  so  regarded.  Where  the  heir  of  an 
intestate  has  received  property  from  such  intestate,  in  his  life-time,  and  by 
an  instrument  in  writing,  whether  under  seal  or  not,  acknowledged  the 
receipt  thereof  as  his  full  share  of  the  estate,  the  property  so  received,  not 
having  been  charged  to  him,  and  the  transaction  being  untainted  with  fraud, 
must  be  held  to  be  in  full  payment  and  satisfaction  of  his  share  of  the  estate, 
by  express  agreement. 

2.  Same — not  within  the  statute.  The  provisions  of  sections  63  and  164, 
of  the  statute  of  wills,  bearing  upon  the  subject  of  advancements,  have  no 
application  to  a  case  of  this  character. 

3.  Release  op  expectancy — by  a  married  woman  or  minor — void.  But 
in  such  case,  if,  at  the  time  of  the  execution  of  the  release,  the  person  giv- 
ing it  was  a  feme  covert,  such  agreement  is  void,  or  if  a  minor  it  is  not 
binding  upon  him. 

4.  Same — equally,  void — if  executed  by  the  husband  for  his  wife.  Nor  will 
it  avail  anything  that  such  release  was  executed  by  a  married  woman, 
jointly  with  her  husband.  The  husband  has  no  authority  to  make  an 
agreement  of  that  character,  which  will  bind  his  wife. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

Messrs.  A.  N.  Kingsbury,   Coale  &  Johnson,  for  the 
appellants. 

Messrs.  Phillips  &  Truitt,  for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  for  partition,  assign- 
ment of  dower  and  distribution  of  personal  estate. 

The  bill  states,  that  in  the  month  of  October,  1867,  Joel 
Gunter  died,  seized  of  the  land  described  in  the  bill,  intestate, 
and  left  as  his  widow,  Ann  M.  Gunter,  being  the  second  wife 
of  deceased,  and  as  his  children  and  heirs  at  law,  by  his  first 
marriage,  the  complainants,  (except  two,  who  are  descendants 
of  a  deceased  child,)  and  two  of  the  defendants,  being  six  chil- 
dren in  number  by  the  first  marriage-,  and  that  he  left  also,  by 
said  widow,  Ann  M.  Gunter,  seven  children,  six  of  them  being 
minors,  who  wTere  made  defendants,  together  with  his  admin- 
istrator. The  bill  further  states  that  each  of  said  children,  by 
the  first  marriage,  received  of  the  said  deceased  $100  by  way 
of  advancement,  (except  Joel  Gunter,  Jr.,  who  received  $800,) 
and  gave  a  receipt  therefor. 

The  bill  further  states  that  the  administrator  refuses  to  allow 
any  of  the  complainants,  or  those  who  have  signed  receipts  as 
above  stated,  to  participate  in  the  distribution  of  the  personal 
estate  of  deceased,  except  his  wife,  Frances  Davenport,  and  that 
the  personal  estate,  after  paying  the  debts  and  the  widow's 
allowance,  will  amount  to  $2,000  dollars,  and  that  the  real 
estate  is  subject  to  the  dower  of  the  widow,  Ann  M.  Gunter, 
and  is  of  the  value  of  $4,000. 

The  bill  further  states,  that  all  the  children  of  Joel  Gunter, 
deceased,  are  each  entitled  to  the  one-thirteenth  part  of  said 
real  and  personal  estate,  subject  to  just  abatements  and  deduc- 
tions in  consequence  of  the  advancements  as  aforesaid,  except 
Joel  Gunter,  Jr.,  who  has  received  his  full  share ;  and  that  the 
two  grandchildren  are  each  entitled  to  the  one-twenty-sixth 
part,  subject  to  such  abatement,  in  consequence  of  advance- 
ment to  their  mother. 

The  bill  further  states,  that  complainants  are  each  willing, 
and  offer  to  bring  into  hotchpot,  the  respective  amounts  received 
by  them  by  way  of  advancement,  and  prays  for  partition  of  the 
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lands  according  to  the  interests  of  the  parties,  division  of  the 
personal  estate  after  payment  of  debts,  and  assignment  of  dower. 
Copies  of  the  receipts  recited  in  the  bill  are  annexed  to,  and 
made  part  of  the  bill,  and  are  as  follows : 

"  Received  of  Joel  Gunter,  Sen.,  my  father,  $800,  in  full  of 
my  share  of  my  father's  estate,  whether  he  shall  die  without 
will  or  otherwise. 

HIS 

"  October  14,  1859.  Joel  x  Gunter,  Jr." 

MARK. 

Attest :  H.  Rountree. 
"We  do  hereby  acknowledge  to  have  received  our  shares  in 
full,  being  in  lands  to  us  heretofore  deeded,  and  in  horses  given 
to  us  by  our  father,  Joel  Gunter,  of  our  father's  estate,  and  we 
hereby  release  all  claims  to  any  share,  part  or  portion  of  our 
father's  estate,  real  and  personal,  forever.  Given  under  our 
hands  and  seals  this  4th  day  of  September,  1847. 

Thomas  Gunter,  [l.  s.] 
William  E.  Gunter.  [l.  s.]" 
Attest:  H.  Rountree. 

"  Received  of  Joel  Gunter,  my  part  in  full,  in  cash  and  prop- 
erty, of  the  said  Gunter' s  estate,  this  December  the  25th,  1854. 

Fanny  Gutter." 
"  Received  of  Joel  Gunter  the  full  amount  of  our  portion, 
or  share,  of  the  estate  of  said  Gunter,  by  right  of  Minerva,  the 
daughter  of  said  Gunter,  said  payment  being  in  money  and 
property  to  our  full  satisfaction. 

Isaac  J.  Bishop, 

HER 

May  7th,  1849.  Margaret  M.  x  Bishop." 

MARK. 

"Received  of  Joel  Gunter,  our  part  in  full,  in  land  and  other 
property,  of  the  estate  of  said  Gunter. 

William  B.  Bishop,  [l.  s.] 

HER 

May  17th,  1848,  Joanna  x  Bishop,  [l.  s.]" 

MARK. 

The  said  Margaret  M.  Bishop  and  Joanna  Bishop  were  mar- 
ried daughters  of  Joel  Gunter,  Isaac  J.  and  William  B.  Bishop 
being  their  husbands. 
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The  answers  admit  the  receipts,  but  deny  that  the  amounts 
received  were  by  way  of  advancement,  and  aver  that  they  were 
received  in  full  satisfaction,  release  and  discharge,  of  the  inter- 
est of  the  parties  in  and  to  the  estate  of  the  deceased. 

There  is  no  dispute  here  about  facts,  and  the  only  question 
is,  as  to  the  legal  effect  of  the  foregoing  receipts — whether 
they  are  to  be  taken  as  advancements  in  full  of  the  shares  of 
the  children  giving  them,  in  their  father's  estate. 

That  the  parties  so  intended,  and  so  agreed,  is  manifest  from 
the  reading  of  the  receipts  themselves,  and  their  agreement 
should  have  full  effect,  unless  there  is  some  legal  objection  of 
sufficient  force  to  defeat  it. 

The  receipts  do  not  show  the  amounts  that  were  received, 
but  they  appear  to  have  been  $100  each,  in  money  or  prop- 
erty;  and,  as  the  same  amount  was  paid  to  each  one  of  the  six 
children  by  the  first  marriage,  it  would  seem  to  have  been  a 
family  arrangement,  by  which  those  children  were  paid  off, 
and  received  in  a  present  sum  the  value  of  their  portions  of 
their  father's  estate,  expected  in  the  course  of  law  to  fall  to 
them.  There  is  no  pretense  of  any  oppression,  or  advantage 
taken  of  the  children,  or  undue  influence,  and  so  many  differ- 
ent persons  acceding  to  the  arrangement,  and  in  addition,  the 
husbands  of  two  of  them  sanctioning  it,  would  tend  strongly 
to  preclude  any  such  idea. 

The  sum  of  $100  seems  small  and  inadequate  as  a  child's 
share  of  this  estate,  as  it  was,  at  the  time  of  the  father's  death, 
in  1867  ;  but  we  do  not  know  how  it  might  have  been  deemed 
at  the  time  of  the  making  of  the  payments,  as  there  is  no  evi- 
dence of  the  value  of  the  estate  at  any  time  previous  to  1867. 
When  these  sums  were  paid,  it  might  have  well  been  regarded 
that  such  a  present  sum  of  money,  paid  in  hand,  was  the  full 
equivalent  of  the  value  of  an  uncertain  portion  of  the  father's 
estate,  to  be  realized  in  a  distant  future.  Two  of  the  payments 
were  made  as  long  ago  as  1847;  $100  then  put  and  kept, 
with  its  increase,  at  ten  per  cent  interest, would  have  amounted, 
in  1867,  to  a  sum  at  least  fully  equal  to  a  child's  share  of  the 
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estate,  as  it  was  then  left ;  and  two  other  of  the  payments  were 
made  in  only  one  and  two  years  afterwards. 

If  any  one  of  these  payments  might  not  be  considered  to  be 
of  the  adequate  value  of  an  expectant  portion  of  the  estate,  it 
can  not  justly  be  said  to  have  been  grossly  inadequate. 

The  father  had  the  full  disposing  power  over  his  property, 
and  his  disposition  of  it  should  not  easily  be  interfered  with. 
As  to  the  elder  branch  of  his  children,  Avho  had  received  their 
maintenance  and  education,  and  gone  forth  and  set  up  for 
themselves,  he  disposed  of  his  estate  as  to  them,  by  making  a 
present  provision  for  them,  in  full  satisfaction  of  all  their  inter- 
est in  his  estate,  which  was  deemed  by  him  to  be  a  proper  one, 
and  which  they  accepted  as  satisfactory  to  themselves,  which 
left  the  residue  of  his  estate,  under  the  law,  to  go  to  the 
younger  branch  of  his  children  in  equal  parts.  Upon  this  he 
had  a  right  to  rely,  as  being  the  final  disposition  of  his  prop- 
erty, and  in  consequence  of  it  he  might  have  forborne  to  make 
a  will  by  which  he  could  have  secured  the  same  end. 

The  provisions  of  our  statute,  bearing  upon  the  subject  of 
advancement,  are  the  two  following  sections  in  the  statute  of 
wills  : 

"AVhere  any  of  the  children  of  .a  person  dying  intestate,  or 
their  issue,  shall  have  received  from  such  intestate,  in  his  or 
her  lifetime,  any  real  or  personal  estate  by  way  of  advance- 
ment, and  shall  desire  to  come  into  the  partition,  or  distribution 
of  such  estate,  with  the  other  parceners  or  distributees,  such 
advancement,  both  of  real  and  personal  estate,  shall  be  brought 
into  hotchpot  with  the  whole  estate,  real  and  personal  of  such 
intestate,  and  every  person  so  returning  such  advancement  as 
aforesaid,  shall  thereupon  be  entitled  to  his  or  her  just  propor- 
tion of  said  estate."     Gross'  Stat.  807,  §  63. 

"Where  any  heir  of  an  intestate  has  received  money,  goods, 
chattels,  or  real  estate  from  such  intestate,  if  the  amount  so 
received  shall  be  charged  to  such  heir  by  said  intestate,  the 
same  shall  be  taken  into  computation  in  making  distribution 
of  the  estate,  upon  being  brought  into  hotchpot  as  aforesaid : 
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Provided,  that  an  heir  who  has  received  from  the  intestate 
more  than  his  share,  shall  in  no  case  be  required  to  refund." 
lb.  824,  §  164. 

But  we  do  not  think  this  case  comes  within  the  pur- 
view of  either  of  said  sections.  The  sums  received  were 
not  charged  to  the  heirs  by  the  intestate,  nor  can  they  prop- 
erly be  said  to  have  been  received  by  way  of  advancement ;  they 
were  received  in  full  payment  and  satisfaction  of  their  shares 
and  portions  of  the  estate,  by  express  agreement.  Such  releases 
of  an  heir's  expectancy  have  been  upheld  as  valid  in  the  fol- 
lowing cases:  Quarks  v.  Quarks,  4  Mass.  680;  Kinney  v. 
Tucker,  8  ib.  143;  Fitch  v.  Fitch,  8  Pick.  479  ;  Nesmith  v.  Dins- 
more,  17  New  Hamp.  575;  Parsons  v.  Ely,  45  111.  232,  and  in 
2  Story's  Eq.  Ju.  §  1040  b. 

We  lay  no  stress  upon  the  different  wording  of  the  above 
copied  instruments  of  evidence.  One  only,  that  of  Thomas 
and  William  E.  Gunter,  is  a  formal  release  under  seal;  but  all 
of  them  contain  acknowledgments  of  the  receipt  of  the  full 
amount  of  the  shares  of  the  signers  in  their  father's  estate. 
They  are  evidence  of  an  agreement  to  take  whatever  was 
received,  in  full  of  their  shares  of  the  estate;  and,  as  in  equity, 
what  is  agreed  to  be  done  is  considered  as  done,  no  claim 
should  be  allowed  in  a  court  of  equity,  to  be  asserted  to  the 
property  of  this  estate,  in  opposition  to  such  agreements. 

The  bill  alleges  that  Margaret  M.  Bishop  was  under  age  at 
the  time  of  the  giving  of  her  receipt,  but  the  answers  do  not 
admit  it,  and  there  being  no  proof  upon  the  point,  she  must  be 
taken  to  have  been  of  full  age. 

Joanna  Bishop  is  proved  to  have  been  under  age  at  the  time 
of  the  giving  of  her  receipt,  and  her  receipt  and  agreement  are 
not  binding  upon  her.  And  she,  as  well  as  Margaret  M. 
Bishop,  were  married  women  at  the  time  of  the  giving  of  their 
receipts,  and  for  that  reason  their  releases  and  agreements  are 
void. 

But  it  is  contended  that  their  husbands  had  the  right,  them- 
selves, to  receive  the  amounts  specified  in  the  receipts,  and  sign 
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the  receipts ;  that  they  did  so,  and  that  thereby  they  barred  all 
claim  of  their  wives  to  any  share  of  their  father's  estate.  But 
admitting  that  the  husbands,  by  virtue  of  their  marital  rights, 
were  entitled  to  receive,  and  to  hold  whatever  money  or  prop- 
erty was  paid  to  their  wives,  it  does  not  follow  that  it  was 
competent  for  them  to  make  an  agreement,  binding  upon  their 
wives,  that  the  money  or  property,  so  received,  should  be  taken 
in  full  satisfaction  of  the  wives'  shares  in  their  father's  estate. 
We  do  not  think  the  husbands,  by  virtue  of  their  marital  rights, 
had  authority  to  make  a  valid  agreement  of  that  kind.  The 
wife's  expectancy  from  her  father's  estate,  not  being  capable, 
then,  of  being  reduced  into  possession,  the  husband  could  not 
make  a  valid  relinquishment  of  it. 

There  was  error  in  dismissing  the  bill,  as  to  Joanna  Bishop 
and  her  husband,  and  as  to  John  E.  Bishop  and  Mary  J.Turner, 
the  two  latter  being  the  children  and  heirs  of  Margaret  M. 
Bishop,  deceased,  and  the  decree  of  the  court  below  is  reversed 
as  to  them,  and  otherwise  affirmed  ;  and  the  cause  is  remanded 
as  to  Joanna  Bishop  and  William  B.  Bishop  her  husband,  and 
John  E.  Bishop  and  Mary  J.  Turner,  for  further  proceedings 
consistent  herewith.  Decree  reversed  in  part. 


Hezekiaii  W.  Flinn  et  al. 

v. 

William  C  Owen  et  al. 

1.  Ciiancehy — pleading  in — proof  must  conform  to  the  allegations  in  tJie 
bill.  A  complainant  in  chancery  must  recover,  if  at  all,  upon  the  case  made 
by  his  bill.    The  allegata  and  probata  must  correspond. 

2.  A  bill  in  chancery  filed  by  apart  of  the  heirs  at  law  of  A.  B.,  deceased, 
to  set  aside  the  probate  of  his  will,  and  cancel  the  instrument  admitted  to 
probate,  contained  the  following  allegation  :  "  That  the  said  paper  so  pur- 
porting to  be  the  last  will  and  testament  of  the  said  A.  B.,  Avas  not  exe- 
cuted and  attested  as  by  the  statute  in  sUch  case  made  and  provided  is  and 
was  required,  and  is  therefore  inoperative  and  void;  that  the  same  was  not 
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signed  by  the  said  A.  B.,  or  in  his  presence  b}^  some  one  under  his  direction,  in 
the  presence  of  the  two  persons,  together,  whose  names  are  attached  to  the 
said  paper,  or  instrument,  as  pretended  attesting  witnesses;  nor  did  he,  the 
said  A.  B.,  acknowledge  the  said  paper  or  instrument  to  be  his  last  will  and 
testament,  in  the  presence  of  the  two  persons  together,  whose  names  are 
thereto  attached  as  pretended  attesting  witnesses;  that  the  said  two  per- 
sons whose  names  are  so  attached  to  the  said  paper  did  not  sign  and  attest 
the  same  at  the  request  of  the  said  A.  B.,  in  his  presence  and  in  the 
presence  of  each  other:"  Held,  the  only  reasonable  construction  of  such 
allegation  is,  that  the  so  called  will  was  illegally  executed  because  the 
subscribing  witnesses  did  not  attest  it  together,  or  in  the  presence  of  each 
other,  and  that  evidence  offered  under  it,  to  show  that  the  witnesses  did  not 
sign  it  in  the  presence  of  the  testator,  was  improperly  admitted.  The 
defendants  had  a  right  to  complain  that  they  were  taken  by  surprise  by  such 
testimony. 

3.  Attestation  op  will — requirements  of  the  statute.  The  statute  does 
not  require  that  the  attesting  witnesses  to  a  will  should  be  in  the  presence* 
of  each  other  when  they  sign  it. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Messrs.  Morrison  &  Epler,  Mr.  J.  T.  Springer  and 
Messrs.  McClure  &  Stryker,  for  the  appellants. 

Mr.  Henry  E.  Dummer,  Messrs.  Brown  &  Epler  and 
Messrs.  Ketcham  &  Atkins,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery,  filed  by  a  part  of  the  heirs  of 
Zadock  W.  Flinn,  deceased,  to  set  aside  the  probate  of  his  will, 
and  cancel  the  instrument  admitted  to  probate.  An  issue  was 
made  up  and  submitted  to  a  jury,  who  found  the  instrument 
in  controversy  not  to  be  his  will.  The  court  rendered  a  decree 
upon  this  finding,  and  the  defendants  appealed. 

The  case  has  been  argued  fully  upon  the  evidence,  but  Ave 
forbear  the  expression  of  an  opinion  upon  that,  as  there  must 
be  another  trial,  and  new  testimony  may  be  offered. 

The  ground  of  reversal  is  this :  The  actual  issue  tried  before 
the  jury,  and  on  which  the  case  entirely  turned,  was,  whether 
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both  the  subscribing  witnesses,  one  of  whom  was  dead,  had 
signed  the  will  in  the  presence  of  the  testator.  It  was  not 
denied  on  the  trial  that  Zadock  Flinn  himself  signed  the  instru- 
ment as  a  will,  or  that  he  was  of  sound  mind.  Neither  was  it 
denied  that  the  living  witness  signed  in  his  presence,  and  at 
his  request;  but  it  was  contended  by  appellees  that  the  wife  of 
Flinn  subsequently  procured  the  attestation  of  the  other  sub- 
scribing witness  in  the  absence  of  Flinn,  and  without  his 
knowledge,  and  that  he  never  knew  that  the  will  had  been 
perfected.  It  was  to  this  question  that  the  evidence  was  directed 
and  on  which  the  case  was  submitted  to  the  jury  by  the  instruc- 
tions, and  this  of  course  was  the  issue  they  really  found. 

But  this  issue  was  not  made  in  the  pleadings,  and  the  coun- 
sel of  appellants  have  a  right  to  complain,  as  they  do,  that  they 
were  taken  by  surprise  by  this  testimony.  The  allegata  and 
probata  must  correspond. 

The  allegations  in  the  bill  are,  that  the  wife  exerted  improper 
influences  over  Flinn  ;  that  after  procuring  the  execution  of 
the  will,  she  obtained  possession  of  it;  that  he  desired  to  destroy 
it,  which  she  promised  to  do,  and  subsequently  told  him  she 
had  destroyed  it,  upon  which  assurance  he  relied.  In  support 
of  these  allegations  no  material  evidence  was  offered. 

But  the  bill  contains  another  allegation,  that  the  will  was 
not  executed  and  attested  as  required  by  the  statute,  which  alle- 
gation is  in  terms,  "  that  the  said  paper  so  purporting  to  be  the 
last  will  and  testament  of  the  said  Zadock  W.  Flinn,  was  not 
executed  and  attested,  as  by  the  statute  in  such  case  made  and 
provided  is  and  was  required,  and  is  therefore  inoperative  and 
void ;  that  the  same  was  not  signed  by  the  said  Zadock  W. 
Flinn,  or  in  his  presence  by  some  one  under  his  direction,  in  the 
presence  of  the  two  persons,  together,  whose  names  are  attached 
to  the  said  paper,  or  instrument,  as  pretended  attesting  wit- 
nesses, nor  did  he,  the  said  Zadock  W.  Flinn,  acknowledge 
the  said  paper  or  instrument  to  be  his  last  will  and  testament 
in  the  presence   of  the  two  persons  together,  whose  names  are 

thereto  attached  as  pretended  attesting  witnesses ;  that  the  said 
8— 58th  III. 
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two  persons  whose  names  are  so  attached  to  the  said  paper, 
did  not  sign  and  attest  the  same  at  the  request  of  the  said 
Zadock  W.  Flinn,  in  his  presence  and  in  the  presence  of  each 
other." 

The  only  reasonable  construction  of  this  allegation  is,  that 
the  so  called  will  was  illegally  executed,  because  the  subscrib- 
ing witnesses  did  not  attest  it  together,  or  in  the  presence  of 
each  other.  This  allegation  seems  to  have  been  made  in  the 
bill  under  the  mistaken  idea  that  the  statute  requires  the  wit- 
nesses to  be  in  the  presence  of  each  other  when  they  sign.  This 
is  not  necessary.  There  were  therefore,  no  facts  averred  in 
the  bill  to  which  the  evidence  that  controlled  the  case  properly 
applied.  The  allegation  was,  in  substance,  that  the  witnesses 
did  not  sign  in  the  presence  of  each  other,  and  the  evidence 
offered  was  to  show  they  did  not  sign  in  the  presence  of  the 
testator. 

The  decree  must  be  reversed  and  the  cause  remanded,  with 
leave  to  amend  bill  at  costs  of  complainants. 

Decree  reversed. 


John  W.  Priest  et  al. 

v. 

Ruth  Wheelock. 

1.  Judgment — lien.  After  the  lapse  of  seven  years  from  the  last  day 
of  the  term  of  the  court  in  which  a  judgment  was  rendered,  a  bona  fide 
purchaser  of  real  estate  from  the  debtor  takes  it  free  from  the  lien  of  the 
judgment. 

2.  Mortgage — -judgment  lien  of  the  debt.  But  where  a  mortgage  is  given 
to  secure" payment  of  a  debt,  the  lien  of  the  mortgage  continues  notwith- 
standing the  debt  has  been  reduced,  to  a  judgment,  and  it,  by  lapse  of  time, 
ceased  to  be  a  lien.  The  merger  of  the  note  in  the  judgment  does  not 
extinguish  the  debt,  and  the  mortgage  continues  a  lien  until  it  is  satisfied 
or  the  judgment  is  barred  by  the  statute  of  limitations.  The  plaintiff  in 
the  judgment  could  bring  debtor  scire  facias,  or  issue  execution  on  the 
judgment,  if  one  was  issued  within  a  year  and  a  day,  at  any  time  within 
twenty  years.* 

*See  Act  22  March,  1872,  Sess.  Laws,  p.  50G,  sec.  (>. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county ; 
Anthony  L.  Knapp,  Esq.,  acting  as  Judge,  by  consent  of 
parties. 

Messrs.  Stuart  &  Brown,  for  the  appellant. 

Messrs.  Broadwell  &  Springer,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  to  foreclose  a  mortgage,  executed  by  Henry 
Carrigan  and  wife  to  Solomon  B.  Wheelock,  on  a  lot  of 
ground  in  Springfield,  to  secure  a  note  for  $1,000,  with  ten  per 
cent  interest,  bearing  date  the  2d  of  May,  1857,  and  due  in 
twelve  months.  Wheelock  having  died,  the  bill  to  foreclose 
was  brought  by  appellee  against  the  executrix  of  the  estate  of 
Carrigan,  who  had  also  died  before  that  time,  and  John  W. 
Priest,  who  had  purchased  the  mortgaged  premises  under  a 
trust  deed  executed  by  Carrigan  in  his  life-time.  It  appears 
that  the  executors  of  Wheelock,  after  his  death,  brought  suit 
on  the  note  and  recovered  judgment  against  the  mortgagor  at 
the  April  term,  1859,  of  the  Sangamon  circuit  court,  and  that 
as  many  as  three  executions  were  issued  thereon  ;  that 
Priest,  in  addition  to  the  purchase  made  by  him  of  the 
trustee  at  the  sale  for  the  payment  of  Carrigan 's  debt,  to 
secure  which  the  premises  had  been  conveyed  after  the  execu- 
tion of  the  mortgage  to  Wheelock,  also  purchased  and  received 
a  deed  of  conveyance  from  Carrigan's  executrix  ;  that  seven 
years  and  more  had  expired  after  the  last  day  of  the  term  of 
the  court  in  which  the  judgment  was  rendered,  before  the  bill 
was  filed. 

It  is  insisted  that  the  suit  to  foreclose  is  barred  by  the  lapse 
of  seven  years  after  the  last  day  of  the  term  of  the  court  in 
which  the  judgment  on  the  mortgage  debt  was  rendered, 
before  the  bill  was  filed,  as  Priest  claims  to  be  a  bona  fide 
purchaser.  If  it  were  not  for  the  mortgage,  the  proposition 
would,  no  doubt,  be  true,  as  the  lien  of  a  judgment  on  the 
debtor's  lands  and   real  estate,  as  to  creditors  and  bona  fide 
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purchasers,  undoubtedly  ceases  at  the  end  of  seven  years  ;  and 
a  person  purchasing  property  in  good  faith,  not  incumbered  by 
any  lien,  must  and  will  be  protected  in  his  purchase.  There 
is  no  doubt  that  Priest  acquired  this  property  free  from  the 
lien  of  the  judgment  when  the  seven  years  expired;  but  the 
question  arises,  whether  the  property  was  not  bound  by  the  lien 
of  the  mortgage? 

That  instrument  was  given  to  secure  the  debt,  and  it  was 
immaterial  what  form  it  assumed,  whether  an  account,  note,  or 
judgment.  The  substance,  and  not  the  mere  form, is  regarded 
in  equity,  and  hence  the  pledge  was  to  secure  payment  of  the 
money,  and  not  the  mere  extinguishment  of  the  note  by 
the  debt  assuming  another  form.  Because  the  judgment 
extinguished  the  note,  it  does  not  follow  that  the  mortgage 
was  discharged,  or  the  lien  it  created  on  the  premises  was 
extinguished.  The  lien  of  the  mortgage  on  the  lot  still  con- 
tinued, to  secure  the  payment  of  the  debt  then  evidenced 
by  the  judgment.  The  sum  recovered  was  the  same  debt 
for  which  the  security  was  created  by  the  mortgage,  and  it 
remained  in  force  and  bound  the  lot  for  the  payment  of  the 
judgment  precisely  as  it  did  for  the  payment  of  the  note. 
Until  the  satisfaction  of  the  judgment,  by  payment,  release,  or 
otherwise,  or  by  its  becoming  barred  by  the  statute  of  limita- 
tions or  some  superior  lien,  the  mortgage  bound  the  property, 
and  could  be  enforced. 

It  is  not  by  force  of  the  lien  of  the  judgment  that  this 
foreclosure  is  sought,  but  by  the  operation  of  the  mortgage, 
and  a  foreclosure  under  it  was  not  barred  by  reason  of  the 
statute  of  limitations  having,  as  it  is  urged,  barred  the  judg- 
ment. Plaintiffs  in  the  judgment  could  bring  an  action  of 
debt  and  recover  on  it,  or  revive  it  by  scire  facias,  at  any  time 
Avithin  twenty  years  from  its  date.  It  is  thus  seen  that  there  is 
no  pretense  that  this  bill  is  barred  because  the  judgment  was 
barred,  as  it  still  remained  in  full  force  as  between  the  parties 
to  it.  Not  only  so,  but  it  Avas  held  in  the  case  of  Stribling  v. 
Prettyman,  57  111.  371  that  the  plaintiff  might  sue  out  execution 
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on  the  judgment  and  sell  any  property  of  the  defendant,  sub- 
ject to  sale  and  upon  which  there  was  no  subsequent  lien,  even 
after  the  expiration  of  seven  years. 

The  note  was,  no  doubt,  merged  in  the  judgment,  and  then 
the  mortgage  became  a  security  for  the  judgment,  and  might 
be  foreclosed  at  any  time  before  the  judgment  became  barred  by 
the  limitation  of  time.  We  have  seen  that  the  judgment  was 
not  so  barred,  but  that  execution  could  be  issued  for  its 
collection  at  any  time  within  twenty  years  from  its  date,  and 
twenty  years  not  having  expired  when  this  bill  was  filed,  it 
follows  that  the  bill  was  properly  brought,  and  the  decree  of 
foreclosure  rightfully  rendered.  The  fact  that  the  judgment 
ceased  to  be  a  lien  as  to  creditors  and  purchasers,  in  nowise 
prevented  a  foreclosure,  as  it  was  the  lien  of  the  mortgage  that 
bound  the  property,  and  Priest  purchased  subject  to  that  lien. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


The  Germania  Fire  Insurance  Company 

V. 
LORENZ  LlEBERMAN. 

1.  Variance — allegations  and  proofs— date  a  matter  of  essential  description. 
In  an  action  of  assumpsit  on  a  policy  of  insurance,  the  declaration  described 
the  policy  as  made  Aug.  30th,  1869,  but  the  instrument  offered  in  evidence 
bore  date,  Aug.  3rd,  1869 :  Held,  the  variance  as  to  the  date  was  fatal  to 
the  admission  of  the  policy  in  evidence.  The  action  being  upon  a  written 
contract,  the  date  was  a  matter  of  essential  description,  requiring  precise 
proof. 

2.  Pleading  at  law — of  the  declaration  on  a  policy  of  insurance — what 
must  set  forth.  Where  the  declaration  on  a  policy  of  insurance  failed  to  set 
out  the  terms  and  conditions  of  the  policy  :  Held,  the  policy  was  inad- 
missible as  evidence  under  it. 

Appeal  from   the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 
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Mr.  David  Gillespie,  for  the  appellant. 
Messrs.  Dale  &  Burnett,  for  the  appellee. 

Mr.   Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  on  a  policy  of  insurance, 
and  the  first  question  presented  is,  as  to  a  variance  between 
the  policy  described  in  the  declaration  and  the  one  given  in 
evidence,  against  the  objection  of  the  defendant. 

The  first  and  second  counts  of  the  declaration,  described  the 
policy  as  made  on  the  30th  day  of  August,  1869.  In  these 
counts,  the  terms  and  conditions  of  the  policy  are  set  forth 
in  full. 

The  third  count  avers  the  policy  was  dated  on  the  3d 
day  of  August,  1869,  but  it  fails  to  set  out  the  conditions. 

The  policy  produced  in  evidence  bears  date,  August  3d, 
1869. 

On  the  authority  of  the  case  of  Walker  v.  Welch  et  al.  13 
111.  674,  where  it  was  held  that  an  averment  that  a  note 
was  made  on  a  particular  day,  is  equivalent  to  an  allegation 
that  it  bore  date  on  that  day,  referring  to  Giles  v.  Browne, 
6  Maule  &  Selw.  73,  as  a  case  precisely  in  point,  there  was  a 
clear   variance. 

It  was  held  in  Spangler  v.  Pugh,  21  111.  85,  that  a  difference 
of  half  a  cent  between  the  note  declared  on  and  the  one 
offered  in  evidence,  was  a  fatal  variance.  The  court  say,  mat- 
ters of  substance  may  be  substantially  proved,  but  matters 
of  essential  description,  such  as  names,  sums,  magnitudes, 
dates,  durations  and  terms,  must  be  precisely  proved.  So  in 
Streeterv.Streeter,  43  111.  155,  it  was  held,  that  a  variance 
between  the  description  of  a  note  in  a  special  count,  and  the  note 
in  evidence,  as  to  date,  is  fatal.  This  doctrine  pervades  the 
whole  system  of  pleading  applicable  to  written  contracts.  The 
date  is  a  matter  of  essential  description.  In  ordinary  personal 
actions,  time  is  not  material ;  therefore,  a  time  different 
from  that  alleged  in  the  declaration,  may  be  proved,  for  it 
is  not  matter  of  essential  description  of  the  cause  of  action. 
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The  policy  was  inadmissible  under  the  first  and  second 
counts.  It  was  not  admissible  under  the  third  count,  for  the 
reason,  that  count  did  not  contain  the  terms  and  conditions 
set  out  in  the  policy. 

For  these  reasons  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Judgment  reversed* 

Mr.  Justice  McAllistee,  dissenting :  I  can  not  concur  in 
the  opinion  of  the  majority  of  the  court,  so  far  as  the  first 
count  is  concerned.  The  words  of  that  count,  upon  which 
the  variance  must  be  predicated,  are  :  "  For  that,  whereas 
heretofore,  to  wit,  on  the  30th  day  of  August,  A.  D.  1869,  at 
the  city  of  New  York,  to  wit,  at  said  county,  the  said  defend- 
ants, upon  application,  &c,  made  a  certain  policy  of  insurance, 
&c." 

The  date  alleged  is  merely  formal,  and  not  descriptive  of 
the  instrument.  In  such  case  the  rule  is,  "that  if  the  date 
alleged  be  merely  formal,  and  if  it  be  prefaced  by  a  videlicet, 
and  therefore  be  not  descriptive,  it  may  be  proved  to  have 
been  made  on  another  day,  and  the  variance  will  not  be 
fatal."  1  Stark.  Ev.  487;  Stephen  on  PL  293;  1  Chit.  PI. 
257-8. 

In  Coxon  v.  Lyon,  2  Camp.  307,  the  declaration  stated  "that 
defendant,  on  the  3d  day  of  February,  1810,  according  to  the 
usage  and  custom  of  merchants,  made  his  certain  bill  of 
exchange,"  &g.  The  bill  being  produced,  appeared  to  be  dated 
the  6th  Feb.,  1810.     This  was  held  no  variance. 

I  do  not  consider  the  case  of  Walker  v.  Welch,  13  111.  674,  as 
having  any  direct  application. 

Mr.  Justice  Sheldon  :  I  concur  in  the  dissenting  opinion 
of  Mr.  Justice  McAllistee. 
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Toledo,  Peoeia  &  Waesaw  Kailway  Company 

v. 

Ransom  Inge  a  ham. 

1.  Negligence,  in  railroads — killing  stock.  When,  by  the  use  of  ordinary 
care  and  diligence  on  the  part  of  the  servants  of  a  railroad  company,  ani- 
mals straying  on  its  track  can  be  saved  from  injury,  it  is  their  duty  to  exercise 
that  degree  of  care ;  and  a  failure  to  do  so  will  render  the  company  liable 
for  any  damage  thereby  sustained. 

2.  Instructions — should  be  based  on  the  evidence.  Where  an  instruction 
has  no  application  to  the  facts  of  the  case,  it  is  proper  to  refuse  it. 

3.  Same— error  in  refusing  or  giving — ichether  will  reverse.  A  new  trial 
will  not  be  awarded  on  the  ground  that  the  court  erred  in  giving  and  refus- 
ing certain  instructions,  where  it  appears  that  no  substantial  error  was 
thereby  committed,  and  that  those  given  stated  the  law  applicable  to  the 
case  with  sufficient  accuracy. 

Appeal  from  the  Circuit  Court  of  Hancock  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Messrs.  Maesh  &  Maesh,  for  the  appellant. 

Messrs.  Maniee,  Peteeson  &  Millee,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  originally  commenced  before  a  justice  of 
the  peace,  by  the  appellee,  to  recover  for  the  price  and  value 
of  a  cow,  alleged  to  have  been  killed  by  the  engine  and  cars  of 
the  appellant.  A  trial  was  had  before  the  justice,  which 
resulted  in  a  judgment  for  the  appellee.  The  appellant  removed 
the  cause  to  the  circuit  court,  where  a  trial  was  again  had 
and  resulted  as  before,  in  a  verdict  for  the  appellee.  The  appel- 
lant now  brings  the  cause  to  this  court  on  appeal,  and  seeks  a 
reversal  of  the  judgment,  on  the  ground  that  the  evidence 
does  not  sustain  the  finding  of  the  jury.  The  errors  assigned 
also  question  the  correctness  of  the  rulings  of  the  court  in 
giving  and  refusing  instructions. 

The  appellant's  track  was  not  fenced  at  the  point  where  the 
cow  was  killed.     It  does  not  appear  that  it  was  the  duty  of  the 
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appellant  to  erect  a  fence  at  that  place,  and  no  evidence  is 
offered  on  that  subject.  It  was  sought  to  recover  solely  on  the 
ground  of  negligence  on  the  part  of  the  company  and  its 
servants. 

The  cow  was  killed  on  the  track,  in  the  night  time,  near  the 
depot.  The  evidence  shows  that  the  track  at  that  point  was 
perfectly  straight  for  the  distance  of  half  a  mile  either  way. 
It  is  supposed  that  a  train  approaching  or  just  leaving  a  depot 
would  run  slower  than  the  ordinary  running  speed.  The  evi- 
dence is  to  the  effect  that  a  cow  on  the  track,  even  in  the 
night,  could  be  distinctly  seen,  by  the  aid  of  the  head  light,  if 
the  engineer  was  on  the  lookout,  in  time  to  stop  the  train 
before  reaching  it.  One  witness  places  the  distance  at  which 
the  cow  could  be  seen  by  the  aid  of  a  good  head  light,  at  eighty 
rods.  If  the  cow  could  have  been  seen  in  time  to  stop  the 
train  and  the  engine,  it  was  culpable  negligence  in  the  servants 
of  the  company  not  to  do  so,  for  which  the  company  must  be 
held  responsible.  Illinois  Central  R.  R.  Co.  v.  Wren,  43  111. 
77.  The  evidence  offered  by  the  appellee  tended  to  and 
did  prove  facts  from  which  the  jury  might  properly  infer 
that  the  servants  of  the  company  recklessly  and  wilfully 
destroyed  the  property  of  the  appellee.  That  evidence  was 
wholly  uncontradicted,  and  the  jury  had  a  right  to  rely  on  it. 
The  appellant  offered  no  explanation  whatever,  of  its  conduct 
in  the  destruction  of  the  property  of  the  appellee.  It  would 
have  availed  the  counsel  a  much  better  purpose  to  have  explained 
the  prima  facie  case  made  by  appellee  by  other  evidence,  than 
to  call  upon  the  court  to  "  rebuke "  the  jury.  If  the  evidence 
produced  by  the  appellee,  and  on  which  alone  the  jury  had  to 
pass,  was  not  the  truth,  the  appellant  had  it  in  its  power  to 
disprove  it.  The  evidence  tended  to  prove,  and  if  the  evidence  is 
to  be  relied  on,  and  we  do  not  see  how  the  jury  could  do  other- 
wise than  to  believe  it,  did  prove,  that  the  engineer  could  have 
seen  the  cow  in  time  to  stop  his  train  and  avoid  the  accident. 
If  this  was  not  true,  the  appellant  could  have  called  the 
engineer  himself  and  explained  the  manner  of  the  accident 
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consistently  with  careful  conduct  on  his  part.  This  it 
neglected  or  refused  to  do,  and  we  think  the  jury,  in  the 
absence  of  any  explanatory  evidence,  were  justified  in  relying 
on  the  evidence  produced  before  them. 

We  perceive  no  substantial  error  in  the  instructions ;  certainly 
none  for  which  the  judgment  ought  to  be  reversed.  One  of 
the  instructions  asked  by  the  appellant  and  refused  by  the 
court,  has  no  application  whatever  to  the  facts  of  this  case,  and 
was  therefore  properly  refused.  The  instructions,  taken 
together,  state  the  law  applicable  to  this  case  with  sufficient 
accuracy.     Illinois  Central  Railroad  v.  Baker,  47  111.  295. 

We  perceive  no  reason  for  disturbing  the  finding  of  the  jury, 
and  the  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Henry  B.  Drake 

V. 

Thomas   B.  Perry. 

Assignee — res  adjudicata.  A  promissory  note  was  endorsed  in  blank, 
before  maturity.  The  holder  placed  it  in  the  hands  of  a  justice  of  the 
peace  for  collection,  and  suit  was  brought  against  the  maker  in  the  name  of 
the  payee  for  the  use  of  the  holder.  The  maker  pleaded  fraud  and  circum- 
vention in  obtaining  the  note,  and  want  of  consideration,  and  judgment 
was  given  in  his  favor,  from  which  no  appeal  was  taken.  Subsequently 
the  holder  withdrew  the  note  from  the  justice,  filled  up  the  blank  endorse- 
ment, and  then  sued  in  his  own  name,  as  assignee:  Held,  the  judgment  in 
the  first  action  was  a  bar  to  the  second  suit. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county  ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

Mr.  William  B.  Jones,  for  the  plaintiff  in  error, 

Mr.  J.  T.  Hoblit,  for  the  defendant  in  error. 
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Per  Curiam  :  Drake  gave  his  note  to  Kellogg  and  Squares 
for  $50,  due  some  time  afterdate,  which,  before  maturity,  some 
one  representing  himself  to  be  their  agent,  assigned,  without 
recourse,  to  Perry.  When  the  note  matured  Perry  sent  it  to 
Justice  Alsop  for  collection,  who  instituted  a  suit  thereon  in 
the  name  of  the  payee,  for  the  use  of  Perry.  Perry  did  not 
attend  the  trial,  but  Drake  did,  and  pleaded  ore  terms,  fraud  and 
circumvention  in  obtaining  the  note,  and  want  of  consideration. 
The  justice  gave  judgment  for  Drake. 

Some  time  after  the  rendition  of  the  judgment,  Perry  with- 
drew the  note  from  thejustice,and  wrote  over  the  words  "Kellogg 
and  Squares,"  a  formal  assignment  to  himself,  and  then  put  the 
note  in  the  hands  of  Justice  Benner,  for  collection.  In  this 
trial  judgment  was  rendered  against  Drake,  for  the  amount  of 
the  note.  It  does  not  appear  that  Drake  made  an  appearance 
to  this  suit.  He  took  an  appeal  from  this  judgment  to  the 
circuit  court,  and  there  pleaded  the  trial  and  judgment  before 
Alsop,  in  bar  of  this  second  suit,  and  the  only  question  is, 
could  that  judgment  be  pleaded  in  bar  ? 

It  is  agreed  that  judgment  stands  in  full  force,  unreversed 
and  not  appealed. 

It  may  have  been  error  in  Alsop  to  sue  the  note  in  the 
names  of  the  payees,  but  the  objection  could  only  be  taken 
advantage  of  by  the  defendant.  He  chose  not  to  do  so,  but  put 
his  defense  on  the  merits.  Perry,  when  informed  of  the 
result  of  the  suit,  should  have  taken  an  appeal,  and  thus  con- 
tested the  matter.  Not  having  done  so,  we  must  hold,  on  the 
authority  of  Smith  v.  Moore,  3  Scam.  462,  that  this  judgment 
was  a  bar  to  the  second  suit. 

The  circuit  court  having  entertained  different  views,  the 
judgment  of  that  court  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 
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Joseph  Seliomak 
v. 
John  Laubheimer  et  al. 

1.  Statutory  redemption — by  junior  mortgagee,  from  sale  on  foreclosure 
of  prior  mortgage.  A  mortgagee  seeking  to  redeem,  under  the  statute,  from 
a  sale  under  a  decree  of  foreclosure  of  an  elder  mortgage  than  his  own,  does 
so  by  paying  the  amount  bid  at  the  sale,  with  interest. 

2.  Where  a  senior  mortgagee  obtained  a  decree  foreclosing  his  mortgage, 
and,  at  a  sale  thereunder,  bought  in  the  mortgaged  premises  at  a  sum 
less  than  was  secured  by  the  mortgage,  received  his  certificate  of  purchase 
and  then  procured  ah  award  for  a  special  execution  to  make  the  residue  of 
his  debt:  Held,  by  these  acts,  the  lien  of  the  mortgage  was  extinguished, 
and  a  junior  mortgagee  redeeming  under  the  statute,  from  such  sale,  took 
the  land  free  from  any  lien  of  the  first  mortgage. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  John  A.  McClernand,  Judge,  presiding. 

Messrs.  Stuart,  Edwards  &  Brqwn,  and  Messrs.  Pres- 
cott  &  Scholes,  for  the  plaintiff  in  error. 

Messrs.  Herndon  &  Orendorff,  for  the  defendants  in 
error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  facts  of  this  case  are  as  follows :  Defendants  in  error,  on 
the  same  day,  executed  two  mortgages,  on  the  same  real  estate 
—one  to  plaintiff  in  error,  and  the  other  to  one  Saltgenstein. 
The  former  was  recorded  one  day  before  the  latter.  In  1869, 
a  bill  was  filed  to  foreclose  the  first  mortgage,  and  the  mort- 
gagors and  Saltgenstein  were  made  parties.  A  decree  was 
rendered,  giving  to  plaintiff  in  error  a  first  lien  on  the  prop- 
erty, to  secure  the  payment  of  $2,445.05,  and  to  Saltgenstein  the 
second  lien,  and  finding  as  due  to  him,  the  sum  of  $1,111.35. 

On  the  19th  of  January,  1870,  the  master  offered  the  prem- 
ises for  sale,  and  plaintiff  in  error  was  the  purchaser  for 
$1,500,  and  received  the  usual  certificate  of  purchase. 

This  sale  was  reported  to,  and  approved  by  the  court. 
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Afterwards,  upon  application,  a  special  execution  was 
awarded  to  plaintiff  in  error,  to  enable  him  to  collect  the  bal- 
ance of  the  decree. 

Before  the  expiration  of  the  year,  Saltgenstein  redeemed 
from  the  sale. 

After  all  these  transactions,  plaintiff  in  error  filed  his  peti- 
tion in  the  Sangamon  circuit  court,  asking  the  court  to  ascer- 
tain the  amount  due  to  him,  order  a  re-sale  of  the  property ; 
and  declare  his  mortgage  lien  as  still  subsisting. 

What  was  the  effect  of  the  redemption?  The  second  mort- 
gagee, who  redeemed  from  the  sale,  was  the  grantee  of  the 
mortgagors.  By  the  express  provision  of  the  statute,  he  had 
the  right  to  redeem  the  lands,  by  the  payment  of  the  amount 
bid  by  the  plaintiff  in  error.  If  he  had  filed  a  bill  in  chan- 
cery to  redeem,  he  would  then  be  compelled  to  do  equity,  by 
the  payment  of  the  prior  mortgage  debt,  before  he  could 
obtain  any  relief.  But  this  redemption  was  a  statutory  right. 
Upon  the  payment  of  the  amount  bid,  with  interest,  the  origi- 
nal certificate  of  purchase  was  null  and  void.  The  equity  of 
redemption  established  by  the  courts,  is  entirely  different 
from  the  statutory  right.  The  one  is  governed  by  the  prin- 
ciples of  equity  jurisprudence ;  the  other  is  controlled,  in  its 
operation  and  effect,  entirely  by  the  statute.  In  the  enforce- 
ment of  the  one  right,  the  party  must  pay  all  that  is  equit-. 
ably  due ;  in  the  other,  he  need  only  comply  with  the  statute. 

What  benefit  results  to  the  second  mortgagee,  from  his 
redemption?  It  was  insisted  in  the  argument,  that  it  was 
equivalent  to  a  redemption  by  the  mortgagor,  and  merely 
restored  the  parties  to  their  position  before  the  sale.  Then 
the  right  of  a  grantee  to  redeem  is  the  merest  delusion.  He 
only  accommodates  the  prior  mortgagee,  by  the  payment  of 
money,  but  derives  no  advantage  from  it.  His  act,  then,  was 
one  of  folly,  and  the  statute  but  a  trap  for  the  unwary.  It  is 
admitted  in  argument,  that  the  redemption,  under  the  statute, 
is  not  from  the  mortgage,  but  from  the  sale.    If  the  construction 
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claimed    be  correct,  then   the   right  exists,  but  without  any 
benefits  resulting:  from  its  exercise. 

CD 

We  can  not  so  construe  the  statute.  After  foreclosure  and 
sale,  the  mortgagor  or  his  grantees  have  the  absolute  right  to 
redeem,  within  twelve  months,  from  such  sale;  and  judgment 
creditors  have  the  right  of  redemption,  after  the  expiration  of 
twelve,  and  before  the  expiration  of  fifteen  months.  Each  has 
a  distinct  right.  The  assumption  that  the  redemption  by 
the  grantee  restores  the  land  to  the  grantor,  as  if  the  latter 
had  redeemed,  is  a  merger  of  the  one  right  into  the  other.  On 
the  contrary,  they  occupy  independent  positions.  As  against 
the  mortgagor,  the  party  redeeming  had  the  entire  interest  in 
the  land,  except  the  equity  of  redemption.  His  act  did  not 
divest  him  of  this  interest;  it  greatly  strengthened  it. 

Without  determining  the  legal  effect  of  the  mere  foreclosure, 
we  do  hold  that  the  decree,  followed  by  a  sale  of  the  prem- 
ises, the  purchase,  and  the  subsequent  acts  of  the  first  mort- 
gagee, extinguished  his  mortgage  lien.  The  case  of  Bradley  v. 
Snyder,  14  HI.  263,  does  not  sustain  the  contrary  position. 
In  that  case,  certain  grantees  of  the  mortgaged  premises,  who 
were  not  made  parties  to  the  bill  of  foreclosure,  filed  a  bill  to 
redeem  on  payment  of  the  amount  bid  at  the  sale.  They  were 
required  first  to  do  equity,  and  discharge  the  prior  mortgage 
debt.     They  were  not  exercising  a  strictly  statutory  right. 

Plaintiff  in  error  obtained  his  decree,  caused  a  sale, 
became  the  purchaser,  received  his  certificate  of  purchase,  and 
then  procured  an  award  for  a  special  execution  to  make  the 
residue  of  his  debt.  By  these  acts,  the  mortgage  lien  was 
extinguished.  The  intention  to  merge  the  lien,  is  clearly 
deducible  from  them.     People  v.  Bebee,  1  Barbour,  379. 

The  cases  of  Stoddard  v.  Forbes,  13  Iowa,  296,  and  Johnson 
v.  Harmon,  19  Iowa,  56,  cited  to  sustain  the  opposite  doctrine, 
are  not  pertinent. 

According  to  the  construction  of  the  statute  of  Iowa,  by  the 
courts  of  that  State,  the  equity  of  redemption  is  absolutely 
cut  off  by  a  sale    after  foreclosure.     Neither  the  mortgagor 
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nor  his  assignee  has  any  right  of  redemption,  after  a  sale  of 
the  mortgaged  premises.  In  the  case  of  Stoddard  v.  Forbes, 
supra,  the  mortgagee  accepted  the  redemption  money  after 
the  sale,  when  he  was  under  no  legal  obligation  to  do  so,  and 
receipted  in  full  redemption  of  the  lands  sold.  The  court 
decided,  properly,  that  the  effect  of  such  redemption  was  to 
restore  the  parties  to  the  position  which  they  occupied  before 
the  sale.  The  money  was  received,  and  the  redemption  assent- 
ed to  by  the  mortgagee. 

In  the  case  of  Johnson  v.  Harmon,  supra,  the  junior  incum- 
brancer, who  applied  to  redeem,  had  not  been  a  party  to  the 
foreclosure  proceedings.  The  court  merely  decided  that  he 
was  not  barred  of  his  right  to  redeem,  and  that  he  must  pay 
the  mortgage  debt,  instead  of  the  amount  bid.  The  court 
uses  the  following  language  :  "  Aside  from  a  statute  allowing 
a  redemption  from  a  sale  under  a  mortgage  foreclosure,  the 
redemption  must  be  made  by  paying  the  mortgage  debt." 

There  can  be  no  possible  objection  to  such  ruling  where 
there  is  no  redemption  from  a  sale.  In  this  State,  the  statute 
expressly  allows  a  redemption  from  the  sale.  It  is  a  solecism 
to  say,  that  a  redemption  from  a  sale  requires  the  payment  of 
the  mortgage  debt,  instead  of  the  amount  bid  at  the  sale. 

The  party  might  have  purchased  for  the  entire  amount  of 
his  decree.  This  he  neglects  to  do.  The  object  was  undoubt- 
edly to  buy  the  land  at  a  reduced  price,  and  make  the  remain- 
der of  the  money  by  a  sale  of  other  property.  The  hope  was, 
speculation.     This  enriches  the  few,  but  ruins  many. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  Chicago  &  Alton  Railroad  Company 

v. 

Virglntus  E.  Higgins  et  al. 

1.  Bond — sufficiency  of  breach  assigned.  The  condition  of  a  bond  was,  that 
the  principal  should,  among  other  things,  pay  and  deliver  over  to  his  suc- 
cessors or  any  other  person  duly  authorized  to  receive  the  same,  all  balances 
or  sums  of  money,  goods,  chattels  and  other  things,  which  shall  appear  to 
be  in  his  possession,  and  clue  by  him  to  the  obligee :  Held,  that  the  condi- 
tion of  the  bond  was  not  necessarily  broken  because  the  principal  had 
failed  to  pay  over  a  balance  which  appeared  to  be  in  his  hands,  by  his 
accounts  rendered. 

2.  Evidence — admissions.  The  balance  sheet  of  a  freight  agent 
returned  to  the  company,  of  the  receipts  and  disbursements  of  his  office,  is 
not  an  admission  on  his  part  that  a  deficit  is  chargeable  to  himself. 

3.  General  ag-ent — whether  liable  for  default  of  his  subordinates.  The 
sureties  in  a  general  freight  agent's  bond,  are  not  liable  for  a  deficit  in  his 
accounts,  arising  from  the  default  of  his  subordinates,  under  a  general  clause 
in  the  bond,  that  "such  agent  shall  well  and  truly  perform  and  execute  the 
duties  of  freight  agent,  and  shall  render  a  just  and  true  account  of  all 
moneys,  goods  and  chattels,  which  shall  come  into  his  charge  or  possession," 
where  the  subordinates  are  appointed  by  the  railroad  company,  although 
appointed  with  the  approbation  and  consent  of  the  general  agent,  and 
acting  under  his  direction  and  control. 

4.  Sukety — implication.  The  liability  of  sureties  on  a  penal  bond,  can 
not  be  extended  by  implication,  to  matters  not  clearly  included  in  their 
undertaking. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Mr.  A.  W.  Church  and  Mr.  H.  E.  Dummee,  for  the  appel- 
lant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  upon  a  bond  executed  by  the  appellees  to  the 
appellant,  on  the  18th  day  of  July,  1868,  the  condition  of 
which  was  as  follows  : 
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"The  condition  of  the  above  obligation  is  such,  that, 
whereas,  the  above  bounden  Virginius  E.  Higgins  hath  been 
duly  appointed  freight  agent  at  Jacksonville  station,  on  the 
Jacksonville  division  of  the  Chicago  and  Alton  Railroad  Com- 
pany :  Now,  if  the  above  bound  Virginius  E.  Higgins  shall 
well  and  truly  perform  and  execute  the  duties  of  such  freight 
agent  of  said  Chicago  and  Alton  Railroad  Company  in  all 
things,  and  shall  render  to  said  company,  or  its  agent  or 
attorney,  a  just  and  true  account  of  all  sums  of  money,  goods, 
chattels  and  other  things  which  shall  come  into  his  hands, 
charge  or  possession,  as  such  agent  of  said  company,  and  shall 
and  do  pay  over  and  deliver  to  said  company,  its  agent  or 
attorney,  all  balances  or  sums  of  money,  goods,  chattels  and 
other  things  which  shall  at  any  time  appear  to  be  in  his  hands, 
and  due  by  him  to  said  company,  and  shall  pay  and  deliver  over 
to  his  successor  in  office,  or  any  Other  person  duly  authorized 
to  receive  the  same,  all  balances  or  sums  of  money,  goods, 
chattels  and  other  things,  which  shall  appear  to  be  in  his  pos- 
session and  due  by  him  to  said  company,  then  the  above 
obligation  to  be  void,  else  to  remain  in  full  force  and  effect. 
Sealed  and  delivered  in  presence  of 
S.  W.  Neely, 

Thos.  J.  Mooke,  Y.  E.  Higgins,  [Seal.] 

Approved,  Wm.  P.  Barr,  [Seal.] 

T.  B.  Blackstone,  Landon  Mapes.  [Seal.] 

Pres't. 

The  declaration  assigned  two  breaches  of  the  condition  of 
the  bond,  as  follows :  That  there  came  into  the  hands  of  said 
Higgins,  as  freight  agent,  sundry  freight  bills  and  claims  for 
charges  due  to  plaintiff,  to  be  collected  by  said  Higgins  for  the 
use  of  plaintiff,  amounting  to  the  sum  of  $1,984.41;  that 
said  Higgins  did  render  to  plaintiff  an  account,  from  the  1st  to 
the  30th  day,  inclusive,  of  December,  A.  D.  1868,  by  which  it 
appeared  that  there  was  in  the  hands  of  Higgins,  and  due  to 
plaintiff  from  him,  the  sum  of  $1,228.56,  in  the  following 
form :  » 

9— 58th  III. 
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Freight  Department. 

Balance  Sheet  Jacksonville  Station,  month  ending  December,  1868. 

Date. 

Dr. 
[setting  out  the  account.] 

That  said  Higgins  lias  never  paid  over  said  sum  of 
$1,228.56,  nor  any  part  thereof,  to  plaintiff,  or  any  one  author- 
ized to  receive  the  same  for  the  plaintiff.  For  further  breach 
of  the  bond,  plaintiff  avers,  that,  on  the  1st  day  of  January,  1869, 
there  came  into  the  hands  of  said  Higgins,  as  freight  agent, 
divers  bills  for  freight  and  claims  for  charges  due  said  plaintiff, 
amounting  to  $7,800.10  ;  that  Higgins  did  render  an  account  to 
plaintiff  relating  to  said  bills  for  freight,  etc.,  from  the  1st  day 
of  December,  1868,  to  the  30th  December,  1868,  inclusive,  by 
which  account  it  appeared  that  there  was  in  the  hands  of 
Higgins  the  sum  of  $1,121.17,  which  sum,  though  long  since 
due  and  payable,  said  Higgins  has  not  paid  over  to  plaintiff  or 
any  person  authorized  to  receive  the  same. 

The  1st  and  2d  special  pleas,  in  substance,  aver  performance 
by  rendering  a  true  account,  etc.,  and  paying  over  all  moneys 
which  came  to  the  hands  of  Higgins. 

The  3d  special  plea,  as  to  all  money,  etc.,  received  at  such 
station,  except  $1,121.17,  in  the  declaration  mentioned,  avers 
the  same  as  the  other  pleas;  and  that  as  to  the  sum  of 
$1,121.17,  money  due  plaintiff  on  freights  received  at  said  station, 
said  sum  was  received  by  one  S.  W.  Neely,  and  not  by  said 
Higgins;  that  said  Neely  was  an  agent  of  plaintiff  at  said 
station,  appointed  by  said  plaintiff,  and  not  by  said  Higgins  ; 
that  ^said  Neely,  while  so  in  the  service  of  plaintiff  at  said 
station,  under  the  appointment  aforesaid,  received  said  sum  for 
freight  aforesaid. 

Plaintiffs  replications  were  as  follows : 

To  the  1st  special  plea  :  Precludi  non,  because  Higgins  did 
not  pay  over  to  plaintiff,  nor  any  person  authorized  by  plaintiff 
to  receive  the  same,  the  sum  of  money,  to  wit:    the  sum  of 
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$1,121.17,  which  appears  by  the  said  account,  rendered  by  the 
said  Higgins,  to  be  in  his  possession  as  freight  agent  at  Jack- 
sonville. 

To  the  2d  special  plea  :  Precludi  non,  because  said  Higgins 
did  not  pay  over  to  plaintiff,  nor  to  any  person  authorized  to 
receive  the  same,  the  sum  of  $1,121.17,  which  appears,  by  said 
account  rendered,  to  be  in  his  possession  as  freight  agent,  etc. 

To  the  3d  special  plea  :  Precludi  non,  because  plaintiff  avers 
that  as  to  all  except  $1,121.17,  said  Higgins  did  not  pay  over 
to  plaintiff,  nor  to  any  person  authorized  to  receive  the  same, 
said  sums  of  money,  which  appear  by  the  account  rendered 
by  said  Higgins  to  be  in  his  possession  as  freight  agent,  etc. 
And  as  to  the  $1,121.17  received  by  Neely,  plaintiff  avers  that 
the  said  Neely  was  a  subordinate  employee  in  the  department 
of  said  Higgins,  as  freight  agent  at  Jacksonville,  whose  duty  it 
was  to  act,  and  who  did  act,  under  the  direction  and  control  of 
said  Higgins ;  and  that  said  Neely  was  employed  and  paid  by 
said  plaintiff,  after  consultation  with  said  Higgins,  who  had 
executed  bond  as  aforesaid,  and  was  appointed  with  the  appro- 
bation and  consent  of  said  Higgins. 

To  the  3d  special  plea,  as  a  second  replication  :  That  said 
$1,121.17,  which  appears,  by  the  account  of  said  Higgins,  to 
be  in  his  possession  as  freight  agent,  etc.,  was  not  embezzled  by 
S.  W.  Neely;  the  first  two  replications  concluding  to  the 
country,  and  the  last  two  with  a  verification.  There  were 
general  demurrers  to  all  the  replications  filed  by  plaintiff. 

Defendants  withdrew  their  plea  of  non  est  factum,  and  the 
demurrers  to  said  replications  were  sustained,  and  judgment 
was  rendered  against  the  plaintiff  for  costs. 

The  errors  assigned,  are,  in  sustaining  the  demurrers  and 
rendering  judgment  against  the  plaintiff. 

The  replications  to  the  1st  and  2d  special  pleas,  and  the  first 
branch  of  the  replication  to  the  third  special  plea  were  bad,  in 
denying  that  Higgins  had  paid  over  the  sums  of  money,  which 
appeared,  by  the  account  rendered  by  him,  to  be  in  his  posses- 
sion, as  freight  agent,  etc.,  instead  of  denying  that  he  had  paid 
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over  money  which  had  come  into  his  hands,  etc.  Undue  stress 
seems  to  be  laid  upon  the  word  "  appear,"  in  that  part  of  the 
condition  of  the  bond  requiring  Higgins  to  pay  over  all  sums 
of  money  which  shall  at  any  time  appear  to  be  in  his  hands. 
This  is  to  be  taken,  that  he  should  pay  over  all  moneys,  which 
should  at  any  time  be  in  his  hands  ;  but  not  such  as  might 
merely  appear,  by  any  account  rendered,  or  otherwise,  to  be  in 
his  hands.  He  was  to  be  liable,  as  the  fact  might  be,  not  as  it 
might  appear  to  be  by  any  piece  of  evidence.  This  account 
was  not  even  an  admission  that  the  money  was  in  the  posses- 
sion of  Higgins ;  it  was  but  an  admission  that  so  much  was 
due  from  the  freight  department  at  the    Jacksonville  station. 

There  might  be  a  mistake  in  the  account,  or  some  item  of  it 
might  be  in  the  hands  of  some  one  else  connected  with  the 
freight  department,  for  whose  conduct  Higgins  was  not  respon- 
sible, as  is  claimed  here.  Such  an  issue  as  was  tendered  by 
these  replications  could  not  be  safely  accepted. 

But  it  is  insisted  that  the  pleas  are  bad,  and  the  demurrer 
should  be  carried  back  and  sustained  to  them.  We  can  per- 
ceive no  substantial  defect  in  the  pleas.  They  show  an 
apparent  compliance  with  the  condition  of  the  bond. 

But  the  more  important  question  arises  under  the  last  plea 
and  replication,  whether  the  liability  under  this  bond  extends 
to  the  acts  of  this  subordinate  agent,  Neely, 

The  declaration  avers,  that  the  business  of  the  department 
of  Higgins,  as  freight  agent,  required  the  employment  under 
him  of  one  or  more  subordinate  agents,  of  each  of  whom 
bonds  could  not  be  conveniently  taken,  and  that  the  plaintiff 
was  desirous  of  securing  from  Higgins  his  sole  accountability 
for  all  moneys  collected  in  the  department  of  Higgins,  as  such 
freight  agent.  It  might  have  been  very  well  for  the  plaintiff 
to  do  that,  and  it  could  have  done  so,  but  did  it  do  so,  by  the 
form  of  the  bond  which  it  took? 

The  condition  is,  to  render  a  true  account  of  all  sums  of 
money,  goods,  chattels  and  other  things,  which  shall  come  into 
his  hands,  charge  or  possession  as  such  agent,  and  to  pay  over 
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all  balances  or  sums  of  money,  goods,  chattels  and  other  things, 
which  shall  at  any  time  appear  to  be  in  his  hands,  and  due  by 
him  to  said  company.  The  breach  is,  for  not  paying  over 
money — the  condition  in  this  respect  is,  to  pay  over  such  money 
as  shall  be  in  Biggins'  hands,  and  be  due  by  him — it  respects 
his  own  conduct,  and  does  not  point  to  the  conduct  of  any 
subordinate  agent  under  him. 

Sureties  are  involved  here.  The  undertaking  of  a  surety  is 
to  receive  a  strict  interpretation.  His  liability  is  not  to  be 
extended  by  implication,  beyond  the  terms  of  his  contract. 
To  the  extent,  and  in  the  manner,  and  under  the  circumstances 
pointed  out.  in  his  obligation,  he  is  bound,  and  no  further. 
Miller  v.  Stewart  d  aL  9  Wheaton,  680. 

The  third  special  plea,  avers  the  payment  over  of  all  moneys 
received  at  such  station,  except  $1,121.17,  in  the  declaration 
mentioned,  and  that  as  to  such  sum,  due  plaintiff  on  freights 
received  at  said  station,  said  sum  was  received  by  one  S.  W. 
Neely,  and  not  by  said  Higgins ;  that  Neely  was  an  agent  of 
plaintiff  at  said  station,  appointed  by  plaintiff  and  not  by 
Higgins,  and  that  Neely  received  the  money  while  so  in  the 
service  of  the  plaintiff,  under  its  appointment. 

If  this  sum  of  money  was  received  byNeely  under  such  cir- 
cumstances, and  never  came  into  the  hands  of  Higgins,  but 
was  retained  by  Neely,  we  do  not  think  a  liability  for  it  is 
fairly  embraced  within  the  condition  of  this  bond. 

The  engagement  of  these  sureties  was  to  become  responsible 
for  any  misconduct  of  Higgins,  and  not  for  the  default  of  any 
other  agent  of  the  company  appointed  by  itself,  although  in 
the  same  freight  department,  and  subordinate  to  Higgins. 
Such  a  responsibility  does  not  seem  to  come  within  the  fair 
scope  of  the  terms  of  the  sureties'  engagement. 

It  can  not  fairly  be  considered  as  having  been  within  their 
contemplation. 

To  have  rendered  them  so  responsible,  for  the  misconduct  of 
any  other  agent  of  the  company,  the  terms  of  the  condition 
should  have  extended   to   other  agents,  and  not  have  been 
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confined  to  Higgins,  or  they  should  have  expressly  assumed  a 
liability  for  all  moneys  received  in  the  freight  department. 

We  think  the  plea  presented  a  substantial  defense  as  to 
the  sum  of  money  averred  to  have  been  received  by  Neely  ; 
and  the  replication  did  not  sufficiently  avoid  the  effect  of  the 
plea  as  to  this  sum  of  money,  by  averring  that  Neely  was  a 
subordinate  employee,  under  the  direction  and  control  of  Hig- 
gins, and  that  Neely  was  appointed  by  the  company  with 
the  approbation  and  consent  of  Higgins. 

It  shows  no  misconduct  of  Higgins  in  the  matter.  Nor 
does  the  second  replication,  that  Neely  did  not  embezzle  the 
money,  in  any  way  avoid  the  matter  of  the  plea. 

We  think  the  court  below  rightly  held  all  the  replications  to 
be  bad,  and  that  there  was  no  error  in  sustaining  the  demurrer 
to  them. 

Judgment  affirmed. 


Lewis  Riggs 
v. 

Richaed    HeNNEBEEEY> 
and 

John  Paine 

V. 

RiCHAED  HeNNEBEEEY. 

1.  Limitation  act  of  1839— wrongful  entry  under  color  of  title.  Where 
the  owner  of  color  of  title  who  has  paid  taxes  on  unoccupied  land  for  seven 
years,  enters  upon  the  actual  possession  of  the  rightful  owner,  he  is  a  mere 
trespasser  from  the  moment  of  his  entry,  and  acquires  no  possession 
which  the  statute  will  protect. 

2.  And  it  may  well  be  doubted  whether  the  owner  of  a  merely  colorable 
title,  who  has  paid  taxes  for  seven  years  while  the  land  was  vacant,  will 
be  allowed  to  enter  on  the  actual  possession  of  another  and  then  defend 
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against  an  action  of  ejectment  by  setting  up  the  statute  of  limitations,  even 
though  the  person  intruded  upon  can  not  show  the  paramount  title  in 
himself. 

3.  De3ed^- as  to  the  time  of  its  acknowledgment.  "Where  a  deed  offered  in 
evidence,  bears  date  and  is  shown  to  have  been  in  existence  prior  to  the 
commencement  of  the  suit,  an  objection  that  it  was  acknowledged  after  the 
commencement  of  the  suit  is  not  tenable. 

Appeals  from  the  Circuit  Court  of  Logan  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

Messrs.  Beason  &  Blinn,  and  Messrs.  Williams  &  BueR) 
for  the  appellants. 

Mr.  William  B.  Jones,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 

Court : 

Henneberry  was  the  owner  of  the  paramount  title  to  a  quarter 
section  of  land,  derived  from  the  government,  and  in  actual 
possession  by  a  house  and  other  improvements.  The  defend- 
ants, having  only  color  of  title,  under  which  taxes  had  been  paid 
for  seven  years,  while  the  land  was  vacant,  unlawfully  entered 
upon  his  possession,  whereupon  he  brought  these  actions  of 
ejectment.  They  defend,  setting  up  their  color  of  title  and 
payment  of  taxes  under  the  statute  of  limitations.  The  circuit 
court  gave  judgment  for  the  plaintiff  in  each  case. 

It  is  contended,  that  the  plaintiff's  only  remedy  was  an  action 
of  forcible  entry  and  detainer.  This  position  is  untenable.  It 
would  be  most  unreasonable  to  hold,  that  where  the  owner  of 
land  is  in  actual  possession,  an  intruder  upon  his  possession 
can  acquire,  by -such  trespass,  a  right  to  protect  himself  against 
eviction  by  setting  up  the  statute  of  limitations.  It  is  true) 
where  the  owner  of  the  color  of  title  has  paid  taxes  on  unoccu- 
pied land  for  seven  years,  and  enters  while  it  is  unoccupied,  he 
is  permitted  to  defend  his  possession  under  the  statute,  because 
it  is  presumed  to  have  been  taken  in  good  faith,  and  without 
intentional  violation  of  law  or  of  the  rights  of  others.  But  where 
he  enters  upon  the  actual  possession  of  the  rightful  owner,  he 
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is  a  mere  trespasser  from  the  moment  of  his  entry,  and  acquires 
no  possession  which  the  statute  will  protect.  The  lawful 
possession  remains  with  the  rightful  owner,  and  is  not  ousted 
by  the  trespass. 

The  case  of  Bedfern  v.  JRedfern,  38  111.  509,  cited  by  appel- 
lants' counsel,  is  not  analogous.  It  is  true,  we  held  there,  that 
where  the  owner  of  the  legal  title  entered  by  force,  he  could 
not  be  evicted  by  ejectment,  though  subject  to  an  action  of 
forcible  entry  and  detainer.  The  reason  of  the  decision  was,, 
that  in  ejectment  we  regard  the  legal  title  and  the  rights  of 
possession  growing  out  of  it,  and  when  the  owner  of  this  title 
acquires  actual  possession,  though  by  forcible  means,  he  can 
not  be  evicted  in  this  action  by  the  former  possessor,  having  no 
title.  But  in  the  case  at  bar,  the  owner  of  the  paramount  title 
has  been  in  possession  from  the  first,  and  has  not  lost  it  by  a 
trespass,  in  any  such  sense  as  to  enable  the  trespasser  to  claim 
for  himself  the  benefit  of  a  lawful  possession.  If  the  trespasser 
can  defeat  the  action  by  setting  up  the  statute,  he  must  be 
regarded  as  having  become  substantially  the  owner,  for  such  is 
the  effect  of  aright  of  possession  acquired  under  statutes  of 
limitation,  and  we  should  thus  have  the  extraordinary  result, 
that  the  actual  owner  of  land  might  lose  his  title  by  the  mere 
intrusion  of  a  person  having  no  title.  If  the  trespasser  is  not 
to  be  regarded  as  the  owner  and  entitled  to  retain  the  posses- 
sion as  such,  then  in  this  action  the  plaintiff  is  entitled  to  a 
judgment.  That  his  trespass  entitles  him  to  be  regarded  as 
owner,  will  hardly  be  contended  when  the  proposition  is  put 
in  this  naked  form. 

It  may  well  be  doubted  whether  it  would  accord  with  the 
policy  of  the  law  to  allow  the  owner  of  a  merely  colorable  title, 
who  has  paid  taxes  for  seven  years  while  the  land  was  vacant, 
to  enter  on  the  actual  possession  of  another,  and  then  defend 
against  an  action  of  ejectment  by  setting  up  the  statute  of 
limitations,  even  though  the  person  intruded  upon  could  not 
show  the  paramount  title  in  himself.  That  is  not  the  present 
question  however. 
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The  objection  taken  to  one  of  plaintiffs  deeds,  that  it  was 
acknowledged  after  the  commencement  of  the  suit,  is  not  tena- 
ble. The  deed  bears  date  and  is  shown  to  have  been  in 
existence  prior  to  the  commencement  of  the  suit. 

Judgment  affirmed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 


Peter  Williams  et  al. 

V. 

Isaac  Underhill. 

1.  Tax  deeds— judgment  and  precept  required.  The  party  relying  upon 
a  tax  deed  as  title,  must  produce  a  valid  judgment  against  the  land  for  the 
taxes  and  a  precept,  under  which  the  sale  of  the  land  was  made,  before  the 
deed  can  be  used  in  evidence. 

2.  Rule  not  changed  by  act  of  1861.  Nor  has  the  act  of  1861, which 
requires  the  defendant  to  tender  the  redemption  money  before  he  can  inter- 
pose a  defense  to  a  tax  deed,  changed  the  rule.  Under  that  law,  as  before, 
the  plaintiff  must  show  that  the  sale  was  made  by  authority  of  law. 

3.  Jurisdiction — in  summary  proceedings.  In  summary  proceedings, 
like  those  to  subject  delinquent  lands  to  a  sale  for  taxes,  not  only  must  the 
authority  to  sell  be  made  to  appear,  but  it  must  appear  to  have  been  strictly 
pursued,  and  no  intendments  can  be  indulged  to  uphold  them. 

4.  Constitutional  law — article  9,  section  4,  of  the  constitution  of  1848. 
Section  4,  of  article  9,  of  the  constitution,  was  intended  as  a  shield  to  pro- 
tect property  owners  from  the  effects  of  harsh  legislation,  and  before  a  tax 
deed  can  be  read  in  evidence,  it  must  be  made  to  appear  that  the  affidavit 
therein  required,  has  been  made  and  filed. 

5.  Same — shifting  burden  of  proof.  The  legislature  can  not  render 
nugatory  the  constitutional  provision  requiring  an  affidavit  of  notice  to  be 
filed,  by  legislation  which  seeks  to  shift  the  burden  of  proof  upon  the  land 
owner  to  show  that  it  was  not  filed. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Messrs.  Lacey  &  Wallace,  for  the  appellants. 

Mr.  O.  H.  Wright,  for  the  appellee* 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  in  the  Mason  cir^ 
cuit  court,  by  appellee  against  appellants.  The  title  relied 
upon  for  a  recovery  in  the  court  below,  were  tax  titles  derived 
from  different  sales  of  the  land,  and  upon  which  deeds  were 
executed.  The  first  objection  urged,  is,  that  there  were  pro- 
duced no  valid  judgments  or  precepts  upon  which  to  base  the 
tax  deeds. 

A  party  relying  on  a  tax  deed  as  title,  must  produce 
a  valid  judgment  against  the  land  for  the  taxes  and  a  pre- 
cept, under  which  the  sale  was  made,  before  the  deed  can  be 
used  as  evidence,  to  authorize  and  sustain  a  recovery.  Hinman 
v.  Pope,  1  Gilm.  131 ;  Dukes  v.  Roivleij,  24  111.  210;  Baily  v. 
Doolittle,  ib.  577 ;  Holbrooh  v.  Dickinson,  46  ib.  285 ;  Wild- 
ing v.  Horner,  50  111.  50.  Nor  has  the  act  of  1861,  which 
requires  the  defendant  to  tender  the  redemption  money  before 
he  can  interpose  a  defense  to  a  tax  deed,  changed  the  rule. 
Under  that  law,  as  before,  the  plaintiff  must  show  that  there 
was  authority  to  sell  the  land. 

In  all  cases  of  the  sale  of  lands  under  a  judgment  or  decree, 
the  party  offering  the  deed  must  show  the  officer  had  authority 
to  make  the  sale  and  deed,  and  this  is  done  by  producing  the 
judgment  or  decree,  and  an  execution  directing  the  sale,  if 
under  a  judgment,  before  a  prima  facie  case  is  made.  Even 
under  the  law  of  1827,  which  provides  that  the  auditor's  tax 
deed  shall  vest  in  the  purchaser  a  perfect  title,  unless  the  land 
should  be  redeemed  according  to  law,  or  the  former  owner 
shall  show  that  the  taxes  for  which  the  land  had  been  sold,  had 
been  paid  or  the  land  wTas  not  legally  subject  to  taxation,  the 
authority  had  to  be  shown  under  which  the  auditor  acted  in 
making  the  sale.  Garrett  v.  Wiggins,  1  Scam.  337;  Hilly. 
Leonard,  4  Scam.  141  ;  Wiley  v.  Bean,  1  Gilm.  302.  The  lan- 
guage of  the  act  of  1827,  apparently,  is  as  broad  and 
comprehensive  as  the  act  of  1861.  But  in  summary  proceed- 
ings against  property  of  this  character,  they  always  require  to 
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be  strict,  and  a  court  never  indulges  liberal  intendments  to 
uphold  them.  There  is  usually  no  comparison  between  the 
price  paid  and  the  value  of  the  property  thus  sold,  and  hence 
the  party  claiming  must  conform  strictly  to  the  law. 

The  judgment  and  precept  are  referred  to  in  the  deed  as  the 
authority  upon  which  the  sale  is  made,  and  the  deed  proves  no 
title  until  it  appears  the  judgment  and  precept  thus  referred 
to,  warranted  the  action  of  the  officer.  We  can  not  believe  that 
the  law  intended  to  render  a  tax  deed  evidence,  although  the 
officer  may  have  made  it  without  any  judgment  or  precept,  as 
in  that  case  there  would,  or  could  be,  no  sale  from  which  a 
redemption  could  be  made,  nor  could  the  amount  of  the 
redemption  money  be  deposited  with  the  clerk,  as  there  would 
be  no  judgment  to  refer  to  for  the  purpose  of  ascertaining  the 
amount  to  tender  to  the  person  claiming  under  the  deed,  or 
to  be  paid  to  the  clerk.  If  the  legislature  has  the  power  to 
impose  such  terms  and  conditions  upon  the  assertion  of  prop- 
erty rights,  we  are  clearly  of  opinion  that  it  was  not 
designed  to  dispense  with  the  production  of  the  judgment  and 
precept  as  a  condition  precedent  to  the  reading  of  the  deed  in 
evidence  to  establish  title.  Such  had  been  the  long  established 
and  unquestioned  practice,  and  without  language  more  explicit 
than  that  employed  in  this  act,  we  will  not  infer  that  a  change 
in  that  respect  was  contemplated. 

It  is  again  objected  that  appellee  failed  to  produce  an  affida- 
vit that  the  notice  required  by  the  constitution  had  been 
given.  The  4th  section  of  article  9  of  the  constitution  of  1848, 
declares  that  no  person  shall  be  entitled  to  a  deed  for  lands 
purchased  at  a  tax  sale,  unless  he  shall  file  an  affidavit  that  the 
notice  there  prescribed  had  been  given  as  required.  This  is  a 
right  secured  to  every  owner  of  real  estate,  that  no  deed  shall 
be  executed  for  the  conveyance  of  land  on  a  sale  for  taxes, 
until  this  constitutional  requirement  has  been  performed.  And 
to  give  the  provision  effect,  the  purchaser  or  claimant  under 
the  deed,  when  relied  upon  as  title,  must  be  required  to  make 
the  proof  before  he  can  rely  upon  the  deed.     To  require  the 
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person  objecting  to  it  to  prove  the  notice  was  not  given  or 
the  affidavit  was  not  made,  would  be  violative  of  this  provi- 
sion of  the  constitution,  would  operate  as  a  virtual  repeal,  from 
the  great  difficulty  of  proving  a  negative,  and  would  greatly 
impair,  if  not  destroy,  the  protecting  shield  extended  to  the 
owners  of  real  estate;  to  prevent  them  from  being  deprived  of 
their  estates  by  harsh  legislation.  We  have  no  doubt  that  the 
framers  of  that  instrument  intended  to  impose  the  burden  of 
proving  a  compliance  with  this  requirement  on  the  claimant 
under  the  tax  deed.  The  language  can  not  reasonably  bear 
any  other  construction. 

It,  then,  follows  that  the  legislature,  if  they  would,  could  not, 
by  enactment,  change  the  burden  of  proof,  or  impose  condi- 
tions upon  the  making  of  the  objection  that  the  constitution 
had  not  been  observed,  or  that  body  could  wholly  defeat  this 
fundamental  provision.  If  such  power  were  possessed  by  the 
legislative  branch  of  the  government,  then  the  provision  could 
be  repealed,  or  fettered  to  such  an  extent  that  the  assertion 
of  its  provisions  would  be  more  onerous  than  the  loss  of  the 
property  sold.  But  the  act  of  1861  did  not,  and  had  it  so 
declared,  could  not,  dispense  with  the  notice,  or  proof  that  it 
was  given.  Such  an  enactment,  if  ever  made,  would  be  pro- 
hibited by  this  provision,  and  be  void.  McKenna  v.  Wilson, 
52  111.  43.  The  language  of  the  act  of  1861  does  not  pur- 
port to  dispense  with  proof  of  notice,  and  hence  we  will  not 
intend  that  such  was  its  purpose. 

The  court  below  erred  in  permitting  these  deeds  to  be  read 
in  evidence,  and  for  this  error  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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John  Smith  et  ux. 

V. 

Wise,  Stigleman  <fc  Co. 

1.  Practice — jury  talcing  papers  introduced  in  evidence,  with  them  on 
their  retirement.  A  paper  introduced  in  evidence  on  the  trial  of  a  cause, 
purporting  to  be  the  admission  or  statement  of  what  the  plaintiff  would 
have  testified  if  before  the  jury,  was  held  to  be  equivalent  to  the  deposition 
of  such  party,  and  could  not  properly  be  taken  by  the  jury  in  their  retire- 
ment. 

2.  Same — time  of  making  the  objection.  Where  it  appeared  the  attorney 
in  a  cause,  who  made  an  affidavit  of  the  fact  that  a  paper  given  in  evidence 
was  improperly  taken  by  the  jury  on  their  retirement,  was  present,  and 
knew  the  fact  at  the  time,  it  was  held,  he  should  then  have  brought  the  sub- 
ject to  the  attention  of  the  court  by  objecting;  it  was  too  late  to  urge  the 
objection  for  the  first  time,  on  error. 

3.  Landlord  and  tenant— eviction  of  the  latter  by  the  former,  from  a 
part  of  the  premises.  The  principle  upon  which  a  tenant  is  required  to  pay 
rent,  is  the  beneficial  enjoyment  of  the  premises,  unmolested  by  the  land- 
lord, 

4.  So  if  the  landlord  shall  take  possession  of  any  part  of  the  demised 
premises  without  the  consent  of  the  tenant,  that  will  constitute,  in  law,  an 
eviction  of  the  tenant,  which  will  operate  to  release  him  from  any  further 
liability  to  pay  rent,  even  for  such  portion  of  the  premises  of  which  he  may 
still  continue  in  the  undisturbed  occupancy. 

Writ  op  Error  to  the  Alton  City  Court;  the  Hon.  Henry 
S.  Baker,  Judge,  presiding. 

Mr.  William  S.  Field,  for  the  plaintiffs  in  error. 

Mr.  Charles  P.  Wise,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  were  three  actions  brought  by  the  same  plaintiffs, 
against  the  same  defendants,  really,  for  they  claimed  in  the  same 
right,  before  a  justice  of  the  peace,  in  the  city  of  Alton,  for 
the  monthly  rent  of  certain  premises,  in  that  city,  in  which 
judgments  were  rendered  for  the  plaintiffs.  On  appeal  to  the 
City  Court  by  the  defendants,  on  their  motion,  and  by  consent 
of  plaintiffs'  attorney,  the  causes  were  consolidated  and  tried 
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by  a  jury.  The  verdict  was  for  the  defendants,  and  judgment 
accordingly.  To  reverse  this  judgment,  plaintiffs  prosecute  a 
writ  of  error,  and  make  several  points.  The  first  is,  as  the 
jury  were  about  to  retire,  the  attorney  for  the  defendants  handed 
to  one  of  the  jury  a  paper,  introduced  as  evidence  in  the  cause, 
purporting  to  be  the  admission  or  statement  of  what  Mrs. 
Smith,  one  of  the  plaintiffs,  would  testify  if  before  the  jury, 
and  that  the  paper  was  taken  by  the  jury  and  was  before 
them  in  their    deliberations. 

This  paper  was  equivalent  to  the  deposition  of  Mrs.  Smith, 
and  could  not  properly  be  taken  by  the  jury  in  their  retire- 
ment. Raivson  v.  Curtiss,  19  111.456.  It  is  not  such  a  paper  as 
when  read  to  the  jury,  may  be,  under  section  30  of  the  prac- 
tice act,  taken  by  them  in  their  retirement.  But  the  objection 
made  comes  too  late.  The  affidavit  of  these  facts  appears  to 
have  been  made  by  the  plaintiffs'  attorney,  and  he  must  have 
known  the  fact  at  the  time,  as  an  eye  witness;  knowing  it,  he 
should  then  have  brought  it  to  the  notice  of  the  court  by 
objecting.  Not  having  so  done,  it  is  now  too  late  to  urge  the 
objection. 

Plaintiffs  in  error  complain  of  the  refusal  of  the  court  to 
give  the  instructions  which  they  had  framed,  but  gave,  in  lieu 
thereof,  instructions  framed  by  the  court.  Those  instructions 
embrace  the  law  of  the  plaintiffs'  case,  and  were  all  they  were 
entitled  to  have.  It  is  further  complained  that  the  court  gave 
the  instructions  asked  by  the  defendants. 

The  defense  to  the  action  was,  that  before  the  expiration  of  the 
term  for  which  the  premises  were  leased,  the  plaintiffs  had, 
without  the  consent  of  the  defendants,  taken  possession  of  a 
large  v  part  of  them,  thereby  virtually  evicting  them.  The 
evidence  tends  to  establish  this  fact,  and  the  instructions  were 
as  follows : 

First.  The  rule  of  law  is,  that  what  one  does  by  an  agent 
is  the  same  as  if  done  by  himself,  and  if  the  jury  believe, 
from  the  evidence  in  this  suit,  that  John  H.  Smith  was  the 
agent  of  his  wife,  Elizabeth  Smith,  then  whatever  said  John 
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H.  Smith  may  have  done  within  the  scope  of  his  agency,  as  her 
agent,  was  the  same  as  if  done  by  herself. 

Second.  The  principle  upon  which  a  tenant  is  required  to 
pay  rent,  is  the  beneficial  enjoyment  of  the  premises,  unmo- 
lested in  any  way  by  the  landlord;  and  if  the  jury  believe, 
from  the  evidence  in  this  suit,  that  the  plaintiff  took  possession 
of  any  part  of  the  premises  leased  by  her  to  the  defendants, 
against  their  consent,  then  in  law  it  is  an  eviction,  and  releases 
the  defendants  from  the  payment  of  any  more  rent,  and  they 
will   find  for  the  defendants. 

Third.  Forcible  expulsion  is  not  necessary  to  cause  an  evic- 
tion ;  any  act  done  in  violation  of  the  rights  of  the  tenant, 
without  his  consent,  will  amount  to  an  eviction.  If  the  jury 
believe,  in  this  case,  that  the  plaintiff,  after  making  this  lease, 
without  the  consent  of  the  defendants,  took  possession  of  a 
part  of  said  demised  premises,  then,  in  law,  it  is  an  eviction, 
and  they  will  find  for  the  defendants. 

Fourth.  It  is  an  eviction  to  take  from  the  tenant  some  part 
of  the  demised  premises  of  which  he  was  in  possession;  if  the 
jury,  in  this  case,  believe,  from  the  evidence,  that  the  plaintiff, 
without  the  consent  of  the  defendants,  took  possession  of  any 
material  part  of  the  demised  premises,  then  the  defendants  are 
released  from  the  payment  of  all  rent,  and  the  jury  will  find 
for  the  defendants. 

Fifth.  If  the  jury  believe,  from  the  evidence  in  this  case, 
that  the  premises  leased  by  the  plaintiff  to  the  defendants,  or  a 
>art  of  the  same,  were  enclosed  by  a  fence,  and  had  on  the 
same  a  brick  building,  and  that  the  plaintiff  took  possession  of 
said  building  and  used  it  as  a  stable,  and  took  possession  of 
the  yard  and  used  it  as  a  cattle  yard,  without  the  consent  of  the 
defendants,  then,  in  law,  it  is  an  eviction,  and  releases  the 
defendants  from  the  payment  of  any  more  rent,  and  they  will 
find  for  the  defendants. 

Sixth.  If  the  jury  believe,  from  the  evidence  in  this  suit, 
that  the  plaintiff,  after  leasing  the  premises  to  the  defendants, 
leased  a  part  of  said  premises  to  one  Henry  Watson,  who  has 
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taken  possession  of  the  same,  and  built  a  railroad  over  the 
same,  then,  in  law,  this  is  an  eviction,  and  releases  the  defend- 
ants from  the  payment  of  all  rent,  and  the  jury  will  find  for 
defendants. 

Seventh.  Although  the  jury  may  believe,  from  the  evidence, 
that  the  defendants  have  never  been  disturbed  in,  or  evicted 
from,  the  main  building  on  the  leased  premises,  and  that  they 
have  had  the  use  and  enjoyment  of  the  same,  still  if  they  fur- 
ther believe,  from  the  evidence,  that  the  plaintiff  has  taken 
possession  of  any  material  part  of  said  demised  premises,  with- 
out the  consent  of  the  defendants,  then  the  law  is,  it  is  an 
eviction,  and  the  defendants  are  not  bound  to  pay  any  rent  for 
the  part  of  the  said  premises  they  used  and  occupied,  and  the 
jury  will  find  for  the  defendants. 

Eighth.  If  the  jury  believe,  from  the  evidence,  that  Mrs. 
Elizabeth  Smith  gave  to  John  H.  Smith,  her  husband,  verbal 
authority,  sufficient  for  him  to  take  possession  of  the  property 
in  controversy,  for  her,  and  that  he  did  take  possession  under 
the  authority  so  given,  of  any  part  of  said  leased  premises, 
then  the  jury  will  find  for  the  defendants,  as  by  law  the  power 
and  authority  given  to  Smith  need  not  be  under  seal — verbal 
authority  is  sufficient. 

These  instructions,  we  think,  are  substantially  in  harmony 
with  the  decisions  of  this  and  other  common  law  courts,  on  the 
points  made.  Wade  v.  Halligan,  16  111.  512  ;  Halligan  v. 
Wade,  21  111.  480 ;  Anderson  et  al.  v.  Chicago  Marine  and 
Fire  Ins.  Co.  ib.  602;  Price  v.  Pitts.  Ft.  Wayne  &  Chicago 
R.  R.  Co.  34  ib.  37;  Bentley  v.  Sill,  35  ib.  414;  Wright  v. 
Lattm,  38  ib.  293. 

An  "objection  is  made,  that  a  certain  deed  to  Mr.  Smith,  for 
a  portion  of  the  premises,  was  excluded  from  the  jury.  It  is 
a  sufficient  answer  to  this,  to  say,  the  title  was  not  in  con- 
troversy, and  of  course  the  deed  was  irrelevant. 

We  are  of  opinion  the  evidence  sustains  the  verdict,  and 
the  instructions  were  right. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 
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John  E.  Van  Pelt 

V. 

Thomas  Dunfokd  et  al. 


1.  Bill  of  exceptions — when  necessary.  Affidavits  filed  in  aid  of  a 
motion  for  a  new  hearing  in  a  proceeding  to  enforce  a  mechanic's  lien, 
which  are  not  made  a  part  of  the  record  by  the  certificate  of  the  judge  who 
heard  the  cause,  will  not  be  considered  by  this  court. 

2.  Same — presumption  From  the  mere  fact  that  such  affidavits  appear 
among  the  files  of  the  cause,  it  will  not  be  presumed  that  they  were  heard 
by  the  court  below. 

3.  Mechanics'  lien — limitation  clause— construction  of  statute  creating  it. 
The  limitation  created  by  the  statute,  (Gross'  Comp.  p  425,  sec.  24,)  is  for 
the  benefit  of  the  creditors,  and  has  no  application  as  between  the  mechanic 
or  material  man,  and  the  principal  debtor. 

4.  Error — oy  whom  assignable.  .  And  in  a  proceeding  to  enforce  a 
mechanics'  lien,  where  it  appears  from  the  record  that  certain  parties, 
alleged  to  have  been  creditors  of  the  appellant,  were  made  parties  defend- 
ant, and  duly  served  with  process,  and  on  the  hearing  were  regularly 
defaulted,  and  the  bill  as  to  them  taken  as  confessed,  errors  relating  to 
such  persons,  they  having  failed  to  assert  any  claim  in  the  court  below,  or 
join  in  the  appeal  to  this  court,  can  not  be  alleged  by  the  appellant,  to 
reverse  a  decree  properly  rendered  against  himself. 

Appeal  from  the  Circuit  Court  of  Greene  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

This  was  a  proceeding  to  enforce  a  mechanics'  lien,  instituted 
in  the  circuit  court  of  Greene  county  by  the  appellees,  Thomas 
Hunford  and  George  Davis,  against  the  appellant,  John  E. Van 
Pelt,  for  an  engine  and  certain  mill  machinery  alleged  to  have 
been  furnished  to  appellant  by  the  appellees.  There  was  a 
trial  before  the  court  and  a  jury,  which  resulted  in  a  verdict 
for  appellees,  for  $2,264.13 ;  whereupon  a  decree  was  entered 
by  the  court  for  the  amount  so  found  to  be  due,  directing  its 
payment  within  ninety  days,  and  in  default  thereof,  the  prem- 
ises mentioned  in  the  bill,  to  be  sold  in  satisfaction  of  the  same. 
The  appellant  now  brings  the  record  to  this  court,  by  appeal. 

10— 58th  III. 
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Mr.  Jas.  W.  English,  for  the  appellant. 

Messrs.  Warren  &  Pogue,  and  Messrs.  Brown  &  Epler, 
for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  appellant  seeks  a  reversal  of  the  decree  in  this  cause,  on 
two  grounds.  First,  that  the  court  ought  to  have  awarded  a 
new  hearing  on  the  affidavits  filed  in  aid  of  a  motion  for  that 
purpose.  The  affidavits  to  which  reference  is  made  form  no 
part  of  the  record,  and  can  not  be  considered  by  the  court. 
The  appellant,  to  obtain  the  benefit  of  the  affidavits  in  this 
court,  should  have  had  the  same  made  a  part  of  the  record  by 
the  certificate  of  the  judge  who  heard  the  cause  in  the  circuit 
court.  In  the  absence  of  such  certificate,  we  will  not  presume, 
from  the  mere  fact  that  the  affidavits  were  found  among  the 
files  of  the  cause,  that  the  same  were  read  to  the  court.  There 
is  no  certificate  of  the  judge  making  the  affidavits  we  are  asked 
to  consider,  any  part  of  the  record,  and  for  that  reason,  we  must 
decline  to  look  into  them.  That  which  purports  in  the  record 
to  be  a  certificate  of  the  evidence,  is  not  signed  by  the  judge 
who  heard  the  cause  on  the  circuit. 

The  second  ground  relied  on  is,  that  the  bill  or  petition  was 
not  filed  for  more  than  six  months  after  the  debt  became  due, 
for  which  the  lien  is  sought  to  be  established,  and  therefore, 
inasmuch  as  it  appears,  from  the  petition  itself,  that  there  were 
creditors  of  the  appellant,  whose  rights  would  be  affected  by 
the  proceeding,  that  the  decree  is  erroneous  as  to  them. 

By  the  express  terms  of  the  statute,  (Gross'  Comp.  p.  425, 
§  24,)  it  is  provided,  that  if  the  mechanic  or  material  man  fails 
to  assert  his  rights  within  six  months  after  the  last  payment 
shall  have  become  due  under  his  contract,  the  lien  created  by 
the  statute  shall  not  prevail  against  the  rights  of  creditors  of 
the  party  with  whom  the  contract  was  made.  This  limitation, 
however,  is  for  the  benefit  of  the  creditors,  and  not  for  the  ben- 
efit of  the  debtor.     In  this  case  the  creditors  are  not  complaining, 


1871.]  Van  Pelt  v.  Dunfokd  et  al.  147 

<         Opinion  of  the  Court. 

and  the  question  that  arises    is,  whether  the   appellant  can 
assign  errors  in  their  behalf. 

It  appears  from  the  record  that  the  parties  alleged  to  have 
been  creditors  of  the  appellant,  were,  on  the  hearing,  regularly 
defaulted,  and  the  bill  was  taken  as  confessed,  as  to  them. 
They  did  not  assert,  or  claim  any  rights  in  the  premises,  in  the 
court  below,  nor  have  they  joined  in  this  appeal.  These  par- 
ties were  all  regularly  served  with  process  in  apt  time,  and  if 
they  had  any  rights  that  were  cut  off  by  this  proceeding,  it  is 
the  result  of  their  own  neglect. 

The  effect  of  the  allegation  in  the  bill  was  to  call  on  the 
defendants  named  as  supposed  creditors,  to  discover  what 
interest,  if  any,  they  had  in  the  premises,  and  having  failed  to 
do  so,  a  default  was  properly  entered  against  them.  Gould  v. 
Garrison,  48  111.  258. 

From  the  fact  that  the  creditors,  when  called  upon  by  the  alle- 
gations in  the  bill,  made  no  disclosure  of  their  interest  in  the 
premises,  and  do  not  now  complain,  we  may  presume  that  they 
are  satisfied  with  the  decree.  It  is  not  in  the  power  of  the 
appellant  to  assign  errors  in  their  behalf  when  they  do  not  join 
in  the  appeal.  The  limitation  clause  of  the  statute  has  no  appli- 
cation as  between  the  mechanic  or  material  man,  and  the 
principal  debtor,  and  the  appellant  can  not  avail  of  an  error, 
if  any  exists,  to  the  prejudice  of  the  rights  of  his  creditors,  to 
reverse  a  decree  properly  rendered  against  himself. 

The  objections  are  not  well  taken,  and  the  decree  must  be 
affirmed. 

Decree  affirmed.  - 
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Harvey   O'Neal  et  ah 

V. 

Benjamin  O.  Auten. 

Estoppel  in  pais.  A  held  the  legal  title  to  land,  and  gave  a  bond  to 
convey  to  B,  on  the  payment  of  a  certain  sum,  and  let  B  into  possession.  B, 
with  the  knowledge  of  A,  sold  to  C,as  the  absolute  owner,  and  the  latter 
went  into  possession  and  made  improvements.  A  controversy  arising 
between  A  and  B,  as  to  whether  the  land  had  been  paid  for  or  not,  they 
made  a  statement  in  writing,  of  their  account,  signed  by  both,  and  therein  A 
agreed  to  convey  to  C,  if  B  would  redeem  the  land  from  a  certain  execu- 
tion sale  on  a  judgment  against  A.  This  redemption  C  made  as  a  part  of 
his  purchase  price.  On  a  bill  brought  by  C,  against  A  and  B,  to  compel  a 
conveyance,  it  was  held  that  by  the  settlement,  between  A  and  B,  the  former 
was  estopped  from  resisting  a  conveyance  to  C,  upon  a  claim  that  B  had  not 
paid  him  for  the  land. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

The  facts  of  the  case,  so  far  as  considered  by  the  court,  are 
as  follows : 

On  the  16th  of  January,  1861,  the  complainant,  Auten,  filed 
his  original  bill,  averring  that  on  the  12th  of  March,  1858,  he 
bought  of  one  Jas.  M.  Euggles,  the  W.  halfN.W.  qr.  of  N.  E. 
qr.  of  sec.  17,  T.  29  north  of  R.  9  west,  3  P.  M.— excepting  5 
acres;  that  a  deed  wTas  executed  by  Euggles  and  wife,  which 
was  recorded ;  that  Euggles  had  previously  conveyed  said 
premises  to  one  C.  P.  Richardson,  and  took  a  mortgage  for  the 
purchase  money;  that  Richardson  agreed  with  Ruggles  to 
reconvey,  and  under  such 'agreement  delivered  possession  of 
said  premises  to  Ruggles,  who  retained  possession  until  the 
conveyance  from  Ruggles  to  Auten. 

The  bill  further  sets  out,  that  Auten,  under  the  conveyance 
from  Ruggles,  took  possession  of  said  premises,  and  continued 
in  possession  until  the  filing  of  the  bill,  and  had  made  im- 
provements on  the  same  worth  two  thousand  dollars. 
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The  complainant  further  avers,  that  said  Richardson  and 
Ruggles  refuse  to  perfect  the  title  in  Auten,  and  said  Richard- 
son refuses  to  convey  to  Ruggles,  and  pretends  that  he  is  the 
owner  in  fee ;  prays  that  a  decree  may  be  made,  compelling  a 
conveyance  to  complainant,  of  Richardson's  interest  in  said 
premises. 

On  the  26th  of  October,  1861,  C.  P.Richardson  filed  his 
answer,  in  which  he  avers,  that  long  before  the  purchase  of  said 
premises  by  Auten  of  Ruggles,  he  had  bought  the  same  of 
Ruggles,  had  paid  the  purchase  money  in  full  and  received  a 
conveyance  in  fee  from  Ruggles- — which  title  he  still  held. 

The  answer  further  shows,  that  on  the  15th  day  of  Septem- 
ber, 1860,  he  bargained  said  land  to  J.  M.  Ruggles  and  gave 
him  a  bond  for  a  deed,  conditioned  to  convey  said  premises  to 
Ruggles  on  the  payment  of  $900,  a  copy  of  which  bond  is 
made  an  exhibit,  and  that  no  part  of  said  sum  of  $900  has 
been  paid. 

The  answer  of  J.  M.  Ruggles  admits  a  sale  to  Auten  and 
prior  sale  to  Richardson,  and  avers  that  the  note  and  mortgage 
were  taken  for  the  purchase  money,  which  are  made  exhibits, 
admits  possession  was  taken  of  the  premises  sold,  by  Auten, 
and  continued  in  Auten  till  filing  of  bill ;  admits  that  posses- 
sion was  transferred  by  Richardson  to  respondent,  and  avers 
that  Richardson  at  that  time  said  he  had  lost  the  deed  execu- 
ted by  him  to  Ruggles,  and  no  reconveyance  was  necessary ;  that 
in  1860,  finding  the  deed  to  Richardson  recorded,  respondent 
had  a  settlement  with  Richardson.  The  settlement  was 
reduced  to  writing,  and  by  it  Ruggles  bound  himself  to  satisfy 
certain  judgments  of  McCoy  &  Co.  against  Richardson,  in  con- 
sideration that  Richardson  would  convey  to  Auten.  The 
answer  further  avers  that  he  paid  $100  more  than  he  owed,  to 
accomplish  this  settlement. 

The  answer  denies  any  purpose  to  wrong  Auten,  and  denies 
all  knowledge  of  any  bond  given  by  Richardson  to  Ruggles, 
as  set  out  in  Richardson's  answer.  The  answer  further  avers 
that  he  had  frequently  applied  to  Richardson  to  execute  a  bond 
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for  a  deed,  and  that  he  had  bought  in  a  certificate  of  the  pur- 
chase of  said  premises,  issued  to  McCoy  &  Co.,  to  enable  him 
to  perfect  the  title  in  Auten. 

It  appeared  there  was  considerable  controversy  between 
Richardson  and  Ruggles,  as  to  the  exact  status  of  their  equi- 
ties in  the  land — Ruggles  claiming  that  he  had  sold  the  land 
to  Richardson,  and  taken  his  bond  for  a  reconveyance,  if  the 
land  was  not  paid  for ;  while  Richardson  seemed  to  claim  that 
he  had  paid  the  original  purchase  money,  and  that  the  bond 
was  on  a  resale  to  Ruggles,  and  the  consideration  was  the  bal- 
ance due  him  after  deducting  the  original  purchase  money. 

The  claims  of  the  parties,  and  the  testimony  as  to  the 
merits  of  the  case,  between  Ruggles  and  Richardson,  were 
conflicting.  It  appeared  that  Auten,  when  making  the  pur- 
chase, had  been  in  some  doubt  as  to  which  of  these  parties 
the  title  should  come  from,  but  finally,  with  the  knowledge 
of  Richardson,  bought  of  Ruggles,  and  took  a  deed  from  him. 
The  settlement  or  exhibit  "  B,"  referred  to  in  the  opinion,  is  as 
follows : 

Whereas,  an  unsettled  account  has  been  long  standing  be- 
tween C.  P.  Richardson  and  J.  M.  Ruggles,  of  Mason  county, 
Illinois,  this  is  to  show  that  we  have  this  day  settled  all  mat- 
ters of  debt,  claims  and  accounts  between  us,  on  the  following 
terms,  to  wit :  C.  P.  Richardson  hereby  agrees  to  deed  to 
B.  C.  Auten  the  land  sold  to  him  by  J.  M.  Ruggles,  (described 
here,)  and  J.  M.  Ruggles  agrees  to  redeem  the  lands  sold  to 
satisfy  a  judgment  in  favor  of  McCoy  &  Co.  against  said 
Richardson,  and  this  being  done,  all  claims  of  whatsoever 
kind  between  us  individually  are  hereby  settled  and  can- 
celled, and  also  the  book  account  of  Ruggles  &  Co.  of  $155.47. 
Dated  at  Bath,  this  12th  of  June,  A.  D.  1860. 

J.  M.  Ruggles.         [seal.] 

C.  P.  RlCHAEDSON.    [SEAL.] 

The  land  sold  to  satisfy  the  McCoy  &  Co.  judgment  was 
the  same  in  controversy,  and  Auten  himself  redeemed  from 
the  sale. 
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Mr.  Lyman  Lacey  and  Mr.  H.  E.  Dummer,  for  the  plain- 
tiffs in  error. 

Messrs.   Roberts  &  Green,  for  the  defendant  in  error. 

Per  Curiam  :  From  the  complicated  and  somewhat  contra- 
dictory statements  of  the  witnesses,  of  the  facts,  it  is  not  entirely- 
easy  to  arrive  at  the  truth  of  the  case.  The  agreement  between 
Richardson  and  Ruggles,  of  the  12th  of  November,  1860, 
referred  to  as  exhibit  B,  shows  that  on  the  day  of  its  date, 
those  parties  had  settled  all  matters  of  debts,  claims  and 
accounts  between  them  on  these  terms  :  that  Richardson  should 
deed  to  Auten,  the  complainant  in  the  original  and  amended 
bills,  and  to  which  Richardson  and  Ruggles  were  parties, 
the  land  in  question,  which  Ruggles  had  sold  him,  he,  Ruggles, 
undertaking  to  redeem  the  land  which  had  been  sold  to 
satisfy  a  judgment  against  Richardson  in  favor  of  McCoy, 
Howe  &  Co. — which  was  done  by  Auten.  Ruggles,  when  he 
conveyed  to  Auten,  was  the  equitable  owner  of  the  land,  the 
legal  title  being  in  Richardson.  Richardson  knew  Auten  had 
bought  the  land  of  Ruggles — knew  he  had  taken  actual 
possession  of  it,  and  knew  also,  he  was  making  valuable 
improvements  on  it,  and  never  forbid  him  or  pretended  any 
title  to  the  land,  after  the  12th  of  June,  1860. 

This  agreement  and  the  payment  by  Auten,  under  it,  ought  to 
be  considered  as  settling  the  equities  of  these  parties,  and  the 
circuit  court  decided  properly,  in  requiring  Richardson  to  execute 
a  deed  of  release  to  Auten,  and  that  decree  must  be  affirmed. 

Decree  affirmed. 
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William  Brownfield  et  al. 

V. 

Thomas  Brownfield. 

1.  Injunction  bond — when  condition  broken.  Upon  suing  out  an  in- 
junction to  restrain  the  defendant  from  "  claiming  and  using  certain  per- 
sonal and  real  estate,"  an  injunction  bond  was  given,  the  condition  of 
■which  provided  for  the  payment  of  "all  such  costs  and  damages  as  should 
be  awarded  against  the  complainants  in  case  the  injunction  should  be  dis- 
solved :"  Held,  there  could  be  no  recovery  upon  the  bond  except  for  such 
damages  as  may  have  been  awarded  by  the  chancellor  on  the  dissolution  of 
the  injunction,  in  the  mode  provided  by  the  act  of  1861. 

2.  Injunction — practice  on  dissolution.  In  such  case  it  is  the  duty  of  the 
party  damnified  by  the  granting  of  an  injunction,  at  the  time  of  its  dissolution 
to  suggest  his  damages,  and  have  the  same  adjudged  to  him  by  the  court,  and 
failing  to  do  so,  he  is  estopped  from  a  recovery  on  the  bond. 

3.  Bill  of  exceptions — when  may  be  signed.  A  bill  of  exceptions  may 
be  signed  at  a  term  of  court  subsequent  to  the  trial,  when  the  record  shows 
that  it  was,  by  the  courts,  ordered  to  be  presented  at  that  term. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

Mr.  C.  B.  Smith,  for  the  plaintiffs  in  error. 

Mr.  Wm.  B.  Webber,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

Suit  was  brought  on  an  injunction  bond,  with  a  penalty  of 
$1,000,  which  contained  this  condition  : 

"  Now,  therefore,  the  condition  of  the  above  obligation  is 
such,  that  if  the  above  named  complainants,  their  executors, 
administrators,  or  any  of  them,  shall,  and  do  well  pay,  or  cause 
to  be -paid,  to  the  said  Thomas  Brownfield,  his  executors,  admin- 
istrators or  assigns,  all  such  costs  and  damages  as  shall  be 
awarded  against  the  complainants,  in  case  this  injunction  be 
dissolved,  then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect." 

Besides  the  bond  and  record  of  the  proceedings,  the  proof 
submittted,  was,  that  defendant  in  error  had  paid  attorneys' 


1871.]  Beownfield  et  al.  v.  Beownfield.  153 

Opinion  of  the  Court. 

fees  in  defending  the  suit  enjoined,  to  the  amount  of  $2,700. 
The  injunction  was  dissolved,  and  costs  were  adjudged  against 
the  complainants,  but  no  damages.  It  was  admitted  that  the 
costs  had  been  paid. 

The  court  below  rendered  judgment  for  the  penalty  of  the 
bond. 

The  injunction,  in  this  case,  was  not  granted  to  stay  a  judg- 
ment at  law,  but  to  restrain  the  obligee  from  "  claiming  and 
using  certain  personal  and  real  estate."  As  the  injunction  was 
not  issued  under  the  statute,  there  is  no  prescribed  rule  in 
regard  to  the  amount  or  condition  of  the  bond.  This  is  left  to 
the  discretion  of  the  judge,  or  master,  who  may  grant  the  writ. 
The  condition  might  have  been  such  as  to  include  necessary 
counsel  fees  which  were  paid  in  defending  the  injunction. 

The  important  question  is,  is  there  a  breach  of  the  condition 
until  there  is  an  award  of  damages?  Can  the  damages  be 
awarded  in  a  suit  on  the  bond,  when  there  was  no  award  of 
damages  on  the  dissolution  ?  Must  not  the  breach,  in  fact, 
exist  before  the  institution  of  the  suit? 

The  language  of  the  condition  is,  that  the  obligors  "pay  all 
such  damages  as  shall  be  awarded  against  the  complainants,  in 
case  the  injunction  shall  be  dissolved."  Upon  suggestions  in 
writing  at  the  time  of  the  dissolution,  the  court  would  have 
assessed  damages.  The  statute  provides,  that  in  all  cases  where 
an  injunction  is  dissolved,  the  court,  after  such  dissolution,  and 
before  final  disposition  of  the  case,  upon  suggestion  of  the  party 
claiming  damages,  shall  hear  evidence  and  assess  such  damages 
to  the  party  damnified  as  the  case  may  require,  and  may  award 
execution  therefor.     (Sess.  Laws  1861,  133.) 

It  was  the  duty  of  the  party  damnified  to  suggest  his  dama- 
ges at  the  time  of  dissolution,  and  if  they  were  not  paid  or 
collected  in  due  course  of  law,  the  obligors  would  be  liable  on 
their  bond. 

According  to  the  condition,  the  damages  must  be  awarded — 
adjudged — "  against  the  complainants."  James  Myers,  one  of 
the  obligors,  was  not  a  complainant,  but  merely  the  security 
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of  the  complainants.  His  liability  attached,  only  on  condition 
that  complainants  failed  to  pay  the  damages  awarded.  None 
were  awarded,  and  therefore  there  was  no  failure,  and  no 
breach  of  the  condition. 

In  actions  on  such  bonds  as  this,  the  penalty  is  not  recover- 
able. The  judgment  should  be  for  the  penalty,  to  be 
.discharged  upon  the  payment  of  the  damages  assessed.  No 
damages  can  be  assessed  if  there  be  no  breach,  and  the  breach 
— the  violation  of  the  obligation — must  precede  the  institution 
of  the  suit  upon  the  bond.  In  this  case,  as  no  damages  were 
awarded  prior  to  the  trial,  there  was  no  breach  at  the  time  of 
the  commencement  of  the  suit.  Neither  the  principal  obligors 
nor  their  security  could  comply  with  the  condition  of  the  bond. 
They  could  not  fix  their  own  liability,  and  the  obligee  had 
failed  to  have  it  determined  by  the  judgment  of  the  court.  It 
would  be  an  anomaly  to  hold  a  party  liable  for  what  he  could 
not  discharge  without  the  necessity  of  a  suit  to  determine  his 
liability.  The  failure  to  have  the  damages  awarded  at  the 
time  of  the  dissolution  of  the  injunction,  prevents  any  recov- 
ery upon  the  bond.     Roberts  v.  Fahs,  36  111.  268. 

This  view  is  sustained  by  a  consideration  of  the  statute 
referred  to.  This  confers  full  power  upon  the  judge,  to  award 
damages  upon  the  dissolution  of  the  injunction.  There  the 
power  is  best  reposed.  The  bond  is  held  as  security  for  the 
non-payment  of  the  damages. 

The  objection  is  made  by  counsel  for  defendant  in  error, 
that  there  is  no  record  of  the  evidence  before  us,  as  the  bill  of 
exceptions  shows  that  it  was  signed  at  a  term  after  the  trial. 
It  was,  however,  directed  to  be  prepared  at  the  subsequent 
term,  by  the  judge,  by  an  entry  on  the  record.  There  is  no 
force  in  the  objection. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Emily  Swarnes,  Administratrix,  etc. 

v. 

John  A.  Sitton. 

1.  New  trial — disqualification  of  jurors.  On  the  authority  of  the  case 
of  Vennum  v.  Hanoood,  1  Gilm.  659,  a  new  trial  will  be  granted  where  it 
appears  that  two  of  the  jurors  who  sat  upon  the  trial  of  the  case,  had,  at  a 
former  term,  served  upon  a  jury  which  found  a  verdict  against  the  defend- 
ant, in  a  similar  case  against  her,  involving  a  similar  loss,  in  the  same 
manner,  and  at  the  same  time. 

2.  Same — rule  otlierwise,  where  the  same  counsel  was  engaged  in  both  cases. 
But  a  new  trial  will  not  be  awarded  for  that  reason,  where  it  also  appears 

.in  such  case,  that  the  same  counsel,  on  behalf  of  the  defendant,  was  engaged 
on  the  trial  of  both  causes.  Under  these  circumstances,  a  party  can  not  be 
deprived  of  the  benefit  of  his  verdict.  It  was  the  duty  of  counsel,  knowing 
the  disqualification  of  these  jurors,  to  recollect  the  fact,  and  make  avail- 
able in  proper  time,  the  objections  which  existed  against  them. 

3.  Nor  in  such  case  will  it  avail  the  defendant,  that  these  jurors  were 
examined  touching  their  qualification,  and  answered  that  they  knew  noth- 
ing of  the-  case,  or  that  they  had  no  previously  formed  opinion  in  it,  it 
appearing  that  such  examination  was  conducted,  and  the  statement  of  the 
case  made,  in  such  a  general  way  as  not  to  have  brought  to  the  attention  of 
the  jurors  the  fact  of  the  former  trial,  or  to  have  been  calculated  to  elicit 
from  them  any  thing  in  regard  to  it. 

Appeal  from  the  Circuit  Court  of  Greene  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Messrs.  Woodson  &  Withers  and  Mr.  N.  M.  Knapp,  for 
the  appellant. 

Mr.  H.  Case,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  John  A.  Sitton 
against  Emily  E.  Swarnes,  administratrix  of  Lewis  Swarnes, 
deceased,  to  recover  the  value  of  a  quantity  of  wheat  shipped 
on  the  steamboat  Badger,  of  which  the  said  Lewis  was  owner 
and  commander,  for  St.  Louis,  and  alleged  to  have  been  wholly 
lost  through  his  negligence* 
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A  verdict  and  judgment  were  rendered  in  favor  of  the  plain- 
tiff, and  the  defendant  brings  the  record  here,  claiming  a 
reversal  of  the  judgment,  on  the  ground  that  two  of  the  jurors 
who  sat  on  the  trial  of  the  case,  had  at  a  former  term  served 
upon  a  jury  which  found  a  verdict  against  the  defendant,  in  a 
similar  case  against  her,  involving  a  similar  loss  upon  the 
same  boat,  at  the  same  time,  and  that  instructions  were 
improperly  given  and  refused. 

The  affidavits  introduced  on  the  hearing  in  the  court  below 
of  the  motion  for  a  new  trial,  show  that  two  of  the  jurors  at  the 
term  before,  had  sat  upon  a  jury  which  found  a  verdict  against 
the  defendant,  in  a  similar  case  against  her,  involving  a  loss 
upon  the  same  boat,  at  the  same  time  it  was  alleged  the 
wheat  sued  for  was  lost,  and  on  their  examination  at  the  time 
of  being  empanelled,  they  stated  that  they  knew  nothing  of 
the  case  to  be  tried,  and  that  they  had  no  previously  formed 
opinion.  These  two  jurors  had  essentially  prejudged  the  case 
against  the  defendant,  and  she  had  a  sufficient  ground  of 
challenge  against  them  ;  and  if  there  had  been  no  fault  or  negli- 
gence on  her  part,  or  that  of  her  counsel,  in  not  exercising  her 
right  of  challenge,  she  would  have  been  entitled  to  a  new 
trial,  on  account  of  the  disqualification  of  these  jurors.  Ven- 
num  v.  Harwood,  1  Gilm.  659. 

The  defendant  was  the  party  defendant  in  the  former  case. 
One  of  her  present  counsel  was  engaged  in  the  trial  of  it,  and 
knew  that  these  two  jurors  sat  on  that  trial,  and  if  he  or  the 
defendant  did  not,  as  stated,  recollect  the  fact,  the  conse- 
quences of  such  forgetfulness  or  inattention,  should  not  be 
visited  upon  the  plaintiff,  to  deprive  him  of  the  benefit  of  his 
verdict.  The  previous  trial  of  a  similar  question,  at  the  former 
term  of  the  same  court,  should  have  put  the  defendant  or  her 
counsel  upon  inquiry  of  the  jurors,  in  regard  to  any  knowl- 
edge or  information  concerning  the  facts  of  that  case. 

The  inquiry  of  the  jurors,  so  far  as  appears,  was  as  to  their 
acquaintance  with  the  facts  of  the  case  in  hand;  and  they 
might   well   have  answered  that  they  knew    nothing   of  the 
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case  to  be  tried,  or  that  they  had  no  previously  formed  opin- 
ion in  it,  either  in  forgetfulness  of  the  former  trial,  or  in 
ignorance  that  the  opinion  formed  in  the  former  case  involved 
the  having  formed  one,  virtually,  in  the  case  pending.  And 
although  it  is  said  that  the  nature  of  the  case  was  stated  to  the 
jury  at  the  time  they  were  empanelled,  we  must  take  it  to  have 
been  in  such  a  general  way  as  not  to  have  brought  to  the  atten- 
tion of  the  jurors  the  fact  of  the  former  trial,  or  to  have  been 
calculated  to  elicit  from  them  any  thing  in  regard  to  it.  We 
are  compelled  to  say,  that  proper  diligence  was  not  exercised 
in  this  case  to  discover  and  make  available,  in  proper  time, 
the*  objections  which  existed  against  these  jurors. 

The  two  following  instructions  were  asked  by  the  defendant, 
and  refused  : 

"  No.  11.  The  court  instructs  the  jury  that  if  the  evidence 
shows  that  the  plaintiff  was  a  forwarding  and  commission 
merchant,  and  that  the  wheat  shipped  was  the  property  of 
other  persons  left  with  him  to  ship,  to  sell,  or  on  commission 
for  them,  he  can  not  recover  for  such  wheat  of  other  persons, 
unless  it  also  appears  that  he  has  been  compelled  to  pay,  and 
has  paid,  the  same  to  the  owners. 

"  No.  12.  The  court  further  instructs  the  jury  for  the 
defendant,  that  unless  the  jury  shall  believe,  from  the  evidence, 
that  the  wheat  mentioned  in  the  several  counts  of  the  plain- 
tiff's declaration  belonged  to  plaintiff  Sitten,  they  must  find 
for  defendant." 

Without  intending  to  have  it  implied  that  in  case  there  had 
been  any  evidence  upon  which  to  found  these  instructions, 
they  should  have  been  given,  it  is  sufficient  to  say,  that  they 
were  properly  refused,  because  there  was  no  evidence  in  the 
case  upon  which  to  base  them. 

There  is  no  testimony  whatever  of  witnesses  in  regard  to 
the  ownership  of  the  wheat,  except  that  several  witnesses 
speak  of  it,  incidentally,- as  the  plaintiff's  wheat.  We  do  not 
consider  that  the  bills  of  lading  furnish  any  evidence  that  the 
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plaintiff  shipped  the  wheat  for  other  owners,  to  consignees 
of  their  own  selection,  as  is  claimed  by  appellant's  counsel. 
There  is  nothing  in  them  indicative  of  such  fact,  unless  it  be 
that  they  show  the  sacks  of  wheat  were  marked  with  certain 
initials.  But  we  can  give  to  them,  alone,  no  significance  as 
evidencing  ownership  of  the  wheat  in  other  persons.  Such 
mere  initials,  of  themselves,  seem  to  be  entirely  unmeaning. 

The  objections  to  the  instructions  given  for  the  plaintiff, 
seem  to  rest  upon  the  same  ground,  of  want  of  ownership  of 
the  wheat,  and  are  removed  in  the  same  way,  as  having  no 
foundation  in  the  evidence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Reaper  City  Insurance  Company 
v. 

James  S.  Brennan. 

Insurance — of  the  requisite  disclosure  in  the  application,  of  the  title  of  the 
assured.     A  policy  of  insurance  contained  the  following  clause : 

"  If  the  property  to  be  insured  be  held  in  trust  or  on  commission,  or  be  a 
leasehold  interest,  or  equity  of  redemption,  or  if  the  interest  of  the  insured 
to  the  property  be  any  other  than  the  entire,  unconditional  and  sole  owner- 
ship of  the  property,  for  the  use  and  benefit  of  the  insured,  it  must  be  so 
represented  to  the  company,  and  so  expressed  in  the  written  part  of  this 
policy;  otherwise  the  policj^  shall  be  void." 

At  the  time  the  insurance  was  effected,  the  property  had  been  sold  on  a 
judgment  and  execution  against  the  assured,  but  the  twelve  months  allowed 
for  redemption  had  not  expired :  Held,  the  non-disclosure  of  this  sale 
avoided  the  policy;  the  title  of  the  assured  was  not  "entire,  unconditional 
and  sole." 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  B.  S.  Edwards,  Judge,  presiding. 
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This  was  an   action  on  a  policy  of  insurance,  brought  by 
Brennan  against  the  Reaper  City  Insurance  Company.     Judg- 
ment was  rendered  in  favor  of  the  plaintiff,  from  which  the 
'  defendant  appealed. 

Messrs.  J.  C.  &  C.  L.  Conkling,  for  the  appellant. 

Messrs.  Herkdon  &  Orendorff,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  is  an  action  on  a  policy  of  insurance.  At  the  time  the 
insurance  was  effected,  the  property  had  been  sold  on  a  judg- 
v  ment  and  execution  against  the  assured,  but  the  twelve  months 
allowed  for  redemption  had  not  expired.  It  is  insisted  the  non- 
disclosure of  this  sale  avoids  the  policy,  by  virtue  of  the 
following  clause  therein  : 

"If  the  property  to  be  insured  be  held  in  trust  or  on  com- 
mission, or  be  a  leasehold  interest  or  equity  of  redemption,  or 
if  the  interest  of  the  insured  to  the  property  be  any  other  than 
the  entire,  unconditional  and  sole  ownership  of  the  property, 
for  the  use  and  benefit  of  the  insured,  it  must  be  so  represented 
to  the  company,  and  so  expressed  in  the  written  part  of  this 
policy ;  otherwise  the  policy  shall  be  void." 

We  must  hold  this  defense  valid.  It  can  not  truthfully  be 
said  that  the  assured  had,  at  the  date  of  the  insurance,  "the 
entire,  unconditional  and  sole  ownership  of  the  property."  On 
the  contrary,  the  purchaser  at  the  sheriff's  sale,  although  he 
had  not  acquired  a  complete  title,  either  legal  or  equitable,  as 
held  in  Phillips  v.  Demoss,  14  111.  412,  had  certainly  acquired 
an  interest  in  the  land  to  the  extent  of  his  bid,  which  would, 
in  a  few  months,  ripen  into  a  title  unless  redeemed.  With  this 
outstanding  and  paramount  interest  vested  in  another,  the  title 
of  the  assured  was  not  "  entire,  unconditional  and  sole." 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Patrick  W.  Gahan 

V. 

The  People  of  the  State  of  Illinois. 

1.  Indictment — return  into  open  court.  Where  the  record  showed  that 
the  grand  jury,  of  a  certain  term,  came  into  open  court  and  presented 
indictments;  after  which  entry,  came  the  title  of  two  cases  and  the  offense 
charged  in  each;  and  succeeding  this,  an  order  of  continuance  in  some 
suit,  and  then  followed  the  title  of  another  criminal  case,  with  a  minute  of 
the  offense  charged :  Held,  that  it  sufficiently  appeared,  from  the  record, 
that  the  indictment  in  the  latter  case  was  returned  into  open  court. 

2.  Criminal  law — idem  sonans.  In  an  indictment  for  an  assault  with  a 
deadly  weapon,  the  name  of  the  assaulted  person  was  spelled,  "  Mary  Dan- 
ner,"  and  on  the  trial,  she  testified  that  it  was  spelled  "  Dannaher  :"  Held, 
that  the  difference  in  the  sound  of  the  two  names  was  so  slight,  that  they 
must  be  regarded  as  the  same  name. 

3.  In  such  cases  the  rule  is,  that  the  incorrect  spelling  will  be  disre- 
garded, unless  the  difference  in  sound  in  the  two  names  is  apparent. 

Writ  of  Error  to  the  Circuit  Court  of  Fulton  county ; 
the  Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

Mr.  S.  Corning  Judd  and  Mr.  Wm.  J.  Dyckes,  for  the 
plaintiff  in  error. 

Mr.  L.  W.  James,  for  the  defendants  in  error. 

Mr.   Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  was  indicted  in  the  Fulton  Circuit 
Court,  for  an  assault  with  a  deadly  weapon,  upon  the 
person  of  Mary  Danner,  with  intent  to  commit  a  great  bodily 
injury,  when  no  considerable  provocation  existed.  It  is  first 
objected,  that  the  record  fails  to  show  the  indictment  was 
returned  by  the  grand  jury  into  court.  There  appears  in  the 
record  an  entry,  of  the  August  term,  that  the  grand  jury  came 
into  open  court  and  presented  indictments.  Then  follow  the 
titles  of  two   cases,  and  the  offense  charged  in  each.      Under 
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the  latter  is  an  order  of  continuance,  and  immediately  follow- 
ing, is  the  title  with  a  minute  of  the  offense  in  this  case.  We 
do  not  see  but  it  sufficiently  appears  that  the  indictment  was 
at  that  time  returned  into  open  court.  All  persons  would  so 
understand  the  entry.  It  may  not  have  been  made  precisely  in 
the  form  that  other  clerks  would  have  adopted,  but  we  think 
it  is  sufficient  in  substance.  It  would  require  an  effort  to  con- 
clude from  the  entry  as  it  stands,  that  it  fails  to  appear  that  it 
was  filed. 

But  the  principal  ground  relied  upon  for  a  reversal  is  a 
variance  of  the  name  in  the  indictment,  from  the  name  of  the 
person  assaulted.  In  the  indictment,  the  name  is  spelled 
"  Mary  Banner,  "  while  on  the  trial,  she  testified  that  it  was 
spelled  u  Dannaher.  "  The  difference  in  orthography  is  appar- 
ent, the  name,  as  truly  spelled,  having  the  letters  u  ah "  in 
addition  to  those  contained  in  the  name  as  spelled  in  the  indict- 
ment. But  notwithstanding  this  difference  in  orthography,  it 
is  not  apparent,  that,  without  care  and  effort,  a  large  majority 
would  not  pronounce  them  alike,  or  so  nearly  so,  that  it  would 
require  a  practiced  ear  to  distinguish  them.  As  most  persons 
would  pronounce  the  name,  the  "  h  "  would  be  silent,  and  the 
"  a  "  slightly  and  almost  imperceptibly  sounded.  It  would  be 
so  near  that  it  would  be  regarded  as  idem  sonans. 

Owing  to  the  difference  in  placing  the  accent  in  pronouncing 
almost  any  name,  as  great  or  a  greater  change  can  be  made,  than 
could  be  by  the  ordinary  pronunciation  of  this,  as  differently 
spelled.  The  rule  is,  that  unless  it  appears  that  the  difference 
in  sound  in  the  two  names  is  apparent,  the  incorrect  spelling  will 
be  disregarded.  In  this  case  it  is  so  slight  that  we  should  not 
feel  justified  in  reversing  for  that  reason. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Baetholomew  Whalen 

V. 

Kobert  N.  Bishop  and  Asa  Ruby. 

1.  Adverse  equities. — 'purchasing  in  outstanding  title.  The  holder  of 
an  equitable  title  to  lands,  has  the  right  to  protect  his  title  by  buying  in 
an  outstanding  legal  title,  to  enable  him  thereby  to  defeat  adverse  equities. 

2.  Same — purchasers  at  sheriffs'  sales — within  the  rule.  "When  an  attempt 
is  made  to  convey  lands,  subject  to  the  lien  of  a  judgment,  by  the  judgment 
debtor,  and  also  by  the  sheriff  under  a  fieri  facias,  but  by  a  misdescription, 
both  are  ineffectual  to  convey  the  legal  title,  and  the  purchaser  at  the  sher- 
iff's sale  perfects  his  title  by  buying  in  the  outstanding  legal  title,  equity 
will  not  deprive  him  of  his  advantage,  in  aid  of  one  claiming  title  under  the 
judgment  debtor  subsequent  to  the  judgment. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  a  proceeding  in  equity,  by  Whalen,  against  Bishop 
and  Ruby,  to  compel  reformation  of  a  deed,  by  which  Whalen 
had  sought  to  derive  title,  and  to  restrain  Bishop  from  pros- 
ecuting a  suit  in  ejectment.  Bishop  and  Whalen  both  had 
attempted  to  derive  title  from  one  Buntain  ;  the  former  by 
purchase  at  a  sheriff's  sale,  and  the  latter  by  deed  direct  from 
Buntain  subsequent  to  the  date  of  the  judgment.  Owing  to  a 
misdescription  in  a  deed  from  Ruby  to  Buntain,  and  also 
in  the  deed  to  Whalen,  and  in  the  sheriff's  deed  to  Bishop, 
neither  party  had  acquired  the  legal  title  until  Bishop  bought 
it,  and  took  a  deed  from  Ruby. 

Mr.  John  W.  Blackburn,  for  the  appellant. 

Mr.  James  A.  Eads  and  Mr.  R.  N.  Bishop,  for  the 
appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

It  is  appellant's  misfortune,  if  he  bought  this  land  in  good 
faith,  paid  for  it,  went  into   possession   and   made    valuable 
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improvements,  that  there  was,  at  the  time  of  his  purchase,  an 
older  and  a  better  title  to  the  land  in  another  person. 

It  is  not  shown,  nor  can  it  be  admitted,  that  appellant's 
equity  is  superior  in  any  respect  to  that  of  appellee  Bishop. 
Their  equities  were  equal  when  Bishop  acquired  the  legal  title 
by  purchase  from  Ruby. 

Appellant  claims  under  Buntain's  deed  to  McKeen,  prior  in 
date  to  Green's  judgment  against  Buntain.  The  purchaser 
under  this  judgment,  at  the  sale  by  the  sheriff,  acquired,  there- 
fore, a  right  superior  to  any  conveyed  by  the  deed  to  McKeen, 
and  this,  whether  Buntain's  title  was  a  legal  or  a  mere  equi- 
table title;  if  either,  it  was,  by  our  statute,  subject  to  the  lien 
of  the  judgment.  Green,  through  whom  Bishop  derives  his 
equity,  acquired  his  rights  before  McKeen  acquired  any  claim 
of  any  kind.  It  is  an  acknowledged  principle  everywhere,  that 
the  holder  of  an  equity  may  protect  his  equity  by  acquiring 
,  the  legal  title,  and  thus  cut  off  other  rival  equities.  This,  the 
appellee  Bishop,  has  done,  and  he  is  now  on  vantage  ground, 
and  can  not  be  compelled  to  surrender  it  to  appellant. 

We  see  no  error  in  the  decree  dismissing  the  bill,  and  there- 
fore affirm  the  same. 

Decree  affirmed. 


Elizabeth   W.  Mason 

V. 

William  Aestsworth. 

1.  Power  of  sale  in  a  mortgage — whether  it  may  be  executed  by  an 
assignee.  When  a  mortgage  contains  a  power  of  sale,  to  be  executed  by  the 
mortgagee,  his  heirs  or  assigns,  and  the  debt  secured  thereby  is  of  a  char- 
acter assignable  by  law,  an  assignee  of  the  debt  may  execute  the  power  of 
sale  contained  in  the  mortgage. 

2.  But  where  the  debt  is  not  evidenced  by  any  of  the  instruments 
assignable  by  law,  but  only  by  the  mortgage  itself,  which  is  not  assignable 
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except  in  equity,  then  the  mere  assignment  of  the  mortgage  will  pass  to  the 
assignee  only  an  equitable  title  to  the  debt,  and  in  such  case  the  power  of 
sale  in  the  mortgage  does  not  pass  to  the  assignee,  and  can  be  executed 
only  by  the  mortgagee  himself. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Messrs.  Lacey  &  Wallace,  for  the  appellant. 

Mr.  Luther  Dearborn,  and  Messrs.  Broadwell  & 
Springer,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Both  parties  claim  title  to  the  land  in  controversy,  from 
Darius  L.  Ball.  In  August,  1854,  Ball  and  wife  conveyed  the 
premises  by  warranty  deed  to  Reuben  Hankinson,  and  on  the 
6th  day  of  November,  1858,  Hankinson  and  wife,  by  warranty 
deed,  conveyed  the  same  premises  to  the  appellant. 

The  appellee  relies  on  a  title  derived  under  a  mortgage 
executed  by  Ball  and  wife  to  Alonson  Reed,  on  the  14th  day 
of  December,  1853.  This  mortgage  was  given  to  secure  an 
indebtedness  of  $110,  due  from  the  mortgagor  to  the  mort- 
gagee, but  it  does  not  appear  that  the  indebtedness  was 
evidenced  by  any  note  or  bond,  or  other  obligation  outside  of 
the  mortgage  itself.  The  mortgage  contained  a  power  of  sale 
which,  in  effect,  authorized  the  mortgagee,  his  heirs  and 
assigns,  in  default  of  payment,  to  sell  the  mortgaged  premises, 
and  upon  making  such  sale,  to  execute  a  sufficient  conveyance 
to  the  purchaser. 

In  April,  1854,  Reed,  by  his  writing  on  the  back  of  the 
mortgage,  assigned  all  his  " right,  title  and  interest"  therein, 
to  Jeremiah  B.  Watson,  and  constituted  Watson  his  attorney, 
in  his  name  or  otherwise,  "to  take  all  legal  measures  w  to  com- 
plete the  collection  of  the  mortgage  indebtedness. 

By  a  like  indorsement,  Watson  subsequently  assigned  and 
delivered  the  mortgage  to  Franklin  Johnson  and  Ira  B. 
Shepardson. 
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In  1859,  Johnson  and  Shepardson,  by  an  instrument  in  wri- 
ting attached  to  the  mortgage,  in  substance  the  same  as  the 
other  assignments,  assigned  their  interest  in  the  mortgage  and 
the  debt  secured  thereby,  to  Jacob  F.  Coppel,  and  delivered 
the  same  to  him  with  a  guaranty  that  the  same  was  a  good  and 
valid  mortgage. 

It  does  not  appear  that  the  mortgage  indebtedness,  or  any 
part  thereof,  was  ever  paid  to  the  mortgagee  or  to  either  of  the 
assignees. 

In  1860,  Jacob  F.  Coppel,  in  pursuance  of  the  power  sup- 
posed to  have  been  conferred  on  him  as  assignee,  undertook  to 
foreclose  the  equity  of  redemption  of  the  original  mortgagor 
and  those  claiming  under  him,  by  a  sale  by  virtue  of  a  clause 
in  the  mortgage  which  conferred  that  power,  and  at  a  sale  pre- 
viously advertised,  did,  on  the  13th  day  of  February,  1860,  sell 
the  mortgaged  premises  to  Luther  Dearborn,  the  grantor  of  the 
appellee,  and  executed  to  him  a  deed  purporting  to  convey, 
absolutely,  the  title  of  Ball  to  the  land  in  controversy. 

The  only  question  that  arises  on  this  record,  that  we  deem 
material  to  be  considered,  is,  whether  the  power  of  sale  con- 
tained in  the  mortgage  has  been  properly  exercised  by  a  party 
authorized  by  law  to  execute  it. 

Neither  the  debt  secured,  nor  the  mortgage  itself,  was 
assignable  at  common  law,  nor  have  they  been  made  assign- 
able by  any  statute  of  this  State.  Only  a  certain  class  of  choses 
in  action,  such  as  notes,  bonds,  bills,  and  other  instruments  in 
writing,  for  the  payment  of  a  specific  sum  of  money,  or  articles 
of  personal  property,  are  assignable  by  the  terms  of  our  statute. 
In  equity,  the  assignment  of  the  debt  will  carry  with  it  the 
mortgage,  which  is  only  regarded  as  an  incident  to  the  debt 
thereby  secured.  Even  an  equitable  assignment  of  the  debt 
will  authorize  the  holder  to  institute  proceedings  in  his  own 
name  to  foreclose  the  mortgage,  and  make  available  the  secu- 
rity.    Olds  v.  Cummings,  31  111.  188. 

Mortgages  to  secure  indebtedness  have  never  been  regarded 
as  assignable,  in  the  sense  of  negotiable  paper,  so  as  to  vest  the 
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legal  title  in  the  assignee.  That  class  of  securities  is  not  within 
the  meaning  of  the  statute  making  certain  choses  in  action 
assignable.  The  exact  position  of  Coppel,  in  regard  to  the 
mortgage  indebtedness,  was  that  of  the  equitable  owner,  the 
legal  title  still  remaining  in  the  original  mortgagee.  We  can 
not  regard  the  several  assignments  as  operating  to  divest  him 
of  the  legal  title,  and  as  vesting  the  same  in  Coppel.  The 
inquiry,  then,  arises,  can  an  equitable  owner  of  a  debt,  secured 
by  a  mortgage  containing  a  power  of  sale,  execute  that  power 
so  as  to  effectually  bar  the  equity  of  redemption  of  the  mort- 
gagor, and  pass  the  title  to  the  premises  to  the  purchaser? 

The  rule  is  settled,  at  least  in  this  State,  that  such  a  power 
of  sale  must  be  executed  by  the  original  mortgagee,  or  in  case 
the  debt  is  of  such  a  character  that  it  may  be  legally  assigned, 
so  as  to  vest  the  legal  title  in  the  assignee,  then  the  assignee 
himself  must  execute  the  power.  This  is  the  doctrine  of 
Pardee  v.  Lindley,  31  111.  174,  and  the  rule  there  stated  was 
affirmed  in  this  court,  in  Strother  v.  Law,  54  ib.  413.  We  are 
not  inclined  to  extend  the  rule  adopted  in  those  cases,  any 
farther.  The  case  under  consideration  does  not  come  within 
the  rule  established  in  either  of  those  cases.  There,  the  assignee 
was  the  legal  holder  of  the  indebtedness  secured  by  the  mort- 
gage, and  that  fact  carried  with  it  the  mortgage  as  a  mere 
incident,  and  the  assignee  was  held  to  be  the  proper  party  to 
execute  the  power.  But  not  so  in  this  case.  Coppel  was  only 
the  equitable  holder  of  the  mortgage  indebtedness,  and  it  would 
be  extending  the  rule  quite  too  far  to  hold  that  a  mere  equi- 
table assignee  could  execute  the  power  of  sale  contained  in  the 
mortgage,  by  which  the  debt  is  secured.  We  are  not  familiar 
with"  any  principle  of  law,  or  any  well  considered  case,  that 
extends  the  rule  to  that  extent.  Sales  of  this  character  have 
never  been  regarded  with  any  great  favor,  and  the  courts  have 
always  required  great  strictness  in  the  execution  of  the  power. 
It  is  only  from  the  necessity  that  was  found  to  exist,  to  make 
this  class  of  securities  effective  and  available,  that  the  assignee, 
holding  the  legal  title,  was  deemed  to  be  vested  with  the  right 
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to  execute  the  power  in  his  own  name.  We  find  the  doctrine 
that  permits  the  legal  assignee  to  make  the  sale  in  his  own 
name,  to  be  supported  on  principle  and  authority,  but  no  such 
rule,  so  far  as  we  know,  has  ever  been  held  to  apply  to  a  mere 
equitable  owner  of  a  debt,  secured  by  a  mortgage.  Hamilton 
v.  Lubukee,  51  111.  415. 

We  can  not  regard  the  several  assignments  as  having  vested 
the  legal  title  to  the  mortgage,  and  the  indebtedness  thereby 
secured,  in  Coppel,  so  as  to  have  authorized  him  to  execute  the 
power  in  his  own  name.  He  was  only  the  equitable  owner, 
and  the  legal  title  still  remained  in  the  original  mortgagee, 
Keed,  and  under  the  rule  in  Pardee  v.  IAndley,  Reed  was  the 
only  party  who  could  properly  execute  the  power  of  sale.  The 
equitable  assignment  of  the  debt  conferred  no  such  power  on 
Coppel. 

We  think  the  court  erred  in  holding  that  the  deed  of  the 
assignee,  Coppel,  conveyed  the  title  in  the  land  to  Dearborn, 
the  grantor  of  the  appellee.  The  power  was  not  executed  by  a 
party  authorized  by  law  to  do  so,  and  the  deed  of  the  assignee 
must  be  held  not  to  have  passed  the  title. 

Under  this  view  of  the  law,  the  finding  of  the  court  was 
erroneous,  and  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Augustus  E.  Harmon 

V. 

Charles  G.  Larked  etal. 

1.  Sheriff's  deed- -^requirements  thereof.  Where  a  party  claims  title  to 
lands  under  a  sheriff's  deed)  issued  on  a  sale  thereof  under  execution,  to 
entitle  him  to  the  possession,  there  must  be  uniformity  in  the  judgment, 
execution  and  sheriff's  deed,  unless  the  variance  is  explained. 

2.  Same — within  what  time  must  be  executed.  Where  a  sheriff's  deed  to 
lands  sold  under  execution,  was  executed  more  than  nine  years  after  the 
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levy  and  sale  under  the  judgment,  upon  the  application  of  the  holder  of  the 
certificate  of  purchase  alone,  and  without  notice  to  the  parties  interested, 
the  deed  was  held  to  be  invalid. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Augustus  E. 
Harmon  against  Charles  G.  Larned  and  John  L.  Sample,  to 
recover  possession  of  certain  lands  of  which  the  defendants 
were  in  possession.  Both  parties  endeavor  to  sustain  and  main- 
tain title  derived  from  the  same  source,  to-wit :  by  sales  under 
judgments  against  one  Thomas  A.  McLaurie,  and  by  transfers 
from  the  purchasers  at  such  sales  to  the  parties  to  this  record 
respectively,  with  the  addition  in  the  case  of  the  plaintiff  of  a 
deed  from  said  McLaurie  to  the  grantor  of  the  plaintiff. 
Defendants,  to  maintain  their  possession,  introduced,  with 
other  evidence,  two  sheriff's  deeds  to  the  lands,  executed  to 
one  Jones,  under  whom  they  claimed.  By  consent  of  the  par- 
ties the  cause  was  tried  by  the  court,  and  judgment  was 
rendered  for  the  defendants,  to  reverse  which  the  plaintiff 
brings  the  record  to  this  court. 

Mr.  A.  E.  Harmon,  plaintiff  in  error,  pro  se. 

Mr.  C.  B.  Smith  and  Mr.  J.  S.  Jones,  for  the  defendants  in 
error. 

Per  Curiam  :  The  deed  executed  by  Wright,  as  successor  of 
Clark,  sheriff*of  Champaign  county,  to  Jones,  assignee  of  Bad- 
dely,  is  variant  from  the  judgment  and  execution  thereon,  and 
it  was  not  aided  by  any  parol  evidence. 

The  year  in  which  the  judgment  was  rendered  against 
McLaurie  and  Bragg,  is  1860,  while,  in  what  purports  to  be 
the  transcript  of  the  judgment,  it  was  rendered  in  1858,  and  no 
proof  was  offered  to  show  there  was  but  one  judgment,  and  the 
judgment  recited  in  the  sheriff's  deed  is  for  an  amount  differ- 
ent from  the  one  in  the  judgment  set  out.     There  must  be 
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uniformity  in  the  judgment,  execution  and  sheriff's  deed  there- 
under, unless  the  variance  is  explained.  Johnson  v.  Baker,  38 
111.  98  ;  Same  v.  Bantock,  ib.  111. 

The  other  deed,  executed  by  Peter  Myers  as  successor  of 
N.  M.  Clark,  sheriff,  to  J.  S.  Jones,  was  executed  for  the  same 
property  on  the  same  execution  sale,  on  the  4th  of  October, 
1860,  more  than  nine  years  after  the  levy  and  sale  on  the  judg- 
ment. This  deed  was  executed  without  notice,  and  was  the 
unauthorized  act  of  the  sheriff  on  the  application  of  Jones 
alone.     Rueker  v.  Dooley  et  al.  49  ib.  377. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Kichaed  M.  Gregory 

V. 

John  W.  King. 

1.  Wagers — void  as  to  election  in  another  State.  A  wager  between 
citizens  of  this  State,  as  to  the  result  of  a  presidential  election  in  auother 
State,  made  prior  to  the  election,  is  against  public  policy,  and  void.  Such 
a  wager  is  equally  as  immoral  and  pernicious  as  one  upon  the  result  of 
such  election  in  the  State  in  which  the  parties  reside. 

2.  Same — whether  can  be  recovered  back.  Courts  of  justice  will  not 
encourage  such  wagers  by  affording  aid  to  either  party,  and  if  paid  by  the 
stakeholder  to  one  of  them,  although  from  the  result  of  the  election,  under 
the  conditions  of  the  wager,  he  was  not  entitled  to  it,  the  other  can  not 
recover  it  back. 

3.  Same— -former  decisions.  The  decisions  in  the  cases  of  Morgan  v. 
Pettit,  3  Scam.  529,  and  Smith  v.  Smith,  21  111.  244,  wherein  they  are  in  con- 
flict herewith,  are  overruled. 

Appeal  from  the  Circuit  Court  of  Morgan  county;    the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Mr.  Oscar  A.  DeLeuw,  for  the  appellant 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  parties  to  this  suit  wagered  one  hundred  dollars  each, 
upon  the  result  of  the  presidential  election  in  Pennsylva- 
nia, in  1864. 

The  money  was  deposited  with  a  stakeholder,  and  after 
the  election  was  paid  to  appellant. 

Appellee  brought  suit  to  recover  it  back,  alleging  that  it 
was  paid  in  consequence  of  false  representations. 

There  is  no  proof  of  fraud  or  improper  means  used,  to 
obtain  possession  of  the  money. 

If  the  wager  was  void,  it  can  not  be  recovered. 

This  court  decided,  in  Morgan  v.  Pettit,  3  Scam.  529,  that 
a  wager  between  two  citizens  of  this  State,  upon  the  result  of 
an  election  in  the  State  of  Kentucky,  was  not  illegal.  To  the 
same  eifect  is  the  case  of  Smith  v.  Smith,  21  111.  244. 

The  reason  given  by  the  court  for  the  decision  in  3  Scam. 
is,  "that  the  bet  was  made  between  citizens  of  this  State, 
residing  out  of  the  State  where  the  election  is  to  transpire, 
and  under  such  circumstances  as  preclude  them  from  exer- 
cising any  dangerous  or  controlling  influence  over  the  result." 

In  the  case  under  consideration,  the  wager  was  made  a 
month  or  two  prior  to  the  election. 

By  our  system  of  railroads  and  telegraphs,  an  extensive 
country  has  been  brought  closely  together.  A  rapid  passage, 
by  the  power  of  steam,  makes  Pennsylvania  and  Illinois 
near  neighbors.  Hence,  if  the  inducements  exist,  the  citizens 
of  one  State  can  almost  as  easily  control  the  result  of  an 
election  in  one  State  as  in  another. 

But  we  propose  to  take  a  broader  view  of  the  question 
involved.  We  assume  that  the  wager  between  the  parties, 
was  against  sound  policy  and  the  best  interests  of  the  whole 
country.  A  presidential  election  rouses  the  public  mind,  and 
excites  more  attention  than  all  of  our  elections.  Every  man 
is  deeply  concerned  as  to  the  result.  The  very  existence  of 
our  system  of  government  may  depend  upon  it.     Whether  the 
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wager  be  upon  the  result  in  one  State  or  another,  the  feelings 
are  alike  enlisted,  the  action  of  the  parties  alike  prompted  by 
an  interest  in  the  hazard. 

Courts  of  justice  should  not  encourage  such  wagers,  by 
affording  aid  to  either  party.  The  law  ought  not  to  sanction 
gambling  upon  the  result  of  popular  elections.  They  should 
be  free  and  pure.  The  elector  should  not  be  influenced  by 
any  hope  of  gain  or  fear  of  loss.  In  Vischer  v.  Yates,  11 
Johns.  21,  Chief  Justice  Kent  lays  down  the  following  prin- 
ciple, which  we  adopt :  "When  we  consider  the  importance 
of  popular  elections  to  the  constitution  and  liberties  of  this 
country,  and  that  the  value  of  the  right  depends  upon  the 
independence,  moderation,  discretion  and  purity  with  which 
it  is  exercised,  we  can  not  but  cherish  a  decision  which 
declares  gambling  upon  such  elections  to  be  illegal,  as  being 
founded  in  the  clearest  and  most  incontestable  principles  of 
public  policy." 

The  presidential  election  occurs  on  the  same  day  in  every 
State  in  the  Union.  The  issue  is  of  general  concern.  Each 
citizen,  in  each  State,  has  a  common  interest  in  the  mainten- 
ance of  free  government  and  constitutional  liberty.  The 
wager  is  equally  immoral,  is  equally  pernicious  in  its  influence, 
whether  upon  the  result  in  the  State  in  which  the  parties 
reside,  or  in  a  different  one. 

In  one  of  the  cases  cited  in  3  Scam,  supra,  (Allen  v.  Hearne, 
1  Term,  56,)  the  wager  was  between  two  voters,  as  to  the  event 
of  an  election  of  a  member  of  parliament,  before  the  opening 
of  the  poll.  It  was  decided  to  be  illegal,  upon  the  ground 
that  it  was  corrupt  and  against  the  fundamental  principles  of 
the  British  Constitution;  and  that  it  was  a  gambling  con- 
tract and  of  dangerous  tendency. 

Among  us,  where  the  whole  power  of  the  government  is 
returned  periodically  to  the  people,  the  elective  franchise 
should  be  preserved  from  all  corrupting  influences. 

The  majority  of  the  court  hold,  that  the  wager  in  this  case 
was  against  public  policy,  and  void. 
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We  also  hold,  that  it  would  be  against  probity  and  conscience 
to  allow  appellee  to  recover  it  back. 

The  cases  referred  to,  and  all  others  in  conflict  with  this 
opinion,  are  overruled. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Anton  Neustadt 

v. 

Cyrus  Hall. 

1.  New  trial — conflicting  evidence.  This  court  will  not  disturb  the  find- 
ing of  a  jury,  on  the  ground  merely,  that  in  judging  of  the  credibility  of 
two  witnesses,  whose  testimony  was  in  direct  conflict,  that  of  one  was 
accepted  in  preference  to  the  other. 

2.  Contracts — against  public  policy — will  not  be  enforced.  An  agreement 
which  grows  out  of,  or  is  connected  with,  an  illegal  or  immoral  act,  is  con- 
trary to  public  policy,  and  can  not  be  enforced.  Courts  will  not  aid  the  parties 
to  an  illegal  transaction  in  the  division  of  the  spoils. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  D.  Gillespie,  for  the  appellant. 

Messrs.  L.  &  L.  Davis,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  the  appellant 
against  the  appellee,  to  recover  the  sum  of  $800.  Verdict  and 
judgment  in  favor  of  the  appellee. 

The  only  question  is,  whether,  upon  the  evidence,  the  plain- 
tiff was  entitled  to  recover,  the  evidence  being  that  of  the 
parties  alone. 

Anton  Neustadt,  the  plaintiff,  testified :      "  On  or  about 

day  of ,  A.  D.  1865, 1  met  the  defendant,  Cyrus  Hall,  in  the 
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street  in  Alton,  Illinois,  between  my  office  and  his  headquar- 
ters, stopped  him,  and  handed  him  $1,000  in  United  States 
treasury  notes,  asking  him  at  the  same  time  to  keep  it  for  me 
until  Col.  Kuhn  came  back  ;  he  said  he  would  do  it,  and  take 
it  to  the  bank  for  me ;  a  day  or  two  after  I  handed  the  money 
to  Col.  Hall,  Mr.  Ferguson,  from  Monticello,  came  to  my  office 
and  demanded  $200  of  that  money  back;  I  went  to  Col.  Hall, 
who  went  to  the  bank  to  fetch  $200,  and  gave  the  same  to  me, 
which  I  took  and  paid  to  Mr.  Ferguson ;  this  left  $800  of  my 
money  in  the  hands  of  Hall.  Soon  after  Col.  Hall  was  ordered 
South.  Mr.  Ferguson  gave  me  the  $1,000  to  do  some  services 
for  the  Monticello  precinct,  and  to  pay  expenses  out  of  it.  The 
reason  why  I  gave  the  money  to  Col.  Hall  was,  because  I  had 
no  account  in  the  bank,  and  I  wanted  Hall  to  know  I  had  the 
money  and  I  also  wanted  Hall  to  keep  it  safe  for  Col."  Kuhn, 
who  was  about  buying  a  brewery,  and  asked  me  for  money 
before  he  left.  Mr.  Ferguson  told  me  that  Hall  had  advised 
him  to  goto  me.  All  the  services  had  been  performed  by  my- 
self;  I  had  exclusive  control  of  that  business ;  I  was  at  that 
time  detached  from  the  regiment  and  on  the  staff  of  the  com- 
manding general  of  the  post.  When  Col.  Hall  wanted  to 
recruit  two  men,  he  came  to  my  office  and  asked  of  me  per- 
mission to  do  so,  as  a  personal  favor.  Col.  Hall  was  not  entitled 
to  five  cents  of  that  money  ;  the  money  was  paid  to  me  for 
services  in  getting  recruits  into  the  144th  regiment  of  Illinois 
volunteers,  to  be  credited  to  Monticello  precinct,  and  I  expended 
one  hundred  and  eighty  dollars  of  my  own  money  by  getting 
the  men  and  having  them  mustered  into  the  service  at  St. 
Louis,  Missouri ;  the  $180,  nor  any  part  of  it  has  ever  been  paid 
to  me  by  any  one." 

The  defendant  testified  as  follows  :  "  That  at  the  time  refer- 
red to  by  the  plaintiff,  I  was  colonel  in  command  of  the  144th 
regiment  Illinois  infantry,  stationed  at  Alton,  Illinois,  and  about 
that  time  Mr.  Ferguson,  of  Monticello  precinct,  came  to  me 
and  said  he  wanted  to  get  the  privilege  of  enlisting  ten  men  in 
my  regiment  for  said  Monticello  precinct,  and  that  they  would 
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pay  for  that  privilege  the  sum  of  $1,000;  and  I  being  in  com- 
mand of  the  regiment,  supposed  I  had  the  lawful  right  to  say 
how  many  men  should  be  added  to  the  regiment,  and  I  told 
Mr.  Ferguson  I  could  not  tell  at  that  time  whether  I  could 
permit  the  recruits  to  come  in  from  Monticello  until  I  examined 
the  rolls  and  found  that  they  would  bear  some  more  recruits. 
Ferguson  called  on  me  again,  and  I  then  told  him  to  go  to 
Captain  Neustadt,  as  he  attended  to  that  business ;  he  then 
went  away;  not  long  afterwards,  Capt.  Neustadt  gave  me  a  roll 
of  money,  stating  that  Ferguson  gave  it  to  him ;  I  told  him 
then  to  take  so  much  out  for  his  services  as  he  wanted,  to 
which  he  replied  :  c  I  thank  you,  Colonel/  I  then  went  to 
the  bank,  counted  the  money  and  found  it  to  be  $950,  which  I 
deposited  there  ;  a  short  time  after  Capt.  Neustadt  came  to  me 
and  said  he  could  not  recruit  more  than  eight  men,  and  that 
Ferguson  wanted  $200  of  that  money  back;  I  gave  $200  to 
Neustadt,  which  he  has  returned,  as  I  suppose,  to  Ferguson ; 
in  a  short  time  afterwards  I  was  ordered  South,  to  take  com- 
mand of  a  regiment  in  the  front. " 

This  was,  in  substance,  the  testimony.  There  was  some 
further  testimony,  as  to  subsequent  occurrences  between  the 
parties,  in  regard  to  a  promise  or  readiness  to  pay,  but  as  the 
evidence  was  directly  contradictory,  it  is  not  deemed  material 
to  recapitulate  it. 

Neustadt  swears,  that  he  only  made  a  deposit  of  the  money 
with  Hall  to  keep  for  him. 

But,  from  Hall's  testimony,  it  appears  that  he,  being  colonel 
in  command  of  the  144th  regiment,  was  the  party  to  whom 
Ferguson  made  the  proposition  to  pay  $1,000  for  the  privilege 
of  putting  the  men  into  the  regiment;  that  Hall,  after  exam- 
ining the  rolls, sent  Ferguson  to  JNeustadt;  that  the  recruits,  or 
eight  of  them,  were  taken  into  the  regiment,  and  Neustadt 
stated,  Ferguson  gave  him  the  money. 

There  is  a  direct  conflict  between  the  testimony  of  the  appel- 
lant and  appellee,  and  if  the  jury,  in  judging  of  the  credibility 
of   the  witnesses,  accepted  that  of  the  appellee,  in  preference 
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to   that  of  the  appellant,  this  court  should  not  disturb  their 
verdict  for   so  doing. 

The  plaintiff  must  recover,  then,  if  at  all,  under  the  testi- 
mony of  Hall. 

According  to  that,  the  money  was  paid  for  the  privilege  of 
putting  recruits  into  the  regiment.  If  the  regiment  needed 
recruits,  it  was  the  duty  of  the  parties  to  this  suit,  to  recruit, 
and  in  their  action,  they  should  have  been  swayed  by  a  sense 
of  duty,  solely,  and  should  not  have  admitted  the  venal  con- 
sideration of  putting  money  into  their  pockets,  to  have  come 
in,  to  influence  their  conduct.  They  were  paid  by  the  govern- 
ment for  the  performance  of  the  duties  of  their  offices,  and  it  is 
contrary,  both  to  good  morals  and  the  public  policy,  that  they 
should  exact  or  receive  from  any  person,  money  for  the  per- 
formance of  such  duties.  It  can  but  lead  to  extortion, 
misconduct,  and  abuse,  and  should  receive  no  countenance  from 
a  court  of  justice.  It  seems  clear,  that  if  this  were  a  suit 
brought  by  either  Neustadt  or  Hall  against  Ferguson,  to  recover 
the  $1,000  under  this  agreement,  there  could  be  no  recovery, 
for  the  reason,  that  the  agreement  was  illegal,  as  being  contrary 
to  public  policy.  But  if  it  be  claimed,  that  inasmuch  as  the 
money  was  paid  by  Ferguson  to  Neustadt,  the  latter  may  main- 
tain this  action  to  recover  the  money  from  Hall,  the  answer 
is,  that  the  evidence  shows,  that  Neustadt  and  Hall  were,  con- 
cerned together,  in  this  transaction,  and  they  both  stand  in 
pari  delicto. 

A  court  will  not  aid  in  the  division  of  the  profits  of  an 
illegal  transaction,  between  associates. 

In  the  language  of  Lord  Ellenborough,  in  Edgar  et  al.  v. 
Fowler  et  al.  3  East,  222,  a¥e  will  not  assist  an  illegal  trans- 
action in  any  respect.  We  leave  the  matter  as  we  find  it;  and 
then  the  maxim  applies,  melior  est  conditio  possidentis. " 

The  case  comes  within  the  maxim,  that  ex  turpi  causa  non 
oritur  actio,  and  has  no  standing  in  court. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Billings  B.  Cole,  Administrator,  etc. 

v. 

William  S.  Duncan  et  al. 


1.  Bankruptcy — as  a  defense  to  the  foreclosure  of  a  mortgage — construc- 
tion of  section  20  of  bankrupt  act  of  1868.  The  defendant  in  a  bill  to 
foreclose  a  mortgage,  executed  by  him,  pleaded  his  discharge  in  bank- 
ruptcy under  the  bankrupt  law  of  1868 :  Held,  the  20th  section  of  that 
aet  was  not  intended  to  disturb  the  lien  of  the  mortgagee,  except  by  his 
express  consent,  and  through  the  joint  action  of  himself  and  the  assignee 
in  bankruptcy.  If  the  mortgagee  desire  to  prove  his  debt  and  participate 
in  the  assets  of  the  bankrupt,  he  can  do  so  upon  the  release  of  his  lien,  but 
the  option  is  left  with  him. 

2.  Parties  to  a  bill  to  foreclose  a  mortgage — where  the  mortgagor  has  been 
declared  a  bankrupt.  In  such  case,  if  the  mortgagor  has,  since  the  execu- 
tion of  the  mortgage,  been  declared  a  bankrupt,  the  assignee  in  bankruptcy 
is  a  proper  party. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

Messrs.  Cunningham  &  Webber,  for  the  plaintiff  in  error. 

Mr.  L.  C.  Hurd,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  a  bill  to  foreclose  a  mortgage.  The  defendant 
pleaded  a  discharge  in  bankruptcy,  under  the  bankrupt  law  of 
1868.  The  court  held  the  plea  sufficient,  and  dismissed  the 
bill.- 

It  is  insisted  by  the  counsel  for  appellee,  where  a  mort- 
gagor goes  into  bankruptcy,  the  mortgagee  must  avail  himself 
of  section  20  of  the  Bankrupt  Act,  and  have  his  lien  adjudi- 
cated in  the  court  having  jurisdiction  of  the  bankruptcy. 
This  position  is  wholly  untenable.  That  portion  of  section 
20  of  the  act,  applicable  to  this  subject,  reads  as  follows : 
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"When  the  creditor  has  a  mortgage  or  pledge  of  real  or  per- 
sonal property  of  the  bankrupt,  or  a  lien  thereon,  for  securing 
the  payment  of  a  debt  owing  to  him  from  the  bankrupt,  he 
shall  be  admitted  as  a  creditor  only  for  the  balance  of  the 
debt,  after  deducting  the  value  of  such  property,  to  be  ascer- 
tained by  agreement  between  him  and  the  assignee,  or  by  a 
sale  thereof,  to  be  made  in  such  manner  as  the  court  shall 
direct ;  or  the  creditor  may  release  or  convey  his  claim  to  the, 
assignee  upon  such  property,  and  be  admitted  to  prove  his 
whole  debt.  If  the  value  of  the  property  exceeds  the  sum 
for  which  it  is  so  held  as  security,  the  assignee  may  release  to 
the  creditor  the  bankrupt's  right  of  redemption  therein  on 
receiving  such  excess;  or,  he  may  sell  the  property  subject  to 
the  claim  of  the  creditor  thereon,  and  in  either  case  the 
assignee  and  creditor,  respectively,  shall  execute  all  deeds  and 
writings  necessary  or  proper  to  consummate  the  transaction. 
If  the  property  is  not  so  sold  or  released  and  delivered  up, 
the  creditor  shall  not  be  allowed  to  prove  any  part  of  his 
debt." 

We  should  not  be  prepared  to  admit  the  power  of  congress 
to  divest  the  lien  and  estate  of  the  mortgagee,  in  consequence 
of  the  bankruptcy  of  the  mortgagor,  even  if  it  had  enacted 
so  unreasonable  a  law.  But  it  has  not  done  so.  On  the  con- 
trary, the  extract  above  set  forth  shows  with  perfect  clearness, 
that  congress  did  not  intend  to  disturb  the  lien  of  the  mort- 
gagee except  by  his  express  consent  and  through  his  and  the 
assignee's  joint  action.  If  the  mortgagee  desires  to  prove  up 
his  debt  and  participate  in  the  assets,  he  can  do  so  upon  the 
release  of  his  lien,  but  the  option  is  left  with  him. 

It  is  said,  however,  that  the  assignee  in  bankruptcy  should 
at  least  have  been  made  a  party.  If  the  plea  was  merely 
designed  as  a  plea  of  want  of  proper  parties,  it  is,  even  for 
that  purpose,  insufficient.  It  does  not  give  the  name  of  the 
assignee,  or  allege  in  what  court  or  State  the  defendant 
obtained  his  discharge  in  bankruptcy.  It  refers  to  a  copy  of 
his  certificate  as  filed  with  the  plea  as  an  exhibit,  but  we  do 
12-— 58th  III. 
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not  find  such  copy  in  the  record,  and  can  not  presume  it  to 
have  been  filed.  The  plea  is  therefore  worthless  for  any  pur- 
pose, even  under  the  34th  section  of  the  bankrupt  act. 

If  the  plea  had  been  properly  pleaded,  it  would  have  been 
necessary  for  the  complainant  to  amend  his  bill  in  order  to 
make  the  assignee  a  party,  and,  independently  of  the  plea,  if  it 
be  true  that  the  defendant  has  been  declared  a  bankrupt,  it 
would  be  admissible  for  the  complainant  to  take  leave  to 
amend  his  bill  for  that  purpose. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Amos  Conklin" 

v. 
Ambeose  Leeds. 

1.  Agency — undisclosed  principal.  Where  chattels  are  bought  by  one 
in  his  own  name,  but  he  is,  in  fact,  buying  as  the  agent  of  another,  or  for 
himself  and  others,  as  partners  or  joint  owners,  the  undisclosed  principal, 
partners  or  joint  owners,  will  be  entitled  to  the  possession  of  the  chattels 
as  against  the  vendor  who  has  no  longer  a  general  or  a  special  property 
therein. 

2.  Undisclosed  agency  or  partnership.  Any  such  undisclosed 
principal,  partner  or  joint  owner,  has  the  right,  on  discovering  that  a 
purchase  has  been  made  by  such  agent,  partner  or  joint  owner,  in  his  own 
name,  or  without  disclosing  his  true  relation  to  other  parties,  to  tender 
complete  performance  of  the  contract  of  purchase,  and  take  possession  of 
the  chattels. 

3.  "Trover — whether  it  will  lie.  Where  a  partner  or  joint  owner  learns 
of  a  purchase  made  for  the  benefit  of  himself  and  other  partners  or  joint 
owners,  by  one  who  does  not  disclose  his  true  relation  to  the  property 
purchased,  tenders  final  performance  of  the  purchase  and  demands  posses- 
sion of  the  property  of  the  vendor  and  is  refused,  but  obtains  the 
possession  by  a  replevin  suit  in  his  own  name,  which  he  does  not  prose- 
cute, the  vendor,  having  no  longer  any  property  in  the  goods,  can  not 
maintain  trover  for  their  value. 
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Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
A.  J.  Gallagher,  Judge,  presiding. 

Messrs.  Bunn  &  Bunn,  for  the  appellant. 

Messrs.  Nelson,  Roby  &  Peddecord,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trover,  brought  by  appellee  in  the 
Macon  circuit  court,  against  appellant,  to  recover  the  value  of 
one  thousand  bushels  of  corn.  Appellee  testified  that  Jeffer- 
son came  to  him  and  purchased  the  corn  at  45  cents  per 
bushel,  in  his  own  name,  and  did  not  name  Conklin  at  the 
time.  Jefferson,  however,  testified  that  he  purchased  the  corn 
jointly  for  himself  and  Conklin,  as  partners,  but  did  not 
remember  that  he  said  any  thing  at  the  time  to  appellee  about 
appellant's  interest  in  the  contract.  Appellant  swore  that 
Jefferson  was  hired  by  him,  and  was  engaged  in  purchasing 
corn  for  him  as  his  agent  ;  and  Charles  Conklin  swore  he 
heard  appellant  employ  Jefferson  to  purchase  corn  for  the 
former,  and  that  witness  and  Jefferson  traveled  together  some 
days  in  purchasing  corn  as  agent  for  appellant  before  the 
corn  in  controversy  was  bought. 

From  this  evidence,  the  corn  was  purchased  either  for 
appellant  alone  or  jointly  with  Jefferson.  The  evidence  is 
clear  and  uncontradicted  that  one  or  the  other  fact  is  true.  If 
appellant  purchased  the  corn  individually,  through  Jefferson  as 
agent,  then  he  was  the  sole  owner,  and  had  a  right  to  its  pos- 
session, upon  payment  or  tender  of  the  balance  of  the  purchase 
money.  This  is  clearly  the  law,  notwithstanding  Jefferson 
may  not  have  disclosed  his  agency.  The  fact  that  it  was  not 
disclosed,  could  not  affect  the  rights  of  appellant ;  what  a 
person  does  by  another  he  does  by  himself,  and  the  rule 
applies  in  its  full  force  to  cases  of  this  character. 

If,  however,  appellant  and  Jefferson  were  partners,  or  joint 
purchasers,  then  appellant  became  a  joint  owner  of  the  property, 
and,  as    such,  by  paying   or    tendering    the   balance    of  the 


180  Conklin  v.  Leeds.  [Jan.  T., 

Opinion  of  the  Court. 

purchase  money,  he  became  entitled  to  the  possession  of  the 
corn.  Either  partner  or  joint  purchaser  may  complete  aeon- 
tract,  and  sue  in  the  name  of  the  owners,  and  recover  the  joint 
or  firm  property,  whether  purchased  by  one  or  another  of  the 
partners.  Either  of  several  joint  owners  of  property  has 
the  right,  as  against  third  persons,  to  its  possession,  and  being 
in  the  possession,  trover  will  not  lie  by  a  stranger  for  its 
recovery.  Even  if  Jefferson  was  a  joint  owner,  with  appellant, 
of  the  corn,  that  gave  appellee  no  right  to  recover  it.  If  he 
had  not  received  the  purchase  money,  he  could,  no  doubt,  sue 
and  recover  for  goods  sold  and  delivered,  but  not  the  property 
itself.  By  the  sale  and  tender,  if  it  was  made,  the  property 
passed  to  and  vested  in  appellant,  and  if  so,  appellee  could 
not  recover  for  a  wrongful  possession.  But  if  a  tender  was 
not  made  of  the  balance  due  on  the  purchase,  and  there  was 
no  agreement  for  a  delivery  of  the  corn  until  the  balance  Avas 
paid,  then,  acquiring  the  possession  of  the  property  by  replevy- 
ing it  was  wrongful,  and  as  the  suit  in  replevin  was  dismissed, 
a  recovery  might  be  had  in  this  form  of  action. 

The  court  instructed  the  jury,  on  behalf  of  appellee,  in  sub- 
stance, that  if  they  believed  that  Jeiferson  and  appellee  were 
partners  or  joint  purchasers,  and  the  former  purchased  the 
corn  in  his  own  name,  without  disclosing  the  relation  that 
existed  between  them,  the  taking  by  appellant  would  be  wrong- 
ful. We  have  seen  that  if  the  property  was  so  purchased,  and 
appellant  tendered  the  balance  of  the  price  agreed  to  be  paid 
them,  the  purchasers  were  entitled  to  recover  it.  It  may 
be  true,  in  such  a  case,  both  joint  owners  should  have  joined 
in  the  replevin  suit,  but  be  that  as  it  may,  if  they  were  joint 
purchasers  and  were  entitled  to  the  possession,  although  one 
of  them  may  have  improperly  sued  in  his  own  name,  and 
thus  acquired  possession,  the  possession  thus  acquired  would 
be  referred  to  the  right  of  property,  and  would  not  subject  a 
party  to  an  action  of  tort.  The  possession,  if  the  purchasers 
were  entitled  to  it,  would  be  rightful,  although  too  many  or 
too  few  may  have  sued  in  replevin.    This  instruction,  as  given, 
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was  calculated  to  mislead.  The  question,  whether  the  taking 
under  or  by  the  writ  of  replevin  was  wrongful,  did  not  depend 
upon  whether  appellee  and  Jefferson  were  joint  purchasers, 
but  whether  the  contract  had  been  so  far  performed  as  to  give 
them  the  right  of  possession.  If  they  were  so  entitled,  then 
the  possession  of  one  joint  owner  is  the  possession  of  both. 
As  the  instruction  was  calculated  to  mislead,  and  as  the  ver- 
dict seems  to  be  too  large,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Eugene  L.  Johnson  et  al. 

V. 

William  Pollock. 

1.  Contracts — construction  of,  in  a  particular  case.  P,  being  in  the 
possession  of  a  certain  tract  of  land,  entered  into  a  written  contract  with 
J,  whereby  it  was  agreed  that  P  would  pay  to  J  a  given  sum,  on  condition 
that  the  latter  should  convey  to  him  the  patent  title  to  the  land :  Held, 
that  this  agreement  did  not  create  between  the  parties  the  relation  of 
vendor  and  vendee,  or  that  of  lessor  and  lessee. 

2.  Same — rights  of  parties  under  the  same,  defined.  That  P,  having 
acquired  possession  of  the  land  independently  of,  and  prior  to,  the  making 
of  said  agreement,  and  while  so  in  possession,  having  contracted  with  J  for 
the  patent  title,  he  can  not  be  compelled  to  pay  his  money  for  and  accept  a 
less  title  than  that  for  which  he  bargained. 

3.  Same — And  in  such  case,  J  having  failed  to  obtain  the  patent  title, 
and  it  appearing  that  P  had  never  rescinded  or  repudiated  the  contract, 
but  at  all  times  has  been  ready  and  willing  to  pay  the  sum  stipulated  upon 
the  conveyance  to  him  of  the  patent  title,  J  will  not  be  permitted  to  rescind 
the  contract  and  recover  possession  of  the  premises,  on  the  strength  of  an 
agreement  he  has  never  been  in  a  condition  to  perform. 

4.  Evidence — parol — admissible,  to  show  why  an  erasure  teas  made  in  a 
writing.  Where  a  written  contract,  offered  in  evidence,  exhibits  an  erasure 
of  a  certain  part,  parol  evidence  is  admissible  to  show  why  such  erasure 
was  made.    Such  proof  can  not  vary  its  contents  in  any  manner* 
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Appeal  from  the  Circuit  Court  of  Schuyler  county  ;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  the  appellants, 
Eugene  L.  Johnson  and  others,  against  the  appellee,  William 
Pollock,  in  the  circuit  court  of  Schuyler  county,  to  recover 
the  W.  i  of  the  N.  W.  J  of  Sec.  4,  T.  3  N.,R.  2  W.,  situated 
in  said  county.  At  the  May  term  of  said  court,  1869,  the 
cause  was  tried  before  the  court,  without  a  jury;  and  at  the 
October  term  following,  a  judgment  was  rendered  in  favor  of 
the  appellee,  to  reverse  which,  the  appellants  bring  the  record 
to  this  court  by  appeal.  The  facts  in  this  case  are  sufficiently 
stated  in  the  opinion  of  the  court. 

Mr.  J.  S.  Winter,  for  the  appellants. 

Messrs.  Hay,  Geeene  &  Littler,  and  Mr.  J.  S.  Bailey, 
for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  appears  to  us  the  error  of  the  plaintiffs  is,  in  assuming 
that  the  position  of  these  parties  is  that  of  lessor  and  lessee, 
or  vendor  and  vendee,  the  latter  holding  the  possession  under 
a  contract  to  purchase.  We  do  not  understand  this  to  be  their 
position.  The  defendant  was  in  possession,  jointly,  with  one 
Punkle,  prior  to  and  at  the  time  of  the  contract,  and  while  so 
in  possession,  plaintiffs,  then  having  a  bare  claim  or  color  of 
title,  entered  into  a  written  contract  to  convey  to  them  the 
patent  title.  This  is  the  agreement,  as  construed  by  this  court, 
in  Runlde  et  al.  v.  Johnson  et  al.  30  111.  328.  The  plaintiffs 
were  not,  then,  the  lessors  of  the  defendants,  nor  as  vendees 
from  the  plaintiffs  did  defendants  go  into  possession  under  them. 
The  contract  does  not  allude  to  the  possession  Runkle  and 
Pollock  had,  as  having  been  received  from  the  plaintiffs,  or 
intimate  that  they  had  anything  to  do  with  the  possession,  in 
any  manner  or  degree.  Its  sole  import  is,  if  the  plaintiffs 
shall  convey  the   patent   title  to   them,  they  being   then   in 
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possession  as  mere  intruders  or  trespassers,  they  will  pay  the 
plaintiffs  for  such  title,  the  sum  of  money  stipulated  and  at 
the  times  specified  in  the  agreement. 

This  is  the  contract,  and  the  only  contract.  It  must  be  con- 
ceded  the  defendants  were  not  bound  to  pay  their  money 
for  the  mere  covenants  of  the  plaintiffs.  It  was  the  patent  title 
for  which  they  agreed  to  pay,  and  to  that  they  are  entitled. 
Have  the  plaintiffs  offered  to  convey  such  title?  Their  counsel 
do  not  pretend  they  have.  He  says,  if  we  understand  his  argu- 
ment correctly,  that  he  introduced  the  evidences  of  title  which 
he  submitted,  for  the  purpose  of  giving  strength  to  the  color 
of  title  which  the  defendants  had  acquired  for  themselves 
by  their  possession  and  payment  of  taxes.  This  possession 
and  payment  of  taxes,  under  claim  and  color  of  title,  would 
not  confer  an  absolute  title.  They  only  operate  to  bar  a  recov- 
ery by  him  who  has  the  paramount  or  absolute  title.  It  might 
be  in  this  case,  that  there  were  persons  connected  with  this 
title  who  would  not  be  bound.  But  a  bar  was  not  what  the 
defendants  contracted  to  pay  for  and  the  plaintiffs  to  give.  It 
was  the  patent  title. 

But  the  plaintiffs  insist  that  in  this  action,  the  defendants 
are  not  permitted  to  deny  their  title,  as  they  have  acknowl- 
edged it  by  entering  into  the  contract,  and  can  not  now  dispute 
the  title.  If  it  had  been  shown  the  defendants  had  repudiated 
the  contract,  the  rule  invoked  might  apply,  but  they  have 
never  repudiated  it.  They  have  always  claimed  the  benefits 
of  it,  and  that  they  have  always  been  ready  to  pay  the  money 
whenever  the  plaintiffs  shall  obtain  the  patent  title  and  con- 
vey it  to  them.  This  action,  therefore,  can  not  proceed  on  the 
ground  that  the  defendants  have  rescinded  or  repudiated  the 
contract ;  they  have  done  neither.  The  cases  cited  by  plain- 
tiffs are  wholly  unlike  this,  in  this  its  leading  and  distinctive 
feature.  As  for  the  plaintiffs,  they  are  not  in  a  position  to 
rescind  and  bring  ejectment,  because  they  have  never  been  in 
a  condition  to  perform.  Baker  v.  Bishop  Hill  Colony,  45  111. 
264. 
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As  we  have  said,  this  case  is  wholly  unlike  any  of  those 
cited  by  plaintiffs.  By  the  terms  of  the  written  agreement, 
it  does  not  appear  defendants  ever  admitted  any  title  in  the 
plaintiffs.  At  the  time  of  the  execution  of  the  instrument, 
they  then  had  a  quit  claim  deed  from  Margaret  Gregg,  as  the 
only  heir  at  law  of  the  patentee,  executed  and  acknowledged 
on  the  3rd  of  December,  1857.  This  deed  plaintiffs  supposed 
conveyed  the  title  to  them,  but  it  did  not  satisfy  Runkle  and 
Pollock,  and  they  then  agreed  to  convey  to  them  the  patent 
title,  and  in  hunting  for  it,  they  found  that  Eosanna  Moore, 
before  her  death,  had,  on  the  6th  of  May,  1818,  conveyed  the 
land  to  one  William  Smith,  and  for  aught  that  appears  is  now 
in  him  or  his  legal  representatives. 

Would  it  not  be  the  most  monstrous  injustice  to  oust  these 
defendants  from  the  possession  of  this  land,  when  they  have 
always  been  ready  and  willing,  and  are  now,  to  pay  all  they 
contracted  to  pay,  upon  conveying  to  them  the  patent  title. 
The  defendants  acquired  possession  of  the  land,  not  through 
the  plaintiffs,  but  independently  of  them;  and  they  have  a 
clear  right  to  maintain  that  possession  notwithstanding  their 
contract,  which  is  merely  an  undertaking  to  pay  the  plaintiffs 
a  certain  price  for  the  land,  whenever  they  shall  produce  to 
them  the  paramount  or  patent  title,  not  acknowledging  that 
they  had  any  title. 

On  this  branch  of  the  case,  the  testimony  of  Mr.  Bagby,  the 
attorney  who  drew  the  agreement,  is  significant.  He  testifies 
that,  at  the  time  of  the  writing,  plaintiffs  claimed  they  were  the 
owners  of  the  patent  title  through  the  deed  from  Margaret  Gregg, 
as  the  only  heir  at  law  of  the  patentee ;  that  at  the  request  of 
the  parties  he  drew  up  the  contract  of  purchase  upon  a  printed 
blank  form  containing  this  clause  :  "And  in  case  of  failure  of 
the  party  of  the  second  part  to  make  either  of  the  payments, 
or  perform  any  of  the  covenants  on  their  part,  the  party  of 
the  first  part  shall  have  the  right  to  declare  this  contract  for- 
feited and  determined,  and  re-enter  and  take  possession  of  said 
land,  and  retain  all  payments  that  shall  have  been  made  on 
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this  contract;"  that  defendant  and  Runkle  objected  to  this 
clause,  stating,  if  Johnson  and  company  have  not  acquired  the 
patent  title  through  Margaret  Gregg's  deed,  then  they  would 
have  to  pay  the  money  or  give  up  the  land  and  still  acquire 
no  patent  title  to  the  land.  The  plaintiffs  then  said  they  would 
prove  up  their  title,  and  employed  Mr.  Bagby  to  file  a  bill  in 
chancery  for  that  purpose,  and  consented  that  this  clause 
should  be  stricken  out,  which  was  done,  and  the  contract  was 
executed  as  it  now  reads. 

This  evidence  was  objected  to  by  the  plaintiffs  on  the  ground 
that  it  varies  the  contract  actually  signed.  We  do  not  so 
understand  it.  It  is  not  denied  the  contract  in  evidence  shows 
this  erasure, — proof  why  it  was  made  can  not  vary  the  contract 
in  any  manner.  The  scope  of  the  evidence  is  to  show  why 
the  words  were  erased — the  intention  of  the  parties  in  erasing 
them.  But  the  plaintiffs'  counsel  insists,  had  the  erased  clause 
been  preserved  in  the  contract,  no  other  or  greater  legal  rights 
or  obligations  between  the  parties  would  have  been  created  than 
result  from  it  as  it  is.  That  clause,  with  the  exception  of  that 
portion  of  it  giving  to  plaintiffs  the  right,  on  declaring  a  for- 
feiture, "to  retain  all  payments  that  shall  have  been  made  on 
this  contract,"  he  insists  is  but  a  declaration  of  the  legal  effect 
of  the  contract  as  executed,  which  still  adheres  to  it  as  com- 
pletely as  though  it  were  expressed  in  terms  upon  its  face. 
For,  he  says,  a  vendee  in  possession,  claiming  title  under  a 
contract  of  purchase,  even  when  it  is  not  so  expressed,  by 
accepting  it,  undoubtedly  holds  under  an  implied  promise  he 
will  either  pay  for  the  land  according  to  his  agreement  or  sur- 
render the  possession  to  the  vendor.  If  this  be  so,  then  the 
testimony  of  Mr.  Bagby  has  worked  no  injury.  But  here  is  seen 
the  radical  error  of  the  plaintiffs'  counsel — the  false  hypothesis  on 
which  this  cause  has  been  conducted.  It  is  not  true  that  these 
defendants  are  vendees  in  possession  under  a  contract  of  pur- 
chase. They  occupy  no  such  position.  They  are  in,  not  by 
virtue  of  any  contract  of  purchase,  but  being  in  possession, 
they  agree,  if  the  plaintiffs  will  convey  to  them  the  patent  title 
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to  the  land,  they  shall  be  paid  therefor  $1,500.  If  the  views 
of  plaintiffs  were  sound,  how  easy  would  it  be  for  a  sharp 
speculator  in  land  to  oust  any  person  occupying  under  a  defec- 
tive title  a  tract  of  land,  by  agreeing  with  him  to  convey  to 
him  the  patent  title  to  his  land,  and  failing  in  this,  bring 
ejectment  and  turn  him  out  of  possession  on  the  strength  of 
such  an  agreement.  This  can  not  be  the  law  any  where,  as 
it  is  not  justice.  We  perceive  no  ground  for  the  interference 
of  this  court  to  disturb  the  judgment.     It  must  be  affirmed. 

Judgment  affirmed. 


Henry  Albretch,  Administrator,  etc. 

v. 

Fredrika  Wolf,  Administratrix,  etc. 

1.  Trusts  and  trustees — construction  of  a  particular  instrument.  B 
and  H  were  partners  in  business.  H  was  taken  sick,  and  made  his  will,  by 
the  terms  of  which,  it  was  provided,  that  if  B  would  deliver  over  to  W,  the 
executor  named  in  the  will,  certain  notes  which  were  held  by  the  firm,  for 
the  benefit  of  H's  daughter,  and  would  pay  H's  debts,  after  his  decease, 
B  should  have  all  the  remainder  of  H's  estate,  including  the  firm  property. 
Before  signing  the  will,  H  caused  it  to  be  read  to  B,  who  thereupon,  verbally 
accepted  the  terms  proposed,  and  it  was  then  executed.  After  H's  decease, 
B  demanded  an  appraisement  of  the  property,  to  see  if  he  would  accept 
of  it  under  the  terms  proposed,  which  was  had,  and  he  again  accepted, 
and  delivered  over  the  notes  to  W,  and  retained  the  remainder  of  the  prop- 
erty belonging  to  the  estate.  B  failed  to  pay  the  debts,  and  they  were  proved 
up  against  the  estate  of  H,  and  paid  by  W,  the  executor.  Afterwards  B 
and  W  died,  and  the  administrator  of  Ws  estate  filed  this  claim  against  the 
estate  of  B,  to  which  was  pleaded,  the  statute  of  limitations  and  the  statute 
of  frauds :  Held,  that  the  statute  of  limitations  constituted  no  bar  to  the 
action.  That  a  direct  trust  was  created  by  the  express  terms  of  the  will, 
and  thatB  received  the  property  under  the  conditions  imposed,  and  entered 
upon  the  discharge  of  his  duties,  and  that  the  relation  of  trustee  and  cestui 
que  trust  was  thereby  created  between  the  parties;  and  not  that  of  debtor 
and  creditor. 
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2.  Statute  of  limitations — in  what  cases  statute  will  not  apply.  To  say 
that  every  instance  of  trust  is  without  the  statute  of  limitations,  would  be 
stating  the  rule  too  broadly.  A  distinction  has  been  taken  when  the  trust 
is  a  continuing  one  between  the  parties,  or  when  the  trust  has  been  created 
by  will.    In  such  cases  the  statute  will  not  apply. 

3.  Same — in  what  cases  statute  applies.  The  rule  is  well  established,  that 
so  long  as  the  duties  of  the  trustee  remain  undischarged,  the  trustee  can  not 
avail  himself  of  the  statute  of  limitations  for  his  defense.  But  if  the  trustee 
openly  denies  the  trust  and  acts  adversely,  the  statute  will  begin  to  run, 
and  may  ultimate  in  a  bar  to  the  rights  of  the  cestui  que  trust. 

4.  Statute  of  fuauds.  This  case  can  not  be  assimilated  to  one  of  a 
mere  promise  to  pay  the  debt  of  a  third  party.  It  possesses  none  of  the 
elements  to  bring  it  within  the  statute  of  frauds. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  Chas.  P.  Wise,  for  the  appellant. 

Mr.  A.  W.  Metcalf,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  proceeding  was  originally  commenced  in  the  county 
court,  and  from  the  order  made  there,  an  appeal  was  prosecu- 
ted to  the  circuit  court,  and  a  trial  had  in  that  court  which 
resulted  as  before,  in  a  judgment  for  the  appellee.  The  appel- 
lant brings  the  cause  to  this  court,  and  seeks  a  reversal  of  the 
judgment  on  three  grounds  : 

First,  that  the  claim  is  barred  by  the  statute  of  limitations. 

Second)  that  if  any  promise  was  ever  made,  it  was  within  the 
statute  of  frauds,  and  therefore  void. 

Third,  that  the  verdict  is  against  the  weight  of  the  evidence. 

A  brief  history  of  the  case  will  be  necessary  to  a  clear 
understanding  of  the  errors  assigned. 

Frank  Bauer  and  George  Hoehn,when  living,  were  partners 
in  business.  Hoehn  died  first,  leaving  a  will.  In  the  will  it 
was  provided  that  if  Bauer  would  deliver  to  G.  A.  Wolf,  the 
executor  named  in  the  will,  for  the  benefit  of  his  (Hoehn's) 
daughter,  Amelia,  all  the  notes  which  the  firm  held  for  bor- 
rowed money,  amounting  to  the  sum  of  $570,  and  would  pay 
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all  the  just  debts  of  Hoehn,  after  his  decease,  Bauer  should 
have  all  the  remainder  of  the  property  belonging  to  the  estate, 
of  whatever  kind  or  description,  including  that  which  belonged 
to  the  firm.  After  the  will  was  written,  and  before  it  was 
signed,  Hoehn  sent  for  Bauer,  and  caused  the  will  to  be  read  to 
him,  and  asked  him  if  he  would  take  the  property  on  the  terms 
proposed,  to  which  Bauer  fully  assented. 

After  the  death  of  Hoehn,  which  occurred  but  a  short  time 
after  the  will  was  executed,  Bauer  accepted  the  terms  of  the 
will  and  delivered  the  notes,  amounting  to  $570,  to  Wolf,  the 
executor,  for  the  use  and  purpose  named  in  the  will,  and 
retained  the  other  property  belonging  to  the  estate  for  his  own 
use.  It  is  in  evidence,  that  Bauer  said,  after  the  death  of 
Hoehn,  that  he  wanted  the  property  appraised,  to  see  if  he 
would  accept  it  under  the  terms  of  the  will.  It  was  so 
appraised,  and  he  again  said  that  he  would  take  the  property, 
and  that  he  thought  he  could  make  money  out  of  it. 

The  will  of  Hoehn  was  admitted  to  probate  in  April,  1860, 
and  letters  testamentary  were  regularly  granted  to  G.  A.  Wolf, 
the  executor  named  therein. 

Bauer  failed  to  pay  the  debts  of  Hoehn,  and  the  debts 
were  regularly  proved  up  against  the  estate,  and  were  subse- 
quently paid  by  Wolf,  the  executor.  It  is  insisted  that  no 
settlement  of  these  matters  was  ever  made  by  Bauer  and  Wolf, 
in  the  lifetime  of  the  parties )  Bauer  died  in  March,  1868,  and 
in  a  short  time  afterward  Wolf,  the  executor,  died,  and  in  June, 
1869,  this  claim  was  filed  by  the  administratrix  of  the  estate 
of  Wolf,  against  the  estate  of  Bauer. 

It  is  insisted  on  the  part  of  the  appellant,  that  Bauer  took 
the  property  in  the  character  of  purchaser,  and  no  action  having 
been  commenced  within  five  years  after  the  promise  to  pay  the 
debt  of  Hoehn,  which,  it  is  alleged,  was  the  consideration 
agreed  to  be  paid  for  the  property,  that  the  action  is  now 
barred  by  the  statute  of  limitations.  If  the  transaction  can  be 
regarded  simply  as  a  purchase  of  the  property  from  Hoehn, 
with  the  agreement  that  Bauer  would  pay  the  debts  of  Hoehn, 
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then,  if  no  action  was  instituted  on  the  promise  within  five 
years,  the  statute  of  limitations  would  doubtless  constitute  a  bar 
to  the  action. 

We  are  of  opinion  that  the  facts  constitute  a  different  relation 
between  the  parties,  a  relation  essentially  different  from  that  of 
simply  debtor  and  creditor.  Bauer  took  the  property  under  the 
will,  charged  with  the  payment  of  the  debts  of  Hoehn.  For 
that  purpose  he  held  it  in  trust.  It  is  true,  the  trust  was 
only  accepted  by  parol.  Bauer,  however,  accepted  the  property 
under  the  provisions  of  the  will,  and  partly  performed  the  con- 
ditions of  the  trust.  The  fact  that  he  accepted  the  property 
and  entered  upon  the  discharge  of  the  trust,  would  work  an 
estoppel  inpais.  It  would  be  inequitable,  after  he  had  accepted 
the  property  under  the  provisions  of  the  will  and  appropriated 
it  to  his  own  use,  to  permit  him  to  retract,  and  say  he  had  never 
accepted  the  trust.  If  he  did  not  intend  to  perform  the  trust 
under  the  provisions  of  the  will  by  which  it  was  created,  he 
ought  to  have  returned  the  property,  or  accounted  to  the 
executor  of  the  estate  for  the  proceeds.  So  far  as  the  property 
was  partnership  property,  as  surviving  partner,  he  had  the 
undoubted  right  to  dispose  of  it,  but  that  fact  would  not  relieve 
him  from    the  obligation  to   account  for  the  proceeds. 

But  Bauer  did  not  take  the  property  in  the  character  of 
surviving  partner,  but  he  took  it  under  provisions  of  the  will, 
and  he  was  therefore  under  obligation  to  appropriate  the  same 
according  to  the  terms  of  the  trust  imposed.  It  does  not  seem 
to  be  questioned,  that  the  property  was  of  sufficient  value  to  dis- 
charge all  the  objects  of  the  trust.  If,  therefore,  the  relation  of 
trustee  and  cestui  que  trust  existed  between  the  parties,  the 
trustee  could  not  plead  the  statute  of  limitations,  in  bar  of  a  dis- 
charge of  his  duties  under  the  trust  created  by  the  express 
terms  of  the  will. 

It  is  doubtless  true,  that  there  are  certain  kinds  of  trusts  that 
come  within  the  statute  of  limitations,  and  it  would  be  stating 
the  rule  too  generally  to  say,  that  every  instance  of  trust  is 
beyond   and  without   the  reach  of  the  statute  of  limitations. 
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The  term  trust  has,  however,  a  very  broad  and  comprehensive 
meaning.  Any  deposit  of  money  for  a  particular  purpose,  has 
been  held  to  be  a  trust. 

In  Kane  v.  Bloodgood,  7  Johns.  Chy.  89,  Chancellor  Kent 
says  :  "  I  can  not  assent  to  the  proposition  that  all  cases  of 
direct  and  express  trust  arising  between  trustee  and  cestui  que 
trust,  are  to  be  withdrawn  from  the  operation  of  the  statute 
of  limitations. "  To  the  same  effect  is  Fenny  v.  Cochrane ,  1 
W.  &  S.  112. 

A  distinction  has  been  taken  where  the  trust  is  a  continuing 
trust  between  the  parties,  or  where  the  trust  has  been  created 
by  will.  In  such  cases  it  is  said,  the  statute  of  limitations  will 
not  apply. 

In  Farman  v.  Brooks,  9  Pick.  212,  it  was  held  that  the 
statute  of  limitations  does  not  apply  to  direct  trusts  created  by 
deed  or  will,  and  perhaps  not  to  those  created  by  appointment 
of  law,  such  as  executorships  and  administrations,  but  construc- 
tive trusts,  resulting  from  partnerships,  agencies  and  the  like, 
are  subject  to  the  statute. 

The  doctrine  of  that  case  is  supported  by  good  authority. 
Walker  v.  Walker,  16  Serg.  and  Raw.  379;  Kane  v.  Bloodgood, 
7  Johns.  Chy.  98;  Merwin  v.  Titsworth,  18  B.  Mon.  582. 

The  rule  seems  to  be  general  and  well  settled  by  authority, 
that  so  long  as  the  duties  of  the  trustee  remain  undischarged, 
the  trustee  can  not  avail  of  the  statute  of  limitations  for  his 
defense.  But  if  the  trustee  openly  deny  the  trust  and  act 
adversely,  the  statute  will  begin  to  run,  and  may  ultimate  in  a 
bar  to  the  rights  of  the  cestui  que  trust.  In  this  instance,  a  direct 
trust  was  created  by  express  terms  of  the  will,  and  the  trustee 
received  the  property  under  the  conditions  imposed  and  entered 
upon  the  discharge  of  the  duties.  The  duties  of  the  trust  were 
never  fully  discharged  in  the  lifetime  of  the  trustee,  and  he 
never  in  any  manner  repudiated  the  trust.  Bauer  took  the 
property  charged  with  the  payment  of  the  debts  of  Hoehn,  and 
retained  it  under  the  provisions  of  the  will,  to  his  own  use,  and 
we  do  not  see  that  the  estate  can  now  interpose  the  statute  of 
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limitations,  as  a  defense  to  the  trust  fund  in  the  hands  of  a 
trustee,  under  the  terms  of  an  express  trust  created  by  the  pro- 
visions of  the  will,  which  he  accepted. 

We  are  at  a  loss  to  understand  how  the  statute  of  frauds 
insisted  upon,  can  have  any  application  to  the  facts  in  this  case. 
The  case  can  not  be  assimilated  to  a  case  of  a  mere  promise  to 
pay  the  debt  of  a  third  party,  where  the  statute  of  frauds 
would  have  its  appropriate  application.  The  property  was 
bequeathed  to  Bauer  for  a  particular  purpose,  and  a  trust  was 
created  by  the  express  terms  of  the  will,  which  he  undertook 
to  perform.  The  case  has  no  elements  that  would  bring  it 
within  the  purview  of  the  statute  of  frauds. 

It  is  insisted  that  the  verdict  is  against  the  weight  of  the 
evidence.  It  can  not  be  denied  that  there  is  evidence  that  tends 
to  show  that  the  trust  had  been  fully  performed  by  Bauer  in 
the  lifetime  of  the  parties.  But  the  jury  heard  the  entire 
evidence,  and  have  found  the  issue  for  the  appellee,  and  we 
can  not  say,  after  a  careful  consideration,  that  the  verdict  is  so 
much  against  the  weight  of  the  evidence  that  we  would,  for  that 
reason  alone,  disturb  the  finding  of  the  jury.  The  jury  were 
the  better  judges  of  the  credibility  of  the  testimony  of  the 
several  witnesses,  and  we  must  rely  on  their  finding  for  the 
truth  of  the  case. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


The  County  Court  of  Macoupin  County 

v. 

The    People    ex    rel.    The    Toledo,  Wabash    and 

Western  Railway  Company. 

1.     Mandamus — of  the  Readings — on  demurrer  to  petition — what  held  to 
be  sufficient  statement  of  facts — showing  that  the  consolidation  of  two  certain 
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corporations  was  legal.  By  authority  of  the  legislature,  the  county  court  of 
Macoupin  county  subscribed  $20,000  to  the  capital  stock  of  the  Decatur  & 
East  St.  Louis  railroad  company,  and  by  the  terms  of  the  subscription  it 
was  agreed  that  the  county  should  issue  its  bonds  to  said  company  in  pay- 
ment therefor  ;  the  bonds  to  be  delivered  when  the  road  was  completed 
through  the  county,  and  when  so  delivered,  the  stock  should  be  delivered 
to  the  county,  and  the  same  should  thereupon  be  transferred  to  the  com- 
pany at  the  rate  of  one  dollar  per  hundred  shares.  Afterwards,  said  cor- 
poration consolidated  with  the  Toledo,  Wabash  and  Western  railway  com- 
pany, which  latter  corporation  instituted  a  proceeding,  to  compel,  by  man- 
damus, the  county  court  to  issue  said  bonds,  and  also,  to  transfer  the  said 
stock  to  petitioner,  for  the  price  stipulated.  By  agreement,  the  alternative 
writ  was  waived,  and  thereupon  a  demurrer  was  interposed  to  the  petition  : 
Held,  that  an  objection,  that  the  petition  does  not  state  sufficient  facts,  to 
enable  the  court  to  determine  the  legality  of  the  alleged  consolidation, 
could  not  be  sustained,  it  appearing  that  the  petition  does  aver,  that  the 
original  corporation  consolidated  with  the  petitioner,  and  thereby  suc- 
ceeded to  all  the  rights,  franchises  and  property  of  the  former  corporation. 
This  averment  is  sufficient,  and  the  legal  intendment  is,  that  the  consolida- 
tion was  in  accordance  with  the  law. 

2.  Same — validity  of  consolidation — how  determined.  The  validity  of  the 
act,  between  the  two  corporations,  can  only  be  determined  after  an  issue 
made,  by  a  proper  return  to  the  alternative  writ. 

3.  Subscription  to  stock — construction  of,  in  a  particular  case.  That 
by  the  express  terms  of  the  subscription  made  in  this  case,  the  county  was 
entitled  to  the  stock  of  said  corporation,  upon  the  delivery  of  the  bonds. 

4.  Statutes — construction  of  certain  acts  authorizing  the  subscription. 
The  act  of  the  legislature  of  1867,  incorporating  the  original  company, 
and  the  amendatory  act  of  1869,  clearly  intend  that  not  only  the  comple- 
tion of  the  road,  but  the  stock  also,  shall  constitute  the  consideration  of 
the  bonds,  and  these  acts  do  not  expressly,  or  impliedly  authorize  a  dona- 
tion of  the  stock,  but  simply  permit  a  sale  thereof. 

5.  Fraud — agreement  to  sell  stock  subscribed  in  aid  of  a  railroad  for  a 
grossly  inadequate  price — under  ichat  circumstances  a  fraud.  That  in  such 
case,  an  agreement  to  sell  and  transfer  stock  to  the  amount  of  $20,000,  for 
two  dollars,  is  a  fraud  per  se;  and  this  court  can  not  recognize  or  enforce 
it,  as  valid  or  obligatory. 

6.  Mandamus — what  must  exist  before  peremptory  writ  can  be  awarded. 
Before  a  peremptory  writ  of  mandamus  can  be  awarded,  there  must  exist 
both  the  duty  and  the  obligation  to  perform.  The  writ  must  show  a  right 
to  the  thing  demanded. 

7.  Same — must  be  an  unconditional  demand.  There  must  also  be  a 
demand  for  the  specific  thing,  which  ought  to  be  clone,  untrammelled  by 
any  condition  which  may  make  the  refusal  qualified,  instead  of  absolute. 
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8.  Same — in  proceeding  by — what  will  not  be  regarded  as  sufficient  demand. 
Upon  this  principle,  the  demand  made  in  this  case  was  conditional  and 
unwarranted  by  the  law  and  the  rights  of  the  parties,  the  bonds  having 
been  demanded,  and  the  stock  tendered  to  the  county  authorities,  coupled 
with  the  condition,  that  said  stock  should  be  immediately  transferred  back 
to  the  company. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

Messrs.  L.  Davis,  J.  I.  Kinaker  and  C.  A.  Walker,  for 
the  appellant. 

Messrs.  Dale  &  Burnett,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  is  a  proceeding  to  compel,  by  mandamus,  the  per- 
formance  of  certain  duties  by  the  county  court. 

By  agreement,  the  alternative  writ  was  waived ;  and  upon 
petition  and  demurrer,  a  judgment  pro  forma  was  rendered 
by  the  circuit  court,  awarding  the  peremptory  writ. 

The  error  assigned  is,  that  the  court  improperly  overruled 
the  demurrer. 

To  a  correct  comprehension  of  the  case,  it  is  necessary  to 
recite  certain  averments  in  the  petition,  which  by  agreement, 
stand  in  place  of  the  alternative  writ. 

The  county  court,  at  its  March  term,  1869,  by  authority  of 
certain  acts  of  the  Legislature,  empowered  the  county  judge 
and  the  clerk  of  the  court,  to  subscribe  twenty  thousand 
dollars,  to  the  capital  stock  of  the  Decatur  and  East  St.  Louis 
railroad  company. 

The  following  is  the  subscription,  entered  on  the  books  of 
the  company  : 

"The  county  of  Macoupin  hereby  subscribes  two  hundred 
shares,  of  one  hundred  dollars  each,  to  the  capital  stock  of  the 
Decatur  and  East  St.  Louis  railroad  company,  in  payment  for 
which  the  county  shall  issue  its  bonds  to  the  said  railroad  com- 
pany, running  twenty  years  from  the  date  of  issue,  bearing 
13 — 58th  III. 
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interest  at  the  rate  of  eight  per  cent  per  annum,  payable 
annually  on  interest  warrants  attached  to  the  bonds — said 
bonds  to  be  delivered  upon  the  subscription,  when  the  railroad 
shall  be  completed  through  Macoupin  county;  and  when  said 
bonds  shall  be  so  delivered  to  said  company,  and  the  stock 
thereon  shall  be  so  delivered  to  said  county,  the  said  stock 
shall  thereupon  be  sold,  assigned  and  transferred  to  said  rail- 
road company,  at  the  rate  of  one  dollar  for  each  one  hundred 
shares  of  stock/' 

The  averment,  as  to  the  tender  of  the  stock,  is  as  follows  : 

"  Your  petitioner  tendered  to  the  county  court  a  certificate 
for  two  hundred  shares  of  stock  in  the  Decatur  &  East  St. 
Louis  railroad  company,  and  requested  the  county  court  to 
issue  to  your  petitioner  said  bonds  for  twenty  thousand  dollars, 
and  also  then  and  there  tendered  to  said  county  court  the 
sum  of  two  dollars,  and  requested  the  county  court,  when  the 
bonds  should  be  issued  and  said  certificate  of  stock  received, 
that  it  receive  said  sum  of  two  dollars,  and  transfer  the 
certificate  of  stock  to  your  petitioner." 

The  petition  further  avers,  that  the  company  still  has  ready 
the  certificate  of  stock  and  the  sum  of  two  dollars,  to 
be  delivered  accoxxling  to  the  terms  of  subscription ;  and 
concludes  with  the  prayer  that  upon  the  delivery  of  the 
stock  and  the  payment  of  two  dollars,  a  writ  of  mandamus 
may  issue,  commanding  the  county  court  to  issue  the  bonds 
and  assign  and  transfer  the  stock  to  the  company. 

The  objections  urged  are  two,  or  may  be  embraced  under 
two  heads : 

First  That  the  petition  does  not  aver  sufficient  facts  to  enable 
the  court  to  determine  the  legality  of  the  alleged  consolidation 
between  the  original  corporation  and  appellee.  The  petition 
does  aver,  that  the  one  company  consolidated  with  the  other; 
and  thereby  appellee  succeeded  to  all  the  rights,  privileges, 
franchises  and  property  of  the  first  company.  This  is  suffi- 
cient. The  legal  intendment  is,  that  the  consolidation  was  in 
accordance  with  the  law.     The    validity  of  the   act  between 
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tlie  corporations,  can  only  be  determined  after  an  issue  made, 
by  a  proper  return  to  the  alternative  writ. 

The  other  objection  is,  that  the  tender  of  the  stock  was 
conditional,  not  absolute,  and  that  the  agreement  as  to  its 
transfer  was  a  fraud  upon  the  law. 

Upon  the  issue  of  the  bonds,  the  county  was  entitled  to  a 
certificate  of  stock  to  the  amount  of  twenty  thousand  dol- 
lars. Such  are  the  plain  terms  of  subscription.  It  was  clearly 
the  intention  of  the  statutes  which  authorized  the  subscription, 
that  not  only  the  completion  of  the  road,  but  the  stock  also, 
should  constitute  the  consideration  of  the  bonds.  One  of  the 
purposes  of  the  creation  of  the  corporation  was,  to  issue 
stock  in  payment  of  subscription ;  and  the  subscription 
expressly  provides,  that  the  stock  shall  be  delivered  to  the 
county  when  the  bonds  are  delivered  to  the  corporation. 

Upon  the  delivery  of  the  bonds,  the  county  was  legally 
entitled  to  the  stock.  The  acts,  to  which  we  have  been  refer- 
red, do  not  expressly,  or  impliedly,  authorize  a  donation  of  the 
stock,  they  only  permit  a  sale.  The  agreement  to  sell  and 
transfer  stock,  to  the  amount  of  twenty  thousand  dollars,  for 
two  dollars,  is  a  fraud  per  se.  It  is  a  mere  evasion,  and  wTe 
can  not  recognize  or  enforce  it,  as  valid  or  obligatory.  It  is 
unconscionable,  in  every  view,  and  in  giving  it  our  sanction 
we  should  be  false  to  the  trust,  to  guard  the  rights  of  all. 

Before  a  peremptory  writ  of  mandamus  can  be  awarded 
there  must  exist  both  the  duty  and  the  obligation  to  perform. 
The  writ  must  show  a  right  to  the  thing  demanded.  There 
must  also  be  a  demand  for  the  specific  thing  which  ought  to 
be  done,  untrammelled  by  any  condition  which  may  make  the 
refusal  qualified,  instead  of  absolute. 

What  are  the  facts?  Was  the  tender  of  the  stock  uncon- 
ditional ? 

Stripped  of  some  verbiage,  the  plain  reading  of  the  demand 
was,  that  a  certificate  of  stock  was  tendered,  and  the  bonds 
demanded ;  but  when  the  bonds  are  issued  and  delivered,  and 
the  stock  received,  the  latter  must  be  returned  to  the  company, 
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upon  payment  of  two  dollars.  The  condition,  coupled  with 
the  tender,  was  unwarranted  by  the  law  and  the  rights  of  the 
parties.  We  can  not  say,  under  the  circumstances,  that  the 
authorities  of  the  county  might  not  have  delivered  the  bonds, 
if  there  had  been  no  request  or  demand  for  a  surrender  of  the 
stock,  without  any  consideration. 

In  the  exercise  of  a  sound  discretion,  our  opinion  is,  that 
the  writ  of  mandamus  should  not  be  awarded. 

The  judgment  is  reversed   and  the  proceedings  remanded. 

Judgment 


Moses  Walker  et  aL 

V. 

William  Matthews  et  al% 

1.  Partnership — proof  of.  Mere  loose  and  casual  remarks,  indefi- 
nite in  their  character,  will  not,  as  between  the  persons  themselves,  prove 
a  partnership,  but  one  claiming  to  be  the  partner  of  another,  so  as  to  partici- 
pate in  a  fund  claimed  to  belong  to  a  partnership,  should  establish  that 
relation  by  satisfactory  evidence. 

2.  Trustee — trust  funds.  "Where  a  person  in  debt,  at  the  time  con- 
veys lands  to  another,  to  be  sold  and  applied  to  the  payment  of  the  debts 
of  the  grantor,  and  the  grantee  fails  to  so  apply  the  fund,  creditors  may 
subject  it  to  the  payment  of  his  debts,  by  proceeding  in  equity,  and  where 
the  grantor  is  dead,  order  the  administrator  to  sell  the  lands  and  apply  the 
proceeds  in  due  course  of  administration  to  the  payment  of  the  debts  ;  but 
in  such  a  case,  no  cross  bill  being  filed,  it  was  error  to  order  the  lands  to 
be  conveyed  to  the  minor  heir  of  deceased. 

3.  Equitable  lien — account  of  Where  it  appeared  that  two  brothers 
selected  lands,  and  they  were  entered  in  the  name  of  one,  and  they 
improved  a  portion  of  them,  and  it  appeared  that  the  other  had  loaned  or 
furnished  money  to  the  brother  holding  the  title,  and  had  made  improve- 
ments on  a  part  of  the  land,  and  the  other  who  held  the  title,  conveyed  to 
him  the  lands  to  be  sold  and  applied  to  pay  his  debts,  the  grantee  held  an 
equitable  claim  on,  and  the  legal  title  to,  the  lands  to  indemnify  him  for 
money,  improvements,  &c,  and  the  court  erred  in  decreeing  the  lands  to  be 
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sold  without  protecting  his  equity  in  the  lands;  it  being  higher  than  that 
of  the  creditors,  it  should  have  been  first  ascertained  and  satisfied,  or  at 
least  a  prior  lien  established  on  the  lands,  before  they  were  sold. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county  ; 
the  Hon.  Charles  Emerson,  Judge,  presiding. 

Mr.  W.  E.  H.  Brackett,  for  the  plaintiffs  in  error. 
Messrs.  Williams  &  Burr,  for  the  defendants  in  error. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  the  bill  in  which  sets  out  in 
substance,  that  the  complainants  (defendants  in  error)  are 
creditors  of  James  C.  Walker,  deceased,  and  sets  out  the 
amount  due  to  each,  amounting  in  the  aggregate  to  $4,839.38; 
that  their  claims  have  been  allowed  by  the  probate  court;  that 
there  are  several  other  creditors  of  the  estate  who  have  not 
yet  had  their  claims  allowed,  amount  not  known  to  complain- 
ants, but  being,  as  they  believe,  some  $10,000  or  $12,000; 
that  on  the  2d  day  of  November,  1857,  said  Walker  conveyed 
to  his  brother,  Moses  Walker,  certain  described  real  estate  in 
the  county  of  Ford,  in  this  State,  amounting  to  about  1,400 
acres  of  land,  without  any  valuable  consideration,  but  either 
in  trust  to  sell  and  pay  the  debts  of  the  said  ■  James  C, 
or  for  the  purpose  of  defrauding  his  creditors;  and  charges 
that  Moses  Walker  denies  the  trust,  and  prays  for  a  decree 
setting  aside  the  deed  to  him,  and  vesting  the  title  of  the 
lands  in  Eliza  M.  Walker,  the  only  child  and  heir  of  the 
said  James  C,  subject  to  the  payment  of  his  debts  ;  and  that 
his  administratrix,  Caroline  E.  Walker,  be  ordered  to  sell  and 
pay  debts. 

The  answer  of  Moses  Walker  denies  that  the  conveyance 
was  made  to  him  without  any  valuable  consideration,  or  that  it 
was  made  either  in  trust  to  sell  and  pay  the  debts  of  the  said 
James  C,  or  with  intent  of  defrauding  his  creditors,  and 
sets  up  that  a  co-partnership  existed  between  himself  and 
James   C*   for  entering,  speculating  and  operating  in  lands ; 
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that  in  pursuance  of  said  partnership  arrangement,  the  said 
James  C.  entered  in  his  own  name,  the  lands  described  in 
the  bill,  together  with  a  large  quantity  of  other  lands,  and 
received  from  the  respondent  $1,153.63,  which  was  used  by 
the  said  James  C.  in  entering  land  under  said  arrangement ; 
that  in  pursuance  of  said  arrangement,  the  respondent  moved 
upon  and  commenced  improving  the  lands  described  in  the 
bill,  which  had  been  entered  by  said  James  C.  in  pursuance  of 
said  partnership  arrangement,  and  has  since  continued  to  reside 
on,  and  give  his  personal  attention  to  said  lands,  and  the 
improvements  made  thereon  have  been  made  by  him,  and  paid 
for,  partly  by  his  own  labor,  in  part  by  money  received  from 
said  James  C,  in  part  by  proceeds  of  the  farm,  and  in  part  by 
his  own  money ;  that  all  the  lands  were  entered  and  purchased 
with  partnership  funds,  composed  of  funds  advanced  by  the 
respondent  and  said  Walker,  funds  arising  from  profits  made 
on  sales,  and  fees  for  entries  of  lands  made  for  others  ;  that 
they  were  equally  interested  in  the  lands  as  copartners,  and 
that  the  tracts  of  land  described  in  the  bill,  conveyed  to  the 
respondent,  were  his  equal  share  of  the  lands  to  which  he,  as 
copartner,  was  entitled.    The  statute  of  frauds  was  not  setup. 

The  court  below  found  that  the  said  conveyance  to  Moses 
Walker  was  made  without  any  valuable  consideration,  and  that 
it  was  made  in  trust  that  the  said  Moses  Walker  should  sell 
the  lands,  and,  with  the  proceeds,  pay  the  debts  of  the  said 
James  C. ;  and,  by  decree,  cancelled  the  deed  to  Moses  Walker, 
and  vested  the  legal  title  to  the  lands  in  the  said  Eliza  M. 
Walker,  subject  to  the  payment  of  the  debts  of  the  complain- 
ants, and  the  other  creditors  of  the  said  James  C,  in  due  course 
of  administration,  by  the  administratrix,  and  directed  that  the 
administratrix  proceed  to  sell  the  lands  for  such  purpose. 

The  circumstances  under  which  the  deed  was  made  to  Moses 
Walker,  and  the  evidence  as  to  its  being  in  trust,  are  detailed 
in  the  deposition  of  Mr.  Williams.  James  C.  Walker  had  for- 
feited a  recognizance  for  $1,000,  given  in  a  criminal  prosecution 
against  him  for  forgery,  on  which  Williams  was  his  security. 
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On  the  evening  of  November  2d,  1857,  about  dusk,  a  friend  of 
Walker  informed  Williams  that  another  capias  was  about  to 
be  taken  out  against  Walker;  that  the  bail  had  been  raised  to 
$2,000,  and  that  Walker  had  better  leave.  Mr.  Williams 
looked  up  John  R.  Smith,  a  brother-in-law  of  Walker,  and 
after  consulting  together,  they  sent  for  Walker,  and  the  fol- 
lowing, as  related  by  Mr.  Williams  in  his  deposition,  transpired  : 
"When  we  got  into  the  office,  I  told  Mr.  Walker  what  I 
had  heard  ;  he  seemed  to  be  very  much  agitated,  and  asked  me 
what  I  thought  he  had  better  do  ;  I  told  him  I  thought  he  had 
better  fix  up  his  affairs  and  leave  as  quick  as  he  could,  and  I 
think  Mr.  Smith  told  him  the  same  ;  I  told  him  that  before  he 
left  I  wanted  him  to  secure  me  for  the  moneys  for  which  I  was 
bound  for  him  as  his  security,  amounting  in  all  to  about 
$3,000.  He  said  he  would  do  so,  of  course,  and  said  he  would 
do  anything  I  asked  him  to  do.  Asking  me  what  I  wanted 
him  to  do,  I  told  him  I  did  not  want  to  dictate  to  him  ;  all  I 
wanted  of  him,  was,  to  place  sufficient  in  my  hands  to  enable 
me  to  pay  what  I  was  bound  for,  as  his  surety.  Mr.  Smith 
also  told  him  that  he,  Walker,  owed  Smith  some  money,  and 
Smith  was  also  security  for  Walker,  and  he,  Smith,  wanted 
Walker  to  make  him  safe,  which  Walker  said  he  would  do. 
Mr.  Walker  was  agitated,  a  good  deal  excited,  and  asked  Mr. 
Smith  and  myself  to  advise  him  as  friends,  what  disposition  to 
make  of  his  affairs ;  I  told  Mr.  Walker  that  I  did  not  suppose 
he  would  ever  again  live  in  this  country,  and  that  he  would 
want  his  property  sold  and  his  debts  paid,  and  the  balance  of 
the  proceeds  sent  to  him,  wherever  he  should  locate,  and  that 
in  my  opinion  the  best  thing  he  could  do  was  to  make  a  gen- 
eral assignment  of  all  his  effects  to  his  brother-in-law,  J.  R. 
Smith ;  Smith  seemed  to  be  unwilling  to  take  the  responsibility 
of  accepting  the  trust.  Walker  studied  awhile,  and  said  he  had 
a  plan  that  he  thought  would  be  best,  if  he  thought  we,  or  I, 
would  be  satisfied  with  it,  not  certain  which ;  which  was,  that 
he  would  deed  to  me  960  acres  of  wild  land  that  he  had  over 
in  the  neighborhood  of  Lodi,  near  the  Chicago  branch  of  the 
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Illinois  Central  Railroad,  which  I  could  sell  and  pay  all  for 
which  I  was  bound  for  him,  and  pay,  if  there  was  a  surplus, 
to  Smith,  on  his  indebtedness,  and  for  what  Smith  was  bound 
for  him,  and  if  there  was  any  surplus  still,  pay  it  over  to  him ; 
he  said,  this  being  wild  land,  would  not  require  any  personal 
attention  in  overseeing ;  that  the  balance  of  his  lands  over  in 
that  neighborhood,  being  about  1,400  acres,  a  good  deal  of 
which  was  improved,  he  Avould  deed  to  his  brother,  Moses 
Walker;  that  he  wanted  the  land  sold,  and  his  debts  paid  out 
of  the  proceeds ;  that  Moses  was  living  on  the  land  and  could 
attend  to  it,  and  would  have  better  opportunities  of  selling  it 
than  we  would,  who  lived  so  far  away  from  it ;  that  he  had 
confidence  in  Moses'  honesty,  and  that  Moses  had  let  him  have, 
or  had  advanced,  or  loaned  him,  either  $500  or  $600, 1  am  not 
positive  which,  and  that  he  had  always  intended  to  let  Moses 
have  a  quarter  section  of  land.  I  told  him  that  was  perfectly 
satisfactory  to  me,  and  he  had  better  go  right  to  work  and  fix 
it  up,  and  he  immediately  filled  out  the  two  deeds,  one  deeding 
to  me  the  S.  i  of  sec.  15,  S.  J  of  21,  E.  J  of  N.  W.  i  21,  W.  J 
N,  E.  I  of  21,  &  N.  E.  |  of  23,  all  in  town  24,  K  of  R.  9  E ; 
and  in  the  other,  deeding  to  Moses  Walker  about  1,400  acres 
in  the  same  neighborhood;  this  was  on  the  2d  day  of  Novem- 
ber, 1857.  "Walker,  saying  his  affairs  were  much  involved  and 
mixed  up,  wanted  both  Smith  and  myself  to  assist  all  we  could 
in  settling  up  his  affairs,  which  we  both  promised  to  do.  I 
told  him  that  I  did  not  understand  his  private  business  mat- 
ters, and  that  he  had  better  make  out  a  kind  of  statement  of 
his  indebtedness  and  means,  that  we  could  have  it  as  a  kind 
of  guide,  and  he  said  he  would  do  so  as  well  as  he  could  then, 
from  memory,  and  he  made  out  a  rough  schedule  of  his  debts, 
amounting  to  about  $16,000,  and  his  assets;  he  included  in  his 
assets  3,130  acres  of  land,  embracing  the  lands  deeded  to  me, 
and  to  his  brother  Moses,  and  490  acres  in  the  vicinity  of 
Tolono,  and  some  240  acres  elsewhere." 

The  main  defense  set  up  in  this  answer,  that  Moses  Walker 
was  entitled  to  hold  the  lands  in  question,  as  being  his  equal 
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share  of  the  assets  of  a  copartnership  in  lands  between  himself 
and  James  C.  Walker,  is  not  sustained  by  the  proofs.  The  evi- 
dence in  support  of  it  consists  entirely  of  loose,  general 
declarations  of  James  C.  in  casual  conversations,  to  the 
purport  that  they  were  interested  together,  or  as  partners, 
in  the  lands,  and  that  he  intended  to  convey  to  Moses  a  por- 
tion of  them,  defining  with  no  sort  of  certainty  the  nature  or 
extent  of  the  interest  of  Moses  in  the  lands. 

Such  testimony  is  altogether  too  vague  and  unsatisfactory 
upon  which  to  change  the  title  to  real  estate.  There  is  no 
clear  proof  that  any  money  of  Moses  Walker  actually  went 
into  the  purchase  of  any  of  the  lands,  upon  which  to  raise  a 
resulting  trust  in  his  favor. 

It  is  assigned  as  error,  that  the  decree  vested  the  title  to  the 
lands  in  Eliza  M.  Walker.  Had  the  decree  been  based  upon 
the  ground  that  the  conveyance  to  Moses  Walker  was  made  to 
defraud  creditors,  such  a  provision  in  it  would  be  manifestly 
wrong.  But  it  is  said  here,  the  court  only  found  that  the 
lands  were  conveyed  in  trust  to  sell,  and  pay  debts,  and  as  the 
trustee  denied  the  trust,  the  court  might  remove  him  and 
appoint  another  trustee,  and  place  the  title  to  the  property  in 
his  hands,  that  he  might  execute  the  trust. 

Admitting  such  power,  the  title  here  was  not  vested  in  Eliza 
M.  Walker  for  such  a  purpose.  She  was  the  infant  heir  of 
James  C.  Walker,  and  the  legal  title  was  vested  in  her  merely 
to  hold.  She  had  nothing  to  do  in  executing  the  trust,  but 
the  court  undertook  to  execute  the  trust  by  directing  Caroline 
E.  Walker,  the  administratrix,  to  proceed  to  sell  the  lands, 
prescribing  the  mode  and  terms  of  sale,  and  that,  with  the 
funds  arising  from  the  sale,  she  should  pay  the  debts  of  James 
C.  Walker.  For  all  the  purposes  of  carrying  out  the  decree, 
the  title  might  as  well  have  rested  in  Moses  Walker,  as  in  the 
infant,  Eliza  M.  Walker ;  and  then,  in  the  event  of  all  the 
lands  not  being  required  for  the  payment  of  debts,  the  residue 
of  the  lands  would  have  remained  in  the  hands  of  Moses 
Walker,  where  the  owner  himself  had   placed    them,    and 
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whence  they  should  not  have  been  taken,  at  the  mere  instance 
of  creditors,  except  so  far  as  might  be  necessary  to  pay  their 
debts. 

In  view  of  the  character  of  the  decree,  we  see  no  necessity 
for  making  the  change  of  title  that  was  made,  and  think  the 
decree  erroneous  in  that  respect ;  although  it  would  seem  to 
have  become  practically  unimportant,  as  subsequently  to  the 
decree,  and  before  the  suing  out  of  the  writ  of  error,  all  the 
lands  were  sold  for  less  than  the  amount  of  the  debts. 

It  is  manifest  from  the  proofs,  that  Moses  Walker  had  some 
equitable  claims  in  respect  to  these  lands,  indefinite  as  they 
might  be.  He  seems  to  have  spent  several  years  in  taking 
care  of  the  lands,  making  improvements  and  performing  labor 
upon  them,  and  rendering  other  services  in  regard  to  them, 
and  expended  more  or  less  of  his  money,  apparently,  as  hav- 
ing a  joint  interest  in  them.  James  C.  had,  on  frequent 
occasions,  said  they  were  partners  in  the  lands,  and  were  farm- 
ing together.  He  told  Milton  Walker  that  the  title  of  all  the 
lands  was  in  his  own  name ;  that  he  intended  shortly  to  make 
a  change,  and  deed  to  Moses  a  portion  of  the  lands ;  and  he 
tells  Mr.  Williams,  at  the  very  time  of  making  the  deed,  that 
Moses  had  let  him  have,  or  had  advanced,  or  loaned  him,  either 
$500  or  $600,  and  that  he  had  always  intended  to  let  Moses 
have  a  quarter  section  of  land.  Had  the  quarter  section  been 
designated  with  any  certainty,  he  should  have  been  allowed  to 
retain  it  under  this  deed. 

Considering  the  circumstances  surrounding  the  execution  of 
this  deed,  how  little  any  real  desire  to  make  a  provision  for 
general  creditors  had  to  do  with  the  making  of  it,  can  there  be 
any  doubt  that  James  C.  Walker  intended  that  it  should  be  a 
complete  indemnity  to  his  brother  Moses  ?  The  very  nature 
of  the  transaction  declares  as  loudly  as  words  could  do,  that 
such  was  the  purpose  of  the  deed. 

Moses  Walker  having,  indeed,  a  higher  equity  than  an}r  cred- 
itor, in  respect  to  these  lands,  and  holding  the  legal  title,  a 
court  of  equity  should  never  have  taken  it  out  of  his  hands 
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until  he  had  first  been  fully  satisfied  every  equitable  claim  he 
had  in  respect  to  the  lands,  or  against  James  C.  Walker. 

The  court,  before  decreeing  a  sale  of  the  lands,  should  have 
taken  an  account  of  all  money  contributed  by  Moses  Walker 
toward  these  lands,  of  the  value  of  all  services  rendered  in 
respect  to  them,  and  of  all  money  owing  to  him  from  James  C. 
Walker,  and  have  given  him,  to  that  extent,  a  prior  lien  upon 
the  lands  for  the  satisfaction  thereof. 

The  decree  is  reversed  and  the  cause  remanded  for  further 
proceedings,  not  inconsistent  herewith. 

Decree  reversed. 


Silas   W.  Bobbins 

v. 
Thomas  Laswell. 

Interest — whether  recoverable.  Where,  upon  the  termination  of  a  partner- 
ship, one  of  the  partners  improperly  converted  the  remaining  property  of 
the  firm  to  his  own  use,  his  conduct  in  so  doing,  being  under  the  circum- 
stances very  censurable,  and  he  contesting  the  right  of  his  co-partner  to 
recover  any  amount  from  him  on  account  of  the  partnership,  upon  a  bill 
filed  to  state  the  account  between  them,  it  was  held,  that  such  partner 
should  be  charged  with  interest  upon  the  amount  found  to  be  due  his 
co-partner,  froni  the  termination  of  the  partnership. 

Wkit  of  Error  to  the  Circuit  Court  of  Sangamon  county  ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

Messrs.  J.  C.  &  C.  L.  Conkling,  for  the  plaintiff  in  error. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  defendant  in 
error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  case  has  been  already  twice  in  this  court,  and  will  be 
found  reported  in  27  111.  367,  and  39  ib.  209.     The    main 
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questions  have  been  settled,  and  the  case  now  comes  before  us 
merely  upon  exceptions  to  the  master's  statement  of  the 
account.  It  was  before  us  at  the  last  term  upon  these  excep- 
tions, and  we  then  partially  restated  the  account,  but  committed 
an  error  in  our  statement,  and  having  granted  a  rehearing, 
the  case  is  again  before  us.  We  are  still  of  opinion  the 
master  did  not  allow  the  complainant  as  large  a  balance  as  was 
his  due,  but  the  error  is  not  so  great  as  we  supposed  at  the 
last  term. 

One  error  in  the  master's  statement  is  this  :  "  It  is  admitted 
that  Laswell,  when  the  partnership  came  to  a  sudden  termina- 
tion in  April, 1866,  drove  off  and  converted  partnership  stock 
which  had  been  paid  for  by  Bobbins,  amounting  to  $547.00. " 
The  figures,  as  stated  by  Laswell's  counsel  in  their  argument 
at  the  last  term, are, 

For  the  Rippon  Stock  -------  $295  00 

"      "    Day            "  -  95  00 

"      "    Broaclwell "  -        - 70  00 

"      "    Claywell     " 87  00 

Total -  $547  00 

The  master, in  stating  the  advances  made  by  Bobbins,  allows 
him  these  sums,  and  thus  far  is  correct.  But  when  he  under- 
takes to  arrive  at  the  profits  of  the  entire  business,  he  ignores 
this  sum  of  $547.00.  He  states  the  amount  of  sales  and  then 
deducts  the  sum  total  of  advances  by  both  Bobbins  and  Las- 
well, which  would,  of  course,  have  been  correct,  if  all  the 
stock  had  been  sold.  But  instead  of  selling  all  the  stock, 
Laswell  improperly  drove  off  and  converted  a  part  of  it  to  his 
own  use,  and  for  the  purpose  of  ascertaining  the  profits  of  the 
partnership  this  stock  should  he  added  to  the  gross  sales.  If 
we  could  determine  from  the  evidence  the  value  of  the  part- 
nership stock,  thus  driven  off,  it  would  be  proper  to  add  such 
value  to  the  sales  ;  but  not  being  able  to  determine  the  value, 
we  must  content  ourselves  with  adding  the  cost.  By  this  cal- 
culation, we  shall  find  the  net  profits  of  the  partnership  to 
have  been  $1,546.66,  which  is  undoubtedly  within  the   true 
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figures,  as  it  is  admitted  they  made  over  $1,200.00  on  one 
sale,  and  it  is  not  claimed  they  lost  on  any.  Such,  however, 
is  the  loose  and  conflicting  character  of  the  evidence,  that  we 
can  not  arrive  at  the  profits  any  more  definitely.  We  are  not 
unmindful  of  the  fact,  that  the  master  has  given  Robbins 
credit,  in  stating  his  account  with  the  firm,  for  the  money 
advanced  by  him  in  paying  for  the  Rippon,  Day  and  Broad- 
well  stock,  and  in  part  for  the  Clay  well  stock,  but  this  only 
re-imburses  him  one-half  his  outlay,  since  the  account  stated 
is  with  the  firm  and  not  with  Laswell.  In  order  to  reimburse 
him  the  other  half,  it  is  necessary  that  the  proceeds  of  the 
stock  should  go  to  the  credit  of  the  firm.  It  is  not,  however, 
necessary  to  notice  the  amount  paid  by  Laswell  for  the  Roll 
cattle,  which  were  driven  off  by  him,  as, if  he  were  first  cred- 
ited and  then  charged,  the  result  would  not  be  affected. 

On  the  other  hand,  the  master  states  the  amount  of  sales  at 
too  large  a  sum,  not  counting  the  stock  driven  off  by  Laswell. 
He  estimates  them  at  $6,067.13,  while  Robbins  himself  testi- 
fies to  only  $5,829.13. 

We  are  also  of  opinion,  as  we  were  at  the  last  term,  that 
the  sum  of  $305,40  should  have  been  allowed  to  Robbins  for 
money  advanced  to  Laswell  to  pay  for  oats,  labor,  wagon  and 
other  things  used  in  carrying  on  the  business.  Under  the 
arrangement  between  the  parties  these  expenses  should  have 
been  met  by  Laswell  and  should  now  be  charged  against  him. 
This  money  was  advanced  in  the  partnership  business  and 
should  be  included  in  the  statement  of  the  account.  In  the 
re-argument  at  the  present  term,  counsel  for  the  defendant  in 
error  have  confounded  this  item  with  that  referred  to  in  the 
second  exception  to  the  master's  report,  which  is  an  error. 
The  item  referred  to  in  that  exception  was  allowed  by  the 
master,  and  properly. 

We  are  also  of  opinion,  as  stated  at  the  last  term,  that  inter- 
est should  be  charged  against  Laswell  on  the  balance  due,  from 
the  termination  of  the  partnership.  His  conduct  in  driving 
off   the    stock,    as    formerly    intimated    by    the    court,   was 
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very  censurable,  and  from  that  time  to  the  present  he  has 
contested  the  right  of  Bobbins  to  recover  any  amount  what- 
ever. 

The  account  between  these  parties  should  be  stated  as 
follows : 

Advances  of  Robbins  allowed  by  master        -        -        -     $3,749  02 
Add   deficiency  in   amount  allowed  for  money  paid 

James  and  Thomas  Claywell  -        -        -  116  40 

Total  of  Robbins'  advances  ....     $8,865  42 

Advanced  by  Laswell  ......       $964  05 

Total  of  advances             $4,829  47 

Total  of  sales             $5,829  13 

Add  stock  driven  off  by  Laswell,   estimating  value  at 

cost  paid  by  Robbins        ----..  547  00 

Total  of  proceeds  $6,376  13 

Deduct  total  advances  ......    $4,829  47 

Total  profits      -        - $1,546  66 

Robbins'  half  of  profits  ......         773  33 

Add  Robbins'  advances 3,865  42 

$4  638  75 
Deduct  Robbins'  receipts        .---..       3,259  00 

$1,379  75 
Add  advances  by  him  to  Laswell  for  labor,  grain,  &c  305  40 

Balance  due  Robbins  from  Laswell         -        -        -    $1,685  15 

The  circuit  court  will  enter  a  decree  for  the  above  sum  of 
$1,685.15  in  favor  of  Bobbins  against  Laswell,  with  interest  at 
six  per  cent  from  April  20th,  1856,  to  the  date  of  the  decree, 
first  setting  aside  any  decree  that  may  have  been  entered 
under  the  order  of  this  court,  made  at  the  last  term. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


1871.]  Fortman  et  al.  v.  Ruggles  et  al.  207 

Syllabus.     Opinion  of  the  Court. 

John  G.  Fortman  et  al. 

v. 
James  M.  Ruggles  et  al. 


1.  Taxes — notice— jurisdiction.  To  obtain  jurisdiction  to  hear  an  appli- 
cation for  judgment  against  lands  for  delinquent  taxes,  the  collector  must 
publish  the  notice  required  by  the  statute.  In  all  cases  there  must  be 
actual  or  constructive  notice,  or  an  appearance,  to  confer  jurisdiction  on 
a  court,  to  render  a  binding  judgment. 

2.  Appeal — time  of  filing  transcript.  On  an  appeal  to  the  circuit  court 
from  the  judgment  of  a  county  court  against  lands  for  non-payment  of 

[ taxes,  it  appeared  the  transcript  was  not  filed  in  the  circuit  court  until  two 
terms  of  the  latter  court  had  intervened  after  the  appeal  was  perfected : 
Held,  as  the  statute  requires  the  transcript  to  be  filed  at  the  next  term  after 
the  appeal,  the  delay  amounted  to  an  abandonment  of  the  appeal,  and  the 
circuit  court  should  have  dismissed  it,  or  at  least  refused  to  hear  the  cause 
and  render  judgment  therein  without  notice  to  the  appellee. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Mr.  J.  B.  Wright,  for  the  plaintiffs  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  originally  by  the  treasurer  of 
Mason  county  to  the  county  court,  for  a  judgment  against  the 
lands  of  several  persons,  for  delinquent  special  drainage  tax 
levied  upon  their  lands,  and  for  delinquent  State  and  county 
tax.  At  the  June  term,  1866,  of  that  court,  a  judgment  was 
rendered  against  all  of  the  lands  described  in  the  petition  for 
all  except  the  special  drainage  tax.  Ruggles  and  Thompson 
perfected  an  appeal  to  the  circuit  court.  At  the  June  term, 
1867,  the  circuit  court  rendered  a  judgment  against  the  several 
tracts  of  land  for  the  special  drainage  tax.  Plaintiffs  in  error 
entered  no  appearance  in  the  court  below.  At  the  same  term, 
Mowder  moved  to  set  aside  the  judgment  against  his  lands, 
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and  at  the  October  term,  1868,  plaintiffs  in  error  entered  a 
similar  motion  as  to  their  lands.  Both  motions  were  then 
overruled,  and  the  record  is  brought  to  this  court  on  error. 

As  the  parties  have  failed  to  file  briefs  in  this  case,  we  shall 
only  examine  a  part  of  the  numerous  questions  that  might  be 
raised  on  this  record. 

The  transcript  contains  no  notice  given  by  the  collector, 
that  he  would  apply  to  the  county  court  for  a  judgment  against 
the  lands  for  delinquent  taxes.  Such  a  notice  is  required  by 
the  statute,  and  is  indispensable  to  confer  jurisdiction  in  this 
proceeding,  unless  an  appearance  is  entered.  It  is  statutory 
and  summary  in  its  character,  and  the  requirements  of  the  law 
must  be  strictly  pursued.  The  notice  takes  the  place  of  pro- 
cess, and  it  is  only  by  its  publication,  as  required  by  the 
statute,  that  the  court  obtains  jurisdiction  to  hear  and  adjudi- 
cate upon  the  case.  In  all  cases  the  party  defendant  must 
have  actual  or  constructive  notice  of  the  proceeding,  or  there 
must  be  an  appearance,  before  he  will  be  bound  by  the  sentence 
or  decree  of  a  court.  For  the  want  of  this  notice,  the  court 
below  erred  in  entertaining  jurisdiction  and  hearing  the  appli- 
cation. 

Again,  the  county  court  rendered  its  judgment  on  the  18th 
of  June,  1866,  and  the  appeal  bond  was  filed  on  the  7th  of 
July  following.  The  transcript  of  the  record  of  the  county 
court  was  not  filed  in  the  circuit  court  until  the  3rd  of  June, 
1867,  nearly  eleven  months  after  the  appeal  was  perfected. 
Thus  it  appears  that  at  least  two  terms  of  the  circuit  court 
intervened  after  the  appeal  bond  was  filed  and  before  the 
transcript  was  lodged  in  the  office  of  the  circuit  clerk.  This 
delay  amounted  to  an  abandonment  of  the  appeal,  and  the 
court  below  should  have  dismissed  it,  or  at  least  refused  to 
hear  the  case  and  render  any  judgment  unless  notice  had  been 
given  plaintiffs  in  error.  To  permit  such  delay,  when  the  law 
requires  the  transcript  to  be  filed  at  the  next  term  of  the  cir- 
cuit-court,  and  then  permit  a  judgment  to  be  taken  without 
service  or  notice  to  the  appellee,  would  be  calculated  to  enable 
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the   appellant  to  obtain  an  unjust  advantage  over  the  other 

party.      The   court  therefore   erred  in  trying  the   cause  and 

rendering  judgment  therein. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Marcus  H.  Topping  et  al. 
v. 
Gilbert  Evans. 

Case — whether  the  proper  remedy.  "Where  land  is  sold  under  exe- 
cution, and  the  defendant  in  the  writ  continues  in  possession,  but  fails  to 
redeem  from  the  sale,  and  after  the  time  for  redemption  has  expired,  and 
while  in  possession  of  the  property  he  removes  a  building  therefrom,  with- 
out the  knowledge  or  consent  of  the  purchaser,  case  is  the  proper  form 
of  action  for  the  injury  resulting  from  such  wrongful  act. 

Writ  of  Error  from  the  Circuit  Court  of  Montgomery 
county  ;  the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

Messrs.  Kingsbury  &  Mc Williams,  for  the  plaintiifs  in 
error. 

Messrs.  Southworth  &  Zink,  for  the  defendant  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  in  the  Montgomery  Circuit 
Court,  to  recover  damages  for  removing  a  building  from  a  lot 
in  the  town  of  Litchfield,  which  lot,  with  the  building  thereon, 
the  plantiffs,  as  judgment  creditors  of  the  defendant,  had  pur- 
chased under  the  execution  which  issued  on  the  judgment, 
bidding  therefor  the  full  amount  of  the  judgment,  being 
$624.34,  and  received -the  usual  certificate  therefor.  It  ap- 
pears, on  the  day  or  day  after  the  expiration  of  the  time  of 
14— 58th  III. 
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redemption,  the  defendant,  who  had  all  along  remained  in  pos- 
session of  the  premises,  and  not  having  redeemed  them  from 
the  sale,  without  the  leave  or  license  of  the  plaintiffs,  and 
against  their  will,  moved  off  and  took  away  from  the  premises 
the  dwelling  house  of  the  value  of  $500,  and  placed  it  on 
another  lot  belonging  to  him,  leaving  the  'lot  from  which  it  was 
removed  worth  not  more  than  $100.  These  facts  are  confessed 
by  the  demurrer,  as  they  are  alleged  in  the  declaration.  It  is 
also  alleged,  the  act  was  done  wrongfully  and  unjustly,  and 
while  the  plaintiffs  had  this  interest  in  the  premises,  and  done 
by  the  defendant  to  injure,  prejudice  and  aggrieve  the  plaintiffs 
in  such  their  estate  and  interest. 

The  demurrer  admits  all  the  material  facts  well  pleaded,  and 
one  of  them  is,  that  the  time  of  redemption  had  expired. 

That  the  plaintiffs  were  entitled  to  an  action  for  this  wrong, 
there  can  be  no  doubt.  They  could  not  maintain  trespass,  as  they 
were  not  in  possession,  nor  had  they  the  then  right  of  possession. 
They  had,  however,  a  substantial  interest  in  the  lot  and  build- 
ing upon  it,  and  that  has  been  unlawfully  prejudiced  by  the 
illegal  act  of  the  defendant.  The  remedy  for  such  a  wrong  can 
only  be,  at  the  common  law,  by  an  action  on  the  case. 

The  declaration  was  sufficient,  and  the  demurrer  should  have 
been  overruled.  A  case  in  point  is  found  in  11  Johns.  R. 
135,  Yates  v.  Joyce. 

The  judgment  sustaining  the  demurrer  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Joseph  Gartside  et  al. 

v. 

John  J.  Outley  et  al. 

1.  Mortgage — mortgagee's  right  of  entry — whether  defeated  by  subsequent 
lease.  A  mortgagor  can  not,  without  the  consent  of  the  mortgagee,  make  a 
lease  that  will  prevail  against  the  mortgagee's  right  of  entry,  on  breach  of 
condition. 
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2.  Same — entry  of  mortgagee  terminates  junior  lease.  Upon  the  entry  of 
a  mortgagee  for  condition  broken,  he  has  the  right  to  treat  a  lessee  of  the 
mortgagor,  whose  lease  is  subsequent  to  the  mortgage,  as  a  trespasser,  and 
may  bring  ejectment  without  notice. 

3.  Same — acceptance  of  rent  in  such  case,  by  mortgagee,  creates  tenancy  by 
estoppel.  The  acceptance  of  rent  by  a  mortgagee,  after  entry,  from  a  tenant 
of  the  mortgagor,  whose  lease  is  subsequent  to  the  mortgage,  will  create  the 
relation  of  landlord  and  tenant  by  the  doctrine  of  estoppel, 

4.  It  does  not  follow,  however,  that  the  tenancy  thus  created  will  be  for 
the  whole  term  of  the  original  lease,  and  in  the  absence  of  contract  opera- 
ting as  an  estoppel  for  the  whole  term,  the  tenancy  thus  created  would,  by 
analogy  to  the  case  of  a  holding  over  after  a  term  has  expired,  be 
deemed  to  be  from  year  to  year. 

5.  Decrees — impeaching  collaterally.  A  decree  of  foreclosure  can  not 
be  assailed  collaterally  for  irregularities  in  obtaining  the  same,  or  for  errors 
in  conducting  the  sale  thereunder. 

6.  Contract  of  lease — what  amounts  to.  An  instrument  which  con- 
veys premises  to  the  grantee  for  the  purpose  of  mining  coal,  '*  so  long  as 
there  is  coal  to  mine  thereon,"  and  providing  for  a  payment  of  bank  rents 
therefor,  and  with  a  forfeiting  clause  in  case  of  non-compliance  with  the 
terms  of  the  instrument,  is  a  lease. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  reason  urged  by  appellees'  counsel,  why  the  sale  under 
the  decree  of  the  Circuit  Court  of  the  United  States,  was  void  as 
to  persons  not  parties  to  the  suit,  was,  that  the  sale  was  at  a 
different  time,  and  upon  different  notices  from  that  provided 
for  in  the  deed  of  trust.  All  other  facts  necessary  to  an  under- 
standing of  the  decision  are  stated  in  the  opinion. 

Messrs.  Wiley  &  Parker,  andMr.W,  H.  Underwood,  for 
the  appellants. 

Mr.  Gustavus  Kcejrner,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  ejectment,  brought  by  the  appellees  to 
recover  the  possession  of  certain  coal  lands  described  in  the 
declaration.     They  claim  to  be  assignees  of  John  A.  Twiss,  and 
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seek  to  obtain  possession  under  a  lease  formerly  executed  to 
him  by  the  railroad  company. 

On  the  9th  day  of  May,  1856,  the  Belleville  &  Illinoistown 
Railroad  Company  executed  to  Twiss  a  lease,  or  grant,  of  the 
lands  in  controversy,  for  an  indefinite  period,  with  leave  and 
permission  to  take,  under  certain  conditions  specified  in  the 
grant,  all  the  coal  contained  in  said  lands.  The  lease  contained 
mutual  covenants,  and  also  a  provision  of  forfeiture  in  case  of 
non-compliance  on  the  part  of  the  lessee. 

In  March,  1853,  the  Belleville  &. Illinoistown  Railroad  Com- 
pany executed  to  Marshall  O.  Roberts  and  others,  a  deed  of  trust 
upon  all  the  property  of  the  company,  including  the  lands  leased 
to  Twiss,  to  secure  the  payment  of  the  first  mortgage  bonds 
issued  by  the  company. 

In  May,  1855,  the  railroad  company  executed  to  John  Wil- 
kinson another  deed  of  trust  on  the  same  property,  to  secure 
the  second  mortgage  bonds  issued  by  the  company. 

These  several  conveyances  were  placed  on  record  in  the 
proper  office,  and  whatever  interest  the  lessee  or  his  assignees 
acquired  under  the  lease  and  the  several  assignments,  were 
taken  with  notice  of  the  prior  rights  of  the  mortgagees. 

In  October,  1856,  the  Belleville  &  Illinoistown  Railroad 
Company,  and  the  Terre  Haute,  Alton  ik  St.  Louis  Railroad 
Company,  were  consolidated  under  the  name  of  the  latter 
company,  the  consolidated  company  succeeding  to  all  the 
property  and  franchises,  and  assuming  all  the  obligations  of 
the  former  companies. 

At  a  subsequent  period,  the  consolidated  company  having 
failed  to  pay  the  interest  as  it  became  due  on  the  bonds  secured 
by  the  deeds  of  trust  of  1853  and  1855,  the  road,  together  with 
all  the  property  of  the  company,  was  surrendered  to  William 
D.  Griswold  for  the  benefit  of  the  trustees.  The  surrender 
took  place  in  the  early  part  of  1860,  and  from  that  time  on 
Griswold  continued  to  operate  the  road  for  the  benefit  of  the 
trustees,  until  1862,  when  the  deeds  of  trust  were  foreclosed  in 
the  United  States  Court  for  the  Southern  District  of  Illinois, 
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and  a  sale  of  the  mortgaged  property  was  had  in  pursuance  of 
the  decree  of  that  court.  Subsequently  the  purchasers  at  that 
sale  were,  by  a  special  act  of  the  legislature,  incorporated  under 
the  name  of  the  St.  Louis,  Alton  &  Terre  Haute  Railroad  Com- 
pany, which  company  now  holds  the  fee  simple  title  to  the 
mines  in  controversy. 

It  will  be  borne  in  mind  that  at  the  date  the  present  owners 
of  the  land  became  the  purchasers,  at  the  sale  under  the  decree 
of  the  circuit  court  of  the  United  States,  neither  Twiss  nor 
any  of  his  assignees  were  in  possession  of  the  premises.  The 
lease  and  the  several  assignments,  however,  were  of  record 
in  the  proper  office,  and  to  that  extent,  but  no  farther,  they 
had  notice  of  the  rights  of  the  lessee  and  of  the  assignees,  what- 
ever they  might  be.  Previous  to  that  sale,  the  lease  had  been 
declared  forfeited  by  Griswold,  acting  in  behalf  of  the  trustees) 
either  lawfully  or  unlawfully,  and  possession  had  been  taken) 
and  a  new  tenant  of  the  company  placed  in  charge. 

It  is  a  controverted  fact  in  the  case,  whether  the  lease  had 
been  rightfully  declared  forfeited  for  non-compliance  with  its 
terms  by  the  lessee  or  the  assignees,  prior  to  the  surrender  in 
February,  1860.  The  right  of  Twiss  to  make  the  surrender  is 
also  questioned,  and  it  is  insisted  that  it  was  made  for  a  fraud- 
ulent purpose,  and  through  the  corrupt  use  of  money. 

We  are  not  inclined  to  attach  much  importance  to  these  con- 
troverted facts,  and  for  that  reason  we  shall  not  inquire  whether 
the  lease  was  in  fact  forfeited  for  non-compliance,  or  whether 
Twiss  had  any  lawful  authority  to  make  a  surrender  of  the 
mines,  or  what  motives  may  have  influenced  his  mind  in  that 
regard. 

In  the  view  that  we  have  taken  of  the  case,  there  is  one 
question  that  is  conclusive  of  the  rights  of  the  appellees  under 
the  lease.  The  lease  granted  to  Twiss  was  for  no  definite 
period,  but  was  to  run  so  long  as  there  was  coal  to  mine.  The 
only  limit  to  its  duration  was  in  the  clause  which  provided  for 
a  forfeiture  in  case   of  non-compliance  with  its  terms,  if  we 
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except  the  further  fact  that  it  would  expire  by  its  own  limita- 
tion when  the  coal  was  exhausted. 

It  may  be  assumed  as  an  admitted  fact  that  Griswold,  after 
he  took  possession  of  the  property  of  the  company,  in  behalf 
of  the  trustees  under  the  mortgage,  did  receive  bank  rents  of 
the  lessee  in  possession.  It  is  not  doubted  that  the  lease,  being 
subsequent  to  the  mortgage,  could  have  no  force  as  against  the 
rights  of  the  mortgagees. 

It  is  insisted,  however,  that  inasmuch  as  Griswold,  acting  in 
behalf  of  the  trustees,  after  entry  for  non-payment  of  the 
mortgage  indebtedness,  did  receive  bank  rents  of  the  lessee  in 
possession,  that  fact  would  set  up  the  lease  as  against  the 
mortgagees,  and  those  claiming  under  them,  for  the  entire 
period  which  the  lease  had  to  run.  This  is  the  controlling 
question  in  the  case. 

It  is  in  the  power  of  the  mortgagee,  on  entry  for  condition 
broken,  where  the  property  has  been  leased  subsequent  to  the 
making  of  the  mortgage,  to  treat  the  tenant  as  a  trespasser  and 
bring  ejectment,  even  without  notice,  or  the  mortgagee  may 
elect  to  recognize  the  lessee  as  his  tenant.  The  authorities  all 
agree,  in  holding,  where  the  mortgagee  has  entered  for 
condition  broken,  and  received  rents  of  the  tenant,  that  the 
relation  of  landlord  and  tenant  will  be  created  between  the 
parties.  The  single  act  of  demanding  rent  has  been  held  not 
to  be  sufficient  for  that  purpose.  There  must  be  some  distinct 
act  on  the  part  of  the  mortgagee  that  manifests  the  intention  to 
recognize  the  lessee  as  his  tenant.  The  question  of  the  time 
for  which  it  will  be  considered  that  the  tenancy  is  created  by 
the  fact  that  the  mortgagee  received  rents  of  the  lessee,whether 
for  the  entire  period  of  the  unexpired  lease,  or  for  only  a 
shorter  period,  is  a  question  of  more  difficulty  of  solution.  The 
generally  received  doctrine  seems  to  be,  that  the  receipt  of 
rents  by  the  mortgagee  will  only  create  a  tenancy  from  year 
to  year,  in  analogy  to  the  rule  where  the  tenant  holds  over 
after  the  expiration  of  the  lease.  The  doctrine  proceeds  upon 
the  ground  that  the  lease  is  inoperative  as  to  the  mortgagee, 
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and  is  terminated  by  the  act  of  entry.  The  rule  of  the  com- 
mon law  is  well  established,  that  the  mortgagor  can  not, without 
the  consent  of  the  mortgagee,  execute  a  lease  that  will  prevail 
against  the  rights  of  the  mortgagee,  and  it  has  been  uniformly 
held  that  the  entry  of  the  mortgagee  puts  an  end  to  the  lease. 
Keeehv.  Hall,  1  Doug.  2. 

Upon  principle,  therefore,  something  more  is  required  than 
the  mere  receipt  of  rents  from  the  lessee,  to  make  valid  the 
lease  for  the  unexpired  term,  as  against  the  mortgagee.  In 
Doe  ex  dtm.  Hughes  v.  Buekner,  8  Carr.  &  Payne,  566,  Pat- 
terson, J.  held,  that  if  the  mortgagee,  instead  of  turning  out  the 
lessee,  elects  to  take  him  as  his  tenant,  the  mortgagee  does  not, 
thereby,  set  up  the  tenancy  for  the  entire  unexpired  term  of 
the  lease,  but  only  from  year  to  year. 

The  case  of  Thunder  v.  Belcher,  3  East,  449,  holds  the  same 
doctrine,  that  the  receipt  of  rents  will  only  create  a  tenancy 
from  year  to  year,  as  between  the  lessee  and  the  mortgagee. 
We  find  that  these  cases  have  been  quoted  by  numerous  text 
writers,  and  the  doctrine  established  does  not  seem  to  be  ques- 
tioned. Hilliarcl  on  Mortgages,  p.  235,  §  231 ;  Taylor  on 
Landlord  and  Tenant,  §  120;  Piatt  on  Leases,  p.  171. 

We  have  been  referred  to  no  English  or  American  case  that 
holds  the  doctrine  insisted  upon  by  the  counsel  for  the 
appellees,  that  the  mere  receipt  of  rents  from  the  lessee,  by  the 
mortgagee,  after  entry  for  condition  broken,  will  set  up  the 
lease  for  the  unexpired  time.  We  do  not  see  how  such  a  doc- 
trine can  be  supported  on  principle.  It  is  more  in  harmony 
with  the  analogies  of  our  law,  to  hold  that  it  will  require  a 
special  agreement,  to  make  valid  and  to  effectuate  the  exten- 
sion of  a  lease  executed  by  the  mortgagor. 

We  can  conceive  that  a  case  can  arise  where  the  mortgagee 
might  be  estopped  by  his  acts  from  contesting  the  rights  of  the 
lessee  under  the  lease.  If,  for  instance,  the  mortgagee  should 
continue  to  receive  the  rents  for  any  considerable  period,  and 
in  the  meantime  suffer  the  tenant  to  make  extensive  and  per- 
manent improvements  under  the  terms  of  the  lease,  he  will  be 
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held  to  have  consented  to  the  extension  of  the  lease.  Under 
such  circumstances,  to  permit  the  mortgagee  to  retract  his  con- 
sent, would  be  to  practice  a  fraud  on  the  lessee,  and  the 
doctrine  of  estoppel  in  pais  would  justly  apply.  In  case  the 
mortgagee  should  acquiesce  in  the  making  of  improvements  by 
the  lessee,  and  the  expenditure  of  money,  whereby  the  value 
of  the  estate  would  be  greatly  increased,  it  would  be  inequit- 
able to  permit  him  to  retract  and  contest  the  lease,  or  the  rights 
of  the  lessee  under  it. 

It  does  not  appear,  in  this  case,  that  any  improvements  of 
a  permanent  character  were  made  on  the  premises  by  the  lessee, 
or  the  assignees,  after  the  payment  of  bank  rents  to  the  mort- 
gagees in  possession.  Indeed,  the  evidence  shows  that  there 
were  no  improvements  of  any  considerable  value  made,  subse- 
quent to  the  payment  of  rents.  The  doctrine  of  estoppel  in 
pais,  insisted  upon  by  the  counsel  for  the  appellees,  can  have  no 
application  to  the  facts  of  the  case. 

It  is  very  doubtful,  in  any  view  that  can  be  taken,  whether 
the  appellees  can  assert  any  rights  as  against  the  present  own- 
ers of  the  premises  in  controversy.  Neither  the  lessee  nor  any 
of  the  assignees  were  in  possession  of  the  premises  at  the  date 
of  their  purchase  under  the  decree  of  the  United  States  Court. 
It  is  true,  that  the  lease  and  the  several  assignments  were  upon 
record  in  the  proper  office,  but  there  was  no  one  in  possession 
claiming  any  rights  under  the  lease.  The  lessee  himself  sur- 
rendered the  possession  of  the  premises,  and  the  assignees 
acquiesced  in  the  possession  of  the  mortgagees  for  a  period  of 
two  years  prior  to  the  sale,  and  it  is  not  until  after  the  expira- 
tion of  five  years,  and  after  the  present  owners  had  made 
permanent  and  valuable  improvements,  that  they  attempt  to 
assert  their  rights  under  the  lease  in  this  action.  It  is  not  pre- 
tended that  the  present  owners  ever  received  any  bank  rents, 
or  that  they,  in  any  manner,  ever  recognized  any  rights  in  the 
lessee  or  assignees,  under  the  lease,  or  the  several  assignments. 
We  are  at  a  loss  to  see  upon  what  principle  the  appellees  can 
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assert  any  rights  under  the  lease,  as  against  the  present  owners 
and  their  tenants. 

It  is  insisted  that  the  decree  and  sale  under  which  the  pres- 
ent owners  claim,  are  irregular  and  void.  The  sale  can  not 
be  thus  attacked  in  a  collateral  proceeding.  If  the  appellees 
would  avail  of  error,  if  any  exists,  in  the  foreclosure  of  the 
mortgages,  or  deeds  of  trust,  or  the  sale  thereunder,  it  must  be 
in  some  direct  proceeding  instituted  for  that  purpose. 

It  is  insisted  that  the  instrument  entered  into  by  the  parties, 
is  not  a  lease ;  that/it  conveys  a  higher  estate.  The  counsel 
does  not  define  the  nature  of  the  estate  which  he  insists  is  cre- 
ated, except  to  indicate  that  the  grant  is  in  the  nature  of  a 
"servitude,"  to  which  the  company's  land  was  subjected  for  an 
indefinite  period.  We  think  the  fair  construction  to  be  given 
to  that  instrument,  is,  that  it  is  in  the  nature  of  a  lease,  and  creates 
only  the  relation  of  lessor  and  lessee.  If,  however,  it  can  be 
said  that  it  conveys  the  fee  in  the  land,  with  a  perpetual  reser- 
vation of  rent,  we  do  not  see  how  that  view  could  aid  the  claim 
of  the  appellees.  It  would  appear  to  us  that  if  such  an  estate 
passed,  the  foreclosure  of  mortgages,  and  the  sale  there- 
under, would  terminate  absolutely  and  forever  all  rights  of  the 
grantee  and  his  assignees. 

In  the  event  that  such  a  construction  could  be  given  to 
the  instrument,  a  very  grave  question  would  arise,  whether 
the  trustee  in  possession,  by  any  act  of  his,  could  encumber  the 
estate  to  the  prejudice  of  the  cestui  que  trust.  This  question  has 
not  been  argued  by  counsel,  but  upon  first  impression  we  should 
be  inclined  to  hold  that  he  could  not. 

In  no  view  that  we  have  been  able  to  take  of  the  case,  can 
the  appellees  recover  against  the  present  owners  of  the  land 
and  their  tenants,  and  if  another  trial  shall  be  had  on  substan- 
tially the  same  evidence,  it  will  be  the  duty  of  the  court  to 
instruct  the  jury  to  find  for  the  appellants.  Storing  v.  Onley, 
44  111.123. 

This  view  of  the  law  renders  it  unnecessary  to  discuss  the 
other  questions  raised  by  the  counsel  on  the  record. 
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It  was  error  in  the  court  not  to  award  a  new  trial,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  J.  Leeper 

v. 

Georq-e  Hersman. 

1.  Estoppel  in  pais.  One  who  is  by  when  a  sheriff  levies  upon  per- 
sonal property  of  a  debtor,  and  gives  a  delivery  bond  to  the  sheriff,  reciting 
the  levy  upon  it  as  the  property  of  the  judgment  debtor, without  disclosing 
his  title,  will  be  estopped  from  afterwards  Claiming  title  to  have  been  in 
himself  at  the  time  of  the  levy. 

2.  Bond — when  it  takes  effect.  A  deed  or  bond  takes  effect  from  the 
time  of  delivery,  without  regard  to  its  date* 

Writ  of  Error  to  the  Circuit  Court  of  Brown  county ;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Hersman  against 
Leeper,  to  recover  a  horse  in  the  possession  of  the  defendant, 
alleged  to  be  the  property  of  the  plaintiff.  A  trial  in  the  court 
below  resulted  in  a  judgment  for  the  plaintiff,  to  reverse  which 
the  defendant  brings  the  record  to  this  court. 

Mr.  W.  L.  Vandeventer,  for  the  plaintiff  in  error. 
Messrs.  Bailey  &  Cole,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  only  error  assigned,  is,  that  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  third  plea.  The  folio  wing  is  the 
substance  of  it : 

That  at  the  March  term,  1868,  of  the  Brown  circuit  court, 
Edward  Prince  recovered  judgment  against  James  Valentine 
for  $107.39  and  costs  of  suit ;  that  on  the  25th  day  of  March, 
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1868,  an  execution  was  issued  on  said  judgment,  directed  and 
delivered  to  plaintiff  in  error,  who  then  was,  and  until  the 
institution  of  said  suit  continued  to  be,  sheriff  of  said  county, 
to  execute ;  that  by  virtue  of  said  execution,  on  the  28th  of 
May,  1868,  he  seized  and  levied  on  the  horse  in  controversy, 
as  and  for  the  property  of  the  said  Valentine ;  that  at  the  time 
of  the  levy  the  defendant  in  error  well  knew  and  had  due 
notice  that  the  horse  was  levied  upon  as  Valentine's  property, 
but  made  no  claim  or  demand,  and  gave  no  notice  of  his  claim 
to  the  horse  to  said  sheriff,  "but  in  acquiescence  in,  and  sub- 
mission to,  said  seizure  of  and  levy  upon  said  horse,  and  with 
a  view  and  intent  of  inducing  said  defendant,  as  such  sheriff, 
to  desist  and  refrain  from  any  other  and  further  search  or 
demand  for  property  to  satisfy  said  execution/'  on  the  30th 
day  of  May,  1868,  executed  and  delivered  to  said  sheriff  a 
forthcoming  bond,  in  the  words  and  figures  following,  to-wit : 
"Know  all  men  by  these  presents,  that  we,  George  Hersman, 
are  held  and  firmly  bound  unto  John  J.   Leeper,  sheriff  of 

county,  State  of  Illinois,  in  the  penal  sum  of  $225,  for 

the  payment  of  which,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  or  administrators,  jointly,  severally 
and  firmly  by  these  presents.  Witness  our  hands  and  seals, 
this  30th  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-eight.  The  condition  of  the  above 
obligation  is  such  that,  whereas,  the  said  sheriff  hath,  by  vir- 
tue of  an  execution  issued  from  the  circuit  court  of  the  county 
of  Brown,  and  State  of  Illinois,  to  him  directed,  in  favor  of 
Edward  Prince,  against  the  estate  of  James  Valentine,  for  the 
sum  of  $107.39,  levied  upon  the  following  goods  and  chattels, 
to-wit :  One  bay  horse  four  years  old,  as  the  property  of  the 
said  James  Valentine,  and  for  the  benefit  of  the  said  Edward 
Prince,  and  at  our  request  has  delivered  the  said  property  into 
our  custody  and  keeping  until  the  day  of  sale.  Now,  there- 
fore, if  we  shall  re-deliver  the  same  property,  in  its  present 
good  condition,  to  the  said  sheriff  or  his  deputy,  or  his  succes- 
sor in  office,  on  or  before  the  8th  day  of  June  next,   at  Mt. 
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Sterling,  Illinois,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect. 

Geo.  Heksman.     [seal.] 

Approved  this  30th  day  of  May,  A.  D.  1868,  by  me,  John 
J.  Leeper,  sheriff  of  Brown  county,  Illinois." 

And  that  the  bond,  although  dated  June  30,  was  in  fact  exe- 
cuted on  the  30th  of  May ;  that  the  sheriff  was  induced  thereby 
to  believe  that  the  horse  would  be  re-delivered,  and  therefore 
refrained  from  making  any  further  search  for  property ;  that 
he  surrendered  the  horse  to  the  obligor  in  the  bond,  who 
returned  him  to  the  sheriff  on  the  6th  of  June,  and  made  no 
claim  of  ownership,  and  gave  -no  notice  of  such  claim.  The 
plea  concluded,  "  Wherefore  defendant  says  that  plaintiff  is 
estopped  from  claiming  said  horse,"  &c.  *. 

The  demurrer  admitted  all  the  facts  alleged  in  the  plea. 
Can  a  party,  under  such  circumstances,  and  after  such  conduct, 
maintain  replevin  for  the  property  ? 

It  was  admitted  in  the  argument  that  defendant  in  error 
was  precluded  from  a  denial  of  the  truth  of  the  recitals  in  the 
bond,  if  the  recitals  influenced  the  conduct  of  the  obligee,  so 
that  he  would  be  injured  by  a  retraction  of  them. 

The  acts  and  admissions  of  defendant  in  error  are  wholly 
inconsistent  with  title  in  him.  They  can  not  be  reconciled. 
By  his  demurrer  he  admits  that  he  knew  the  property  was 
seized  as  Valentine's,  and  yet  he  made  no  claim  ;  that  he  vol- 
untarily executed  a  bond  in  which  the  same  acknowledgment 
was  made,  and  that  he  induced  the  sheriff,  by  his  conduct,  to 
refrain  from  making  any  further  search  for  property  belonging 
to  the  defendant  in  the  execution.  If  he  had  title  at  the  time 
of  the  levy,  why  did  he  not  demand  the  horse,  and  in  the 
event  of  a  refusal  to  surrender  him,  then  institute  his  action  of 
replevin  ?  Instead  thereof,  and  without  any  legal  obligation 
to  do  so,  he  executes  his  bond  for  the  delivery  of  his  own  prop- 
erty.    Such  conduct  was  unusual  and  unreasonable. 

His  silence  as  to  his  claim,  when  fair  dealing  required  him 
to  be  explicit,  and  his  subsequent  action  in  contravention  of 
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his  present  claim,  were  a  virtual  acknowledgment  that  he  had 
no  title  to  the  property  at  the  time  of  the  levy.  The  action  of 
the  officer  was  necessarily  influenced  by  such  conduct,  and 
such  must  have  been  the  intention.  There  was  also  injury  to 
the  sheriff;  he  was  delayed  in  the  performance  of  his  official 
duties,  hindered  in  an  immediate  search  for  other  property, 
and  has  been  involved  in  litigation  and  consequent  costs. 

It  is  true,  as  claimed,  that  an  estoppel  in  pais  can  only  be 
set  up  as  a  means  to  prevent  injustice,  and  is  not  to  be 
extended  by  construction.  In  this  case  it  effects  justice  and 
prevents  wrong.  The  party  was  bound  to  act  the  truth  ;  the 
law  presumes  that  he  did  so,  and  he  ought  not  to  be  allowed 
to  contradict  such  a  reasonable  presumption. 

We  think  the  plea  shows  proper  matter  in  estoppel,  and  the 
demurrer  should  have  been  overruled. 

The  objection  to  the  date  of  the  bond  is  not  good.  It  is  a 
well  settled  principle  of  law  that  a  deed  or  bond  takes  effect 
from  the  time  of  delivery. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Town  of  Collinsville  * 


Lewis  W.  Scanland. 

1.  Ordinances — construction  of  a  particular  one.  An  ordinance  of  the 
town  of  Collinsville  prohibiting  the  running  at  large  of  certain  animals 
within  the  corporate  limits  of  the  town,  provides,  that  any  person  being 
the  owner  of,  or  having  the  care"  of,  any  such  animal,  who  shall  suffer  the 
same  to  run  at  large,  etc.,  shall  be  subject  to  a  certain  penalty  therein  spec- 
ified. In  an  action  to  recover  the  penalty  for  a  violation  of  this  ordinance, 
the  proof  disclosed  these  facts:  that  the  defendant  resided  on  his  farm  out- 
side the  limits  of  the  town ;  that  he  had  allowed  the  animals  to  run  in  a 
piece  of  woods  near  by ;  but  that  he  watched  and  cared  for  them  daily, 
and  would  have  prevented  them  from  straying  into  the  town  in  the  present 
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instance — which  was  the  first — had  it  not  been  that  he  was  suddenly  called 
away  to  the  bedside  of  a  dying  brother:  Held,  that  this  evidence  clearly 
exonerated  the  defendant  from  the  charge  of  suffering  his  animals  to  run 
at  large  within  the  corporate  limits  of  the  town. 

2.  That  an  instruction  by  the  court  to  the  effect,  that  before  the  jury 
could  find  the  defendant  guilty,  they  must  believe  from  the  evidence,  that 
the  animals  were  so  running  at  large  within  the  limits,  by  sufferance  of  the 
defendant,  but  asserted  the  requirement  of  the  ordinance. 

3.  Same — what  necessary  to  be  shown  to  warrant  a  conviction.  To  subject 
a  person  to  the  penalty  under  this  ordinance,  he  must,  himself,  have  par- 
ticipated in  the  act,  by  suffering  it  to  be  done;  which  requires  that  he  should 
have  knowingly  permitted  his  animals  to  run  at  large  within  the  town,  or 
have  been  guilty  of  such  negligent  conduct,  in  enabling  them  to  do  so,  as 
would  have  been  equivalent  thereto. 

Appeal  from  the  Circuit  Court  of  Madison  county  ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding 

Mr.  David  Gillespie,  for  the  appellant. 

Messrs.  Dale  &  Burnett,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  to  recover  a  penalty  for  violating  an  ordi- 
nance of  the  town  of  Collinsville,  in  suffering  hogs  to  run  at 
large,  within  the  corporate  limits  of  said  town,  on  the  12th 
day  of  June,  1870. 

The  defendant  was  found  not  guilty,  and  the  town  took  this 
appeal. 

The  following  are  the  sections  of  the  town  ordinance  bear- 
ing upon  the  subject: 

"Sec.  1.  That,  hereafter,  the  running  at  large  of  any  hog, 
shoat,  or  pig,  within  the  corporate  limits  of  the  town  of  Col- 
linsville, is  hereby  declared  a  nuisance,  and  is  prohibited. 

"  Sec.  2.  That  any  person  being  the  owner  of,  or  having  the 
care  or  custody  of,  any  hog  or  hogs,  shoat,  or  pig,  who  shall 
suffer  the  same  to  run  at  large,  in  violation  of  section  one  of 
this  ordinance,  shall  be  subject  to  a  penalty  of  not  less  than 
five  dollars  nor  more  than  fifteen  dollars. 
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"  Sec.  3.  That,  hereafter,  any  hog,.shoat  or  pig,  found  run- 
ning at  large,  as  aforesaid,  shall  be  seized  and  penned  up  by 
the  town  constable,  or  some  one  authorized  by  him,  in  some 
secure  place,  to  be  designated  by  the  board  of  trustees,  and, 
while  so  penned  up,  the  town  constable  shall  furnish  them 
food  and  water." 

The  remaining  sections  relate  to  the  disposition  of  the  ani- 
mals taken  up,  and  are  not  material  here. 

The   following    instruction  was    given  for  the    defendant: 

"  Before  the  jury  can  find  the  defendant  guilty,  they  must 
believe,  from  the  evidence:  1st — That  defendant's  hogs  were 
running  at  large  within  the  corporate  limits  of  the  town  of 
Collinsville;  and,  2d — That  said  hogs  were  so  running  at  large 
within  the  corporate  limits  of  said  town  by  the  sufferance  of 
the  defendant.  Although  the  jury  may  believe,  from  the  evi- 
dence, that  the  defendant's  hogs  strayed  from  their  usual  place 
of  running,  into  and  within  the  corporate  limits  of  the  town 
of  Collinsville,  yet,  if  the  jury  further  believe  from  the  evi- 
dence that  they  were  so  running  within  the  corporate  limits  of 
said  town  of  Collinsville  without  the  knowledge  or  sufferance 
of  defendant,  they  will  find  the  defendant  not  guilty." 

The  plaintiffs  then  moved  the  court  to  instruct  the  jury  as 
follows,  without  the  italicized  portion,  viz : 

"  The  court  is  requested  to  instruct  the  jury,  that  if  they 
believe,  from  the  evidence,  that  the  defendant,  Scanland,  suf- 
fered his  hogs  to  run  at  large  outside  of  the  corporate  limits 
of  the  town  of  Collinsville,  with  the  expectation  that  they  tuoulcl 
run  at  large  within  the  corporate  limits  of  the  town  of  Collinsville, 
and  they  came  within  the  limits  of  said  corporation  by  reason 
of  their  being  so  permitted  to  run  at  large  outside  of  the  limits 
of  said  town,  that  then  the  said  defendant  has  suffered  the 
said  hogs  to  run  at  large  in  said  town,  within  the  meaning  of 
said  ordinance,  and  they  must  find  him  guilty  and  assess  a 
penalty  within  the  provisions  of  the  ordinance;"  which  was 
modified  by  the  court,  by  adding  to  it  the  italicized  portion, 
and,  as  modified,  said  instruction   was  given  to  the  jury.     To 
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the  modifying  of  said  instruction  by  the  court,  the  plaintiff  at 
the  time  excepted. 

The  errors  assigned  are,  that  the  verdict  was  contrary  to  the 
evidence,  and  that  the  court  erred  in  giving  the  instructions, 
and  refusing  the  plaintiff's  instruction  as  asked. 

The  testimony  shows,  that  the  defendant's  hogs  were  at 
large  within  the  corporate  limits  of  the  town  of  Collinsville, 
on  the  12th  day  of  June,  and  were  accordingly  taken  and 
penned  up  by  the  town  constable ;  that  defendant  lived  two  and 
a  half  miles  distant  from  Collinsville,  on  a  farm ;  that  he  had 
kept  the  hogs  in  a  clover  pasture  during  the  spring  and  summer, 
till  the  drouth  ;  the  pasture  became  exhausted,  and  then  he 
let  them  run  in  a  piece  of  woods  south  of  his  farm,  some  thirty 
or  forty  acres,  and  watched  them  daily  and  fed  them ;  they 
had  been  running  there  a  week  or  two  before  they  were  taken 
up ;  they  had  never  been  seen  in  the  town  before.  On  two 
previous  occasions,  they  had  been  found  on  the  road,  moving 
towards  Collinsville,  and  about  halfway  between  there  and  the 
defendant's  place,  when  he  drove  them  home.  The  defendant 
testified,  that  he  had  been  very  particular  not  to  let  the  hogs 
get  half  a  mile  from  home,  and  when  he  found  them  that  far, 
he  drove  them  back  ;  that  on  the  Sunday  morning  in  question, 
when  the  hogs  were  taken  up,  he,  on  his  way  to  Collinsville 
to  church,  passed  the  hogs  about  a  mile  from  the  town,  and 
before  he  got  there,  he  was  met  by  a  messenger  with  intelli- 
gence that  his  brother  was  dying,  and  he  went  directly  to  his 
brother's  house ;  but  for  which  circumstance,  he  should  then 
have  driven  the  hogs  back. 

Such  was,  in  substance,  the  testimony  ;  and  Ave  think  it  pre- 
sented a  clear  case  for  the  acquittal  of  the  defendant,  from  the 
charge  of  suffering  his  swine  to  run  at  large  within  the  corpo- 
rate limits  of  the  town  of  Collinsville.  So  far  from  his  suf- 
fering the  same,  he  had,  until  the  present  instance,  prevented 
it  by  his  care  and  efforts,  and  would  have  prevented  it  then, 
had  it  not  been  that  he  was  suddenly  summoned  away  to  the 
bedside  of  a  dying  brother. 
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As  to  the  instructions  for  the  defendant,  they  but  asserted 
the  requirement  of  the  ordinance,  that  the  running  at  large 
within  the  town  must  have  been  with  the  sufferance  of  the 
defendant. 

The  plaintiffs7  instruction  as  asked  for,  was,  that  the  penalty- 
had  been  incurred  by  suffering  the  hogs  to  run  at  large  outside 
of  the  corporate  limits  of  the  town  of  Collinsville,  if  by  reason 
of  being  so  permitted  to  run  at  large,  they  came  within  the 
corporate  limits  of  the  town.  The  ordinance  does  not  give 
this  penalty  against  the  owner  of  swine  for  their  running  at 
large  merely,  within  the  town.  Section  three  provides  a  rem- 
edy for  that,  by  seizing  and  penning  up  the  animals,  and  further 
proceedings  as  to  them. 

But  to  subject  the  owner  to  a  penalty  therefor,  he  must 
himself  have  participated  in  the  act,  by  suffering  it  to  be  done, 
which  requires  that  he  should  have  knowingly  permitted  his 
hogs  to  run  at  large  within  the  town,  or  have  been  guilty  of 
such  negligent  conduct  in  enabling  them  to  do  so,  as  would 
have  been  equivalent  thereto.  Had  the  farm  of  the  defendant 
been  so  near  to  the  town  that  the  probable  consequence  of 
permitting  his  hogs  to  run  at  large  upon  his  own  premises, 
would  have  been  that  they  would  stray  within  the  town,  he 
might  be  chargeable  as  having  knowingly  permitted  them  to 
run  at  large  within  the  town. 

Had  the  hogs  broken  out  of  the  defendant's  inclosure,  and 
come  within  the  town,  it  would  hardly  be  claimed  that  the 
defendant  had  committed  a  violation  of  this  ordinance. 

The  distance  of  a  party's  place  of  residence  from  a  town, 
and  the  care  taken  of  his  swine  running  at  large  upon  his 
premises,  may  be  as  effective  as  an  inclosure  of  them,  to  pre- 
vent them  from  coming  within  the  limits  of  the  town. 

We  think  the  instruction,  as  asked,  was  defective  in  entirely 
excluding  from  view  whether  it  was  a  probable  consequence 
of  suffering  the  hogs  to  run  at  large  upon  the  defendant's 
premises,  that  they  would  stray  within  the  limits  of  the  town 
of  Collinsville. 

15 — 58th  III. 
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The  modification  of  the  instruction,  perhaps,  was  not  strictly 
accurate  in  requiring  the  expectation  of  such  event  on  the  part 
of  the  defendant;  it  would  have  been  enough,  had  there  been 
reason  for  expecting  it,  whether  the  defendant  actually  expected 
it  or  not. 

We  think,  however,  in  this  case,  there  is  no  substantial 
cause  of  complaint  for  the  modification  made  in  the  instruc- 
tion. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Chicago  &  Alton  Railroad  Company 

V. 

John  Gregory,  by  his  next  friend. 

1.  Negligence^-??-  railroads — injury  to  persons.  A  child  not  quite 
five  years  old,  and  of  diseased  intellect,  strayed  to  the  railroad  track,  -which 
was  near  the  residence  of  its  parents,  in  the  village  of  Brighton,  and  was 
seriously  injured  hy  a  train  of  cars  which  passed  through  the  village  with 
great  speed,  and  without  stopping.  The  mother  of  the  child  had  left  the 
house  hut  a  few  minutes  before  the  accident,  to  perform  a  necessary  house- 
hold duty,  leaving  the  child  in  the  care  of  his  sister  eight  years  of  age,  and 
on  her  return  discovered  that  he  had  strayed  to  the  track,  and  before  she 
could  recover  him  he  was  struck  by  the  train  and  seriously  hurt.  In  an 
action  against  the  company,  it  was  held,  there  was  no  negligence  on  the 
part  of  either  the  mother  or  injured  child;  but  that  the  company  was 
chargeable  with  great  negligence,  in  permitting  one  of  its  fastest  trains  to 
run  with  unabated  speed  through  the  town,  where  persons  are  liable  at  all 
times  to  be  on  the  open  track,  and  should  be  held  responsible. 

2.  Same—  infants — when  not  chargeable  with.  Negligence  can  not  be 
imputed  to  a  child  under  five  years  of  age,  especially  to  one  of  less  than 
ordinary  mental  capacity. 

3.  Nor  in  such  case  can  it  be  said  that  the  parent  failed  to  exercise 
reasonable  care.  The  same  rule  should  not  be  applied  to  persons  depend- 
ent for  support  upon  their  labor,  and  to  those  whose  means  enable  the 
parent  to  give  a  constant  personal  attention  to  the  care  of  children,  or 
employ  a  person  for  that  purpose. 
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4.  Damages — whether  excessive.  And,  in  such  case,  a  verdict  for 
$3,833.33  is  not  excessive;  the  plaintiff  being  a  hopeless  imbecile  and 
without  means  of  support. 

Appeal  from  the  Alton  City  Court ;  the  Hon.  Henry 
S.  Baker,  Judge,  presiding. 

Mr.  A.  W.  Church,  for  the  appellant. 

Messrs.  Wise  and  Yager,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  an  action  brought  in  the  name  of  a  minor,  by 
his  next  friend,  against  the  Chicago  &  Alton  R.  R.  Company 
for  injuries  received  by  plaintiff.  The  trial  resulted  in  a  ver- 
dict for  plaintiff  of  $3,833.33. 

It  appears  the  parents  of  the  plaintiff,  a  child  not  quite  five 
years  old,  lived  very  near  the  railway  track,  in  the  village  of 
Brighton.  The  mother  had  gone  out  to  milk,  leaving  the 
child  in  the  care  of  his  sister  eight  years  old,  and  returning  in 
a  few  minutes  discovered  he  had  strayed  to  the  track.  She 
went  hastily  towards  him  and  called  to  him  at  the  same  time, 
but  the  child  ran  down  the  track.  Almost  immediately  the 
fast  train  came  along  at  great  speed,  not  stopping  at  the  depot, 
and  striking  the  child  threw  him  into  the  air.  The  child  was 
somewhat  peculiar  before,  but  since  the  injury  he  has  been 
nearly  or  quite  idiotic. 

We  have  felt  and  still  feel  a  good  deal  of  doubt  in  regard  to 
this  case,  but  have  finally  decided  to  affirm  the  judgment.  We 
can  not  impute  negligence  to  a  child  of  such  tender  years, 
especially  to  one  of  less  than  ordinary  mental  capacity.  On 
discovering  the  approach  of  the  train  its  impulse  would  doubt- 
less be  to  run  away,  but  it  would  be  as  likely  to  run  down  the 
track  as  away  from  it.  It  could  not  comprehend  the  object 
and  use  of  the  rails. 
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Is,  then,  the  mother  chargeable  with  negligence  ?  She  seems 
to  have  exercised  all  reasonable  care.  The  same  rule  should 
not  be  applied  to  persons  depending  upon  their  labor  for  sup- 
port, and  to  those  whose  means  enable  the  mother  of  the  family 
to  give  a  constant  personal  attention  to  the  care  of  children, 
or  to  employ  a  nurse  for  that  purpose.  Here  the  mother  had 
left  the  house  for  a  few  minutes  to  perform  a  necessary  piece  of 
labor,  leaving  the  boy  in  charge  of  his  sister,  but  little  older 
than  himself,  but  probably  the  only  person  the  mother  could 
provide  to  look  after  him  during  her  brief  absence.  "When 
she  returns  her  first  inquiry  is  for  the  boy,  and  she  goes  in 
pursuit  of  him,  but  too  late.  If  she  had  heard  the  train  com- 
ing, it  might  be  said  she  should  have  left  her  work  to  look 
after  the  boy,  but  the  weight  of  the  evidence  is,  the  train 
neither  rung  a  bell  nor  blew  a  whistle. 

While  so  little  negligence  can  be  charged  upon  the  mother, 
and  the  child  was  not  old  enough  to  be  responsible,  what  is 
the  position  of  the  defendant  ?  We  waive  the  question  of  a 
failure  to  ring  the  bell  or  sound  the  whistle,  the  evidence  on 
that  matter  being  contradictory,  and  it  being  very  probable  that 
neither  bell  nor  whistle  would  have  prevented  the  accident. 
The  train  was  running  with  great  speed  which  it  did  not 
slacken  as  it  passed  through  the  town.  We  consider  this,  of 
itself,  great  negligence.  We  can  not  regard  the  saving  a  few 
minutes  of  time,  in  making  the  journey  between  Chicago  and 
Alton,  a  matter  of  such  importance  as  to  justify  a  railway 
company  in  permitting  its  fastest  trains  to  dash  with  unabated 
speed  through  villages,  where  men,  women  and  children  are 
liable  at  all  times  to  be  on  the  open  and  unguarded  track. 
There  may  be  less  danger  in  this  practice  than  there  would 
seem  to  be  at  first  sight,  and  accidents  may  be  less  common 
than  one  would  suppose;  but  that  it  must  be  dangerous,  is 
self-evident,  and  the  law  requires  of  these  companies  the 
greatest  precautions  for  the  safety  of  human  life.  In  this  view 
we  must  sustain  the  finding  of  the  jury  in  the  present  case. 
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All  the  members  of  the  court  concur  in  the  foregoing 
views,  and  a  majority  are  of  opinion  the  damages  are  not  so 
excessive,  as  to  require  a  reversal  of  the  judgment.  The  boy 
is  probably  a  hopeless  imbecile  for  life,  with  no  means  of  sup- 
port, except  the  proceeds  of  this  verdict. 

Judgment  affirmed, 


Otto  Kadgxhn 

v. 

The  City  of  Bloomln-gton. 

Spirituous  liquors — sale  without  a  license.  Under  the  general  laws  of 
the  State,  no  person  has  the  right  to  sell  spirituous  liquors  without  a  license ; 
and  when  a  city  has  the  entire  control  of  the  regulation  of  the  sale  of 
liquors,  and  refuses  to  grant  such  license,  whether  rightfully  or  wrongfully, 
it  does  not  justify  such  applicant  in  a  sale  without  a  license.  Nor  does  it 
matter  that  the  applicant  did  all  things  necessary  to  entitle  him  to  a 
license.  If  the  city  officers  neglect  or  refuse  to  perform  their  duty  in  grant- 
ing a  license,  it  may  be  the  applicant  might  compel  its  performance  by 
mandamus. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Mr.  Walter  M.  Hatch,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  instituted  by  the  city  against  appellant, 
before  a  police  magistrate,  to  recover  a  penalty  foi"  selling 
spirituous  liquors  without  a  license.  It  appears  that  appellant, 
onthe22d  day  of  April,  1869,  went  to  the  city  treasurer  with  a 
written  application  for  a  license,  in  conformity  with  the  city 
ordinance,  and  $300  in  money,  and  tendered  both  the  applica- 
tion and  money  to'  the  treasurer,  and  demanded  a  receipt 
entitling  him  to  a  license  for  one  year,  but  the  treasurer  refused 


230  Kadgihn  v.  City  of  Bloomington.        [Jan.  T., 

Opinion  of  the  Court. 

to  give  him  the  same,  because  the  common  council  had  adopted 
this  resolution  before  the  application  was  made  for  the  license : 
"That  the  city  treasurer  and  city  clerk  be,  and  are  hereby, 
instructed  to  issue  no  license  to  any  saloon  keeper  for  a  longer 
period  than  one  month,  until  after  the  1st  day  of  June  next;" 
which  he  contended  was  valid  and  binding,  while  appellant 
contended  that  it  did  not  repeal  the  ordinance  regulating  the 
manner  in  which  licenses  should  be  granted. " 

Appellant,  on  the  1st  of  June  following,  renewed  his  appli- 
cation for  a  license  for  one  year,  and  made  a  like  tender,  and 
demanded  a  receipt  entitling  him  to  such  a  license ;  but  the 
treasurer  refused  to  receive  the  money  and  give  such  a  receipt, 
but  offered  to  receive  $50  and  to  give  him  a  receipt  that  would 
entitle  appellant  to  a  license  for  one  month,  but  he  declined  to 
receive  such  a  receipt.  The  treasurer  based  his  refusal  on  an 
ordinance  adopted  by  the  common  council  on  the  21st  day  of 
May,  1869,  the  first  section  of  which  is  this :  "  That  hereafter 
no  license  shall  be  issued  to  any  persons  for  the  sale  of  spirit- 
uous, vinous,  mixed,  malt,  or  fermented  liquors,  within  the 
limits  of  this  city,  for  a  period  longer  than  one  month  at  a 
time."  Appellant  thereupon  applied  to  the  city  clerk,  offered 
him  the  $300  and  a  bond  with  security,  conditioned  as  required 
by  the  ordinance,  and  demanded  a  license  for  one  year,  which 
was  refused.  It  appears  that  appellant  had  a  license  the  pre- 
vious year,  which  expired  on  the  last  day  of  May  or  first  day 
of  June,  and  that  appellant  sold  liquor  on  the  3rd  day  of  June, 
1869.  On  this  state  of  facts,  the  court  below,  to  whom  this 
case  was  submitted  by  consent,  without  the  intervention  of  a 
jury,  found  for  the  city,  and  rendered  a  judgment  against  ap- 
pellant for  fifty  dollars  and  costs  ;  and  he  appeals  to  this  court 
and  asks  a  reversal. 

It  is  urged  that  appellant  did  all  things  required  by  the 
ordinance  in  force  on  the  22d  of  April,  to  entitle  him  to  a 
license,  and  having  done  so  he  had  a  legal  right  to  sell  liquors 
notwithstanding  the  city  authorities  refused  to  grant  it  to  him. 
Under  the  general  laws  of  the  State  no  person  has  the  legal 
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right  to  sell  spirituous  liquors  without  a  license,  and  by  doing 
so  a  fine  is  incurred  that  may  be  collected  by  indictment  or  suit. 
And  the  charter  of  the  city  gives  the  common  council  entire 
control  over  the  sale  of  such  liquors  within  the  corporate  limits. 
They  have  the  power  to  suppress  it  or  to  regulate  its  sale  in 
such  manner  as  they  may  choose.  And  that  body  had,  previ- 
ous to  the  application  by  appellant,  prohibited  its  sale  without 
a  license,  under  a  penalty  to  be  recovered  by  the  city.  And  it 
is  admitted  that  appellant  did  sell  without  having  a  license, 
and  is  manifestly  within  the  letter  of  the  law,  and  must  be 
liable  unless  excused  by  his  acts 

In  the  Commonwealth  v.  Blackstone,  24  Pick.  352,  which  was  a 
case  where  the  county  commissioners  were  required  to  grant  a 
license  under  the  statute,  but  who  refused,  and  the  applicant 
proceeded  to  sell  liquor  without  a  license  and  was  subsequently 
prosecuted  therefor,  the  court  held  he  was  liable;  that,  not- 
withstanding he  had  performed  all  acts  required  of  him  and 
the  commissioners  had  failed  in  their  duty,  he  was  not  justified 
in  selling  without  a  license.  And  the  court  say,  "  When  an 
act  can  only  be  lawfully  done  by  one  qualified  in  a  certain  man- 
ner, it  will  not  make  the  act  of  an  unqualified  person  lawful, 
that  those  whose  duty  it  was  to  confer  the  qualification,  have, 
through  mistake  or  otherwise,  refused  to  confer  the  qualifica- 
tion. "  So  in  this  case,  appellant  could  not  legally  perform  the 
act  without  a  license,  and  not  having  a  license  he  became  lia- 
ble to  the  penalty  by  making  the  sale.  And  it  does  not  matter 
whether  the  license  was  properly  or  improperly  refused.  Until 
he  obtained  a  license  the  law  forbid  him  from  selling  liquor. 

If  the  ordinance  of  the  city  was  not  suspended  by  the  reso- 
lution of  the  21st  of  April,  and  the  ordinance  of  June  the 
1st  did  not  take  eifect,  and  appellant  complied  with  all  the 
requirements  of  the  ordinances  on  that  subject,  and  the  city 
treasurer  and  clerk  neglected  their  duty  in  refusing  to  grant 
the  license,  then  appellant  may  have  had  the  right  to  Compel 
those  officers  by  mandamus  to  perform  the  duty.  But  their 
neglect  of  duty,  even  if  there  was  a  neglect,  conferred  no 
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power  on  him  to  disregard  the  ordinances  of  the  city.  They 
did  not  thereby  become  abrogated,  suspended,  or  in  anywise 
impaired.  We  perceive  no  error  in  this  record,  and  the  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  having  decided  this  case  in  the  court 
below,  took  no  part  in  this  decision. 


Chaeles  Wilson 

v. 

William  D.  Be  vans. 

1.  Hew  trial — whether  verdict  supported  by  the  evidence.  It  Is  not  the 
duty  of  the  appellate  court  to  enter  upon  a  critical  analysis  of  the  evidence 
in  every  case,  to  determine  with  accuracy,  as  on  an  original  hearing,  the 
questions  of  fact  submitted  to  a  jury.  Where  it  is  apparent,  the  jury  have 
misapprehended  the  force  of  the  evidence,  or  where  the  verdict  is  mani- 
festly wrong,  it  is  the  duty  of  the  appellate  court  to  re-examine  the 
evidence.  To  that  extent  this  court  will  look  into  the  evidence,  but  no  fur- 
ther. 

2.  But  where  there  is  testimony  of  equal  credibility  on  both  sides,  on 
simple  questions  of  fact,  the  appellate  court  must  rely  on  the  verdict  as 
presenting  the  true  conclusion  to  be  drawn  therefrom. 

3.  Statute  op  frauds — promise  to  answer  for  the  debt  of  another.  The 
general  rule  is,  if  a  promise  is  in  the  nature  of  an  original  undertaking  to 
pa}^  the  debt  of  another,  and  is  founded  on  a  valuable  consideration  received 
by  the  promisor  himself,  it  is  not  within  the  statute,  and  need  not  be  in  writ- 
ing to  make  it  valid  and  binding, — it  will  he  regarded  in  the  light  of  a 
contract  for  the  benefit  of  a  third  party,  upon  which  such  third  party  may 
found  an  action  for  the  breach. 

4.  So,  where  a  purchaser  of  property  agreed  by  parol,,  in  consideration 
thereof,  to  pay  certain  debts  of  his  vendor  due  to  a  third  person,  it  was  held, 
the  promise  was  in  nowise  collateral  to  or  dependent  on  the  liability  of  the 
Vendor,  but  was  an  original  and  independent  promise,  and  not  within  the 
statute  of  frauds. 
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Appeal  from  the  Circuit  Court  of  McDonough  county  ;  the 
Hon.  Chauncey  L.  Higbee;  Judge,  presiding. 

Mr.  S.  Corning  Judd,  for  the  appellant. 

Mr.  D.  G.  Tunnicliff,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  originally  commenced  before  a  justice  of  the 
peace,  and  hence  there  are  no  written  pleadings  in  the  cause, 
and  all  defenses,  including  the  statute  of  frauds,  maybe  regarded 
as  having  been  pleaded.  An  appeal  was  prosecuted  from  the 
judgment  of  the  justice  to  the  circuit  court,  where  a  trial 
de  novo  was  had,  which  resulted  in  a  judgment  for  the  appel- 
lee. 

It  is  insisted  that  the  verdict  is  against  the  weight  of  the 
evidence,  and  we  are  asked  to  review  the  evidence,  to  ascer- 
tain whether  it  sufficiently  sustains  the  finding  of  the  jury. 
It  is  not  the  duty  of  this  court  to  enter  upon  a  critical  analysis 
of  the  evidence  in  every  case  that  may  be  brought  here  by 
appeal,  to  determine  with  accuracy,  as  on  an  original  hearing, 
the  questions  of  fact  submitted  to  the  jury.  It  is  the  province 
of  the  jury  to  settle  questions  of  fact,  and  of  the  court  to  settle 
the  law  applicable  to  the  facts.  Upon  the  main  facts  at  issue 
between  the  parties  in  this  case,  there  was  a  contrariety  of 
evidence  and  witnesses  of  equal  respectability,  so  far  as  we  can 
know,  testifying  in  direct  opposition.  We  must,  therefore, 
regard  the  verdict  as  settling  the  questions  of  fact,  and  can  not 
enter  anew  upon  the  investigation  of  those  questions. 

Where  it  is  apparent  that  the  jury  have  misapprehended 
the  force  of  the  evidence,  or  where  the  verdict  is  manifestly 
wrong,  it  is  the  duty  of  this  court  to  re-examine  the  evidence. 
To  that  extent  we  will  look  into  the  evidence,  but  no  further. 
But  where  there  is  testimony  of  equal  credibility  on  both  sides, 
as  in  this  case,  on  simply  questions  of  fact,  we  must  rely  on  the 
verdict  as  presenting  the  true  conclusion  to  be  drawn  from  the 
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evidence.  Any  other  rule  would  require  this  court  to  sit  here 
for  an  indefinite  period  -and  investigate  cases  in  the  capacity 
of  jurors. 

Regarding  the  controverted  facts  of  the  case  as  having  been 
settled  by  the  jury,  we  shall  only  inquire  whether  the  promise 
of  the  appellant  was  within  the  statute  of  frauds,  and  whether 
the  court,  in  its  charge,  misdirected  the  jury  on  the  true  issues 
involved. 

The  English  statute  of  frauds  and  perjuries,  of  which  ours 
is  known  to  be  substantially  a  copy,  has  been  copied  in 
nearly  all  the  States  of  the  Union,  and  has  been  the  subject  of 
a  vast  deal  of  metaphysical  learning,  and  of  varied  and  con- 
tradictory construction.  The  difficulty  has  never  been  in 
attaining  a  clear  understanding  of  the  terms  used,  for  they  are 
as  accurate  as  human  wisdom  can  make  them;  but  in  the  favor 
with  which  the  different  judges  have  regarded  the  statute  in  its 
practical  operation.  Those  judges  who  have  regarded  the 
statute  as  establishing  a  hard  rule  in  particular  cases,  have 
given  it  a  very  narrow  and  illiberal  construction.  Indeed, 
there  are  cases  to  be  found  where  the  statute  has  been  so  con- 
strued as  to  have  no  practical  meaning  whatever.  On  the 
contrary,  those  judges  who  have  regarded  the  statute  as  estab- 
lishing a  sound  rule  of  public  policy  in  the  transactions  of  life, 
have  always  given  it  a  true  and  just  interpretation  according  to 
the  exact  meaning  of  the  words  used.  The  latter  is  the  safer 
and  better  rule.  It  conduces  far  more  to  a  uniform  adminis- 
tration of  the  law. 

It  will  not  be  necessary  for  us  to  go  into  any  extended 
inquiry,  as  to  what  particular  class  of  cases  comes  within,  and 
what  do  not  come  within  the  statute  of  frauds.  Our  inquiry 
will  be  confined  to  the  question,  whether  the  promise  on  which 
the  action  is  based  in  this  case,  comes  within  the  purview  of 
that  statute. 

The  general  rule  is,  that  if  the  promise  is  in  the  nature  of 
an  original  undertaking  to  pay  a  debt  to  a  third  party,  and  is 
founded  on  a  valuable  consideration  received  by  the  promisor 
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himself,  it  is  not  within  the  provisions  of  the  statute,  and 
need  not  be  in  writing  to  make  it  valid  and  binding, — it  will 
be  regarded  in  the  light  of  a  contract  for  the  benefit  of  a  third 
party,  upon  which  said  third  party  may  found  aji  action  for  the 
breach.  The  authorities  all  seem  to  agree  in  holding  that  such 
a  promise  is  not  within  the  statute  of  frauds,  and  need  not  neces- 
sarily be  in  writing  to  make  it  valid.  Eddy  v.  Roberts,11  111. 
505. 

We  think  that  the  legal  effect  of  the  undertaking  of  the 
appellant,  brings  the  promise  upon  which  the  action  is  based, 
within  the  principle  of  law  here  stated,  and  relieves  the 
promise  from  the  operation  of  the  statute  of  frauds.  It 
appears  that  the  appellant  purchased  of  one  Hire,  certain  arti- 
cles of  personal  property,  and  also,  his  interest  in  the  lease 
upon  a  certain  farm,  in  consideration  of  which  he  was  to  pay 
certain  debts  of  Hire,  including  the  debt  for  which  appellee 
was  surety  for  Hire,  to  Mr.  Sterling.  There  is  a  conflict  in 
the  evidence,  as  to  whether  the  debt  for  which  appellee  was 
liable,  was  included  in  the  undertaking  of  appellant.  But  we 
must  regard  the  verdict  of  the  jury  as  having  settled  that  fact 
in  favor  of  the  appellee.  Instead  of  paying  the  purchase  money 
of  the  articles  purchased  directly  to  Hire,  the  appellant  under- 
took and  agreed  to  pay  the  same  to  certain  creditors.  This 
would  constitute  an  original  and  independent  promise  and 
undertaking  on  the  part  of  the  appellant,  in  nowise  col- 
lateral to  or  dependent  on  the  liability  of  Hire,  and  such  a 
promise  is  not  within  the  statute  of  frauds. 

The  appellant  received  the  property  contracted  for,  and  it  is 
wholly  immaterial  to  him,  what  direction  was  given  to  the 
purchase  money.  The  vendor  contracted  to  have  it  paid  to  his 
creditors  instead  of  himself,  and  it  imposes  no  hardship  upon 
the  purchaser.  It  was  his  contract  so  to  pay  the  purchase 
money,  and  such  a  contract  is  valid  and  binding  in  law, 
although  it  is  not  evidenced  by  any  writing. 

It  is  insisted  that  this  suit  was  prematurely  brought.  It 
appears  from  the  evidence,  that  the  debt  for  which  the  appellee 
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was  liable  as  surety  for  Hire,  was  in  a  judgment,  and  had  not 
been  paid  to  the  creditor  at  the  date  of  these  transactions.  It 
seems  to  have  been  the  agreement,  that  the  appellee  should  pay 
and  discharge  the  judgment  against  himself  and  Hire,  and 
that  the  appellant  would  then  give  his  note  for  the  amount,  due 
in  twelve  months.  It  is  now  urged,  that  a  period  of  twelve 
months  did  not  elapse  from  the  date  of  the  payment  of  the 
judgment  to  the  bringing  of  the  suit.  We  think  that  there  is 
evidence  from  which  the  jury  could  find  that  the  note  was  to 
have  been  given  as  of  the  date  of  the  12th  of  March,  the  day 
on  which  the  agreement  was  made,  and  if  so,  a  period  of  more 
than  twelve  months  intervened,  and  the  suit  was  not  prema- 
turely instituted. 

It  appears  that,  by  consent  of  parties,  the  court  instructed 
the  jury  orally,  and  the  charge  was  afterward  reduced  to 
writing.  It  is  now  insisted  that  the  court  misdirected  the  jury 
as  to  the  law  of  the  case.  We  think  that  the  charge  of  the 
court  was  sufficiently  favorable  to  the  cause  of  the  appellant, 
and  did  not  mislead  the  jury  to  his  injury. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois 

V. 

George  W.  Green  et  al. 

1.  <  Bastardy — recognizance.  Where  a  party  is  arrested  and  brought 
before  a  justice  of  the  peace,  on  a  charge  of  bastardy,  and  obtains  a  con- 
tinuance to  another  day  for  a  trial,  and  enters  into  a  recognizance  for  his 
appearance,  but  fails  to  appear:  Held,  under  the  act  of  March  3,  1845,  that 
the  justice  of  the  peace  has  power  to  take  such  a  recognizance,  and  declare 
it  forfeited  on  the  failure  of  the  principal  to  appear  according  to  the  condi- 
tion of  his  recognizance. 

2.  Demurrer — declaration.  A  declaration  in  debt  on  such  a  recogni- 
zance, that  fails  to  aver  that  there  was  a  default  in  appearing  before  the 
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justice  of  the  peace,  and  that  he  had  certified  the  recognizance,  with  the 
record  of  the  default,  to  the  circuit  court  of  the  county,  is  had  on  general 
demurrer,  as  these  are  statutory  requirements,  essential  to  a  right  of 
recovery.  The  recognizance  heing  a  statutory  obligation,  its  provisions 
must  he  complied  with,  to  authorize  a  recovery. 

Writ  of  Error  to  the  Circuit  Court  of  Edgar  county ;  the 
Hon.  James  Steele;  Judge,  presiding. 

This  was  an  action  of  debt,  brought  on  a  recognizance,  entered 
into  by  George  W.  Green  and  Francis  G.  Green,  to  the 
People  of  the  State  of  Illinois.  Elizabeth  Bales  caused  George 
"W.  Green  to  be  arrested,  on  a  charge  of  bastardy,  and  brought 
-before  a  justice  of  the  peace  for  trial.  He  applied  for  and 
obtained  a  continuance,  and  entered  into  a  recognizance,  in  the 
sum  of  $500,  for  his  appearance  on  the  day  set  for  trial,  with 
Francis  G.  Green  as  his  bail,  but  the  declaration  avers  that  he 
failed  to  appear  according  to  his  recognizance.  To  the 
declaration,  a  general  demurrer  was  filed,  which  the  court  sus- 
tained. Plaintiff  abided  by  the  declaration,  and  the  court 
rendered  a  judgment  in  bar  of  the  action.  The  record  is 
brought  to  this  court  on  error. 

Mr.  John  W.  Blackburn,  for  the  plaintiffs  in  error. 

I  Mr.  James  A.  Eads,  for  the  defendants  in  error. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 
It  appears  that  George  W.  Green  was  arrested  under  a  war- 
rant, on  a  charge  of  bastardy,  issued  by  a  justice  of  the  peace, 
on  the  complaint  of  Elizabeth  Bales.  He  was  taken  before 
the  justice,  when  he  applied  for  and  obtained  a  continuance, 
and  being  required  by  the  justice  to  enter  into  a  recognizance 
for  his  appearance  at  the  time  set  for  trial,  defendants  in 
error  executed  the  bail  bond  upon  which  this  suit  is  brought. 
The  declaration  avers  that  the  principal  in  the  bond  failed  to 
appear  at  the  time  and  place  named  in  the  bond,  and  being 
called  came  not,  but  failed  to  answer  the  complaint.  A  general 
demurrer  was  filed  to  the  declaration,  which  was  sustained  by 
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the  court,  and  plaintiff  abiding  by  his  declaration,  a  judgment 
was  rendered  in  bar  of  the  action,  and  the  record  is  brought 
to  this  court  and  errors  assigned. 

It  is  first  urged,  that  this  recognizance  is  void,  upon  the 
ground  that  there  is  no  power  to  require  or  take  a  recognizance 
before  a  justice  of  the  peace,  in  a  prosecution  for  bastardy. 
The  act  of  the  3d  of  March,  1845,  R.  S.  518,  declares  that  "  Any 
justice  of  the  peace,  before  whom  any  person  is  brought  on  a 
complaint  for  any  crime,  misdemeanor,  or  other  offense  bail- 
able by  the  laws  of  this  State,  may  take  the  recognizance  of 
such  persons,  with  surety  or  sureties,  in  a  reasonable  sum,  for 
his  appearance  before  said  justice  for  further  examination  at 
a  future  time,"  etc. 

It  is  contended  that  this  proceeding  is  not  within  the  pro- 
visions of  this  law.  Is  it,  then,  a  "  crime,  misdemeanor,  or 
other  offense,  bailable  by  the  laws  of  this  State?"  If  it  is 
either,  then  it  is  within  this  provision,  and  a  recognizance  may 
be  taken.  It  is  an  offense  against  the  law,  and  the  first  section 
of  the  bastardy  act  has  expressly  made  it  bailable.  The  first 
section  of  that  act  requires  the  justice  of  the  peace,  before 
whom  the  charge  is  preferred,  after  hearing  the  evidence,  if  the 
case  require  it,  to  commit  the  accused,  unless  he  shall  enter 
into  a  recognizance  to  be  approved  by  the  justice.  It,  then, 
being  an  offense,  and  being  bailable  by  the  statute  regulating 
proceedings  therein,  the  justice  of  the  peace  had  the  power  to 
take  the  recognizance.  The  statute  is  broad  enough  to,  and 
does  embrace  this  class  of  cases.  The  recognizance  was  well 
taken. 

But  the  second  section  of  the  act  has  prescribed  the  duty  of 
the  justice  of  the  peace,  when  such  a  recognizance  has  been 
entered  into  before  him.  It  provides,  that  if  the  accused  shall 
fail  to  appear  at  the  time  appointed  for  the  hearing,  and  named 
in  the  recognizance,  the  justice  shall  note  the  default  upon 
the  record,  and  certify  the  same  recognizance,  with  the  record 
of  the  default,  to  the  circuit  court  of  the  county,  that  a  scire 
facias  may  issue  thereon,  or  an  action  of  debt  may  be  brought 
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for  the  recovery  of  the  penalty.  This  is  the  clear  and  unmis- 
takable duty  of  the  justice,  and  it  impliedly  prohibits  a  scire 
facias  or  an  action  of  debt,  from  being  brought,  until  it  shall 
be  certified  as  required,  to  the  circuit  court.  The  purpose  of 
having  it  thus  certified,  is  declared  to  be,  that  scire  facias  or 
debt  may  be  brought  for  a  recovery  of  the  penalty.  The 
implication  from  this  language  is,  that  such  proceedings  can 
not  be  had  until  it  is  thus  certified ;  that  the  return,  by  the 
justice,  of  the  recognizance  to  the  circuit  court  is  a  condition 
precedent  to  maintaining  the  action. 

There  is  no  averment,in  the  declaration  in  this  case,  that  the 
justice  of  the  peace  had  certified  the  recognizance  and  default, 
with  his  record,  to  the  circuit  court,  and  in  this  the  declaration 
was  bad  in  substance,  and  the  demurrer  was  properly  sustained. 
Being  a  statutory  bond,  the  requirements  of  the  statute  must 
be  observed,  to  give  a  right  of  action.  Not  only  so,  but  it 
must  appear, from  the  declaration,  that  the  statute  has  been 
observed.      The    judgment    of    the   court   below    must    be 

affirmed. 

Judgment  affirmed. 


John  Hill  et  ah 

v. 
William  Hill. 

1.  Practice  in  chancery — proceedings  to  charge  purchaser  under  a 
decree,  with  deficiency  arising  on  a  resale.  Where  the  purchaser  at  a  sale 
under  a  decree  in  chancery,  refuses  to  complete  his  purchase,  in  order  to 
charge  him  with  any  deficiency  arising  on  a  resale,  the  master  should  report 
the  sale  and  refusal,  and  after  confirmation  of  the  report,  a  motion  should 
be  made  and  notice  thereof  served  upon  the  purchaser,  that  he  be  ordered 
to  complete  his  purchase  by  a  certain  specified  time,  or,  in  default  thereof, 
the  property  be  resold  at  his  risk. 

2.  Same — order  of  resale — what  it  must  contain.  And  in  such  case,  on 
failure  to  pay  the  purchase  money,  or   show   cause  therefor,  the   order  of 
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resale  should  direct  the  property  to  be  resold  at   such  delinquent  bidder's 
risk  and  expense. 

3.  Same — when  question  of  the  expense  of  a  resale  will  be  reserved.  In  some 
instances,  where  the  purchaser  is  a  party  to  the  suit,  and  entitled  to  share  in 
the  proceeds  arising  from  the  sale,  the  court  will  reserve  the  question,  by 
whom  the  costs  and  expenses  of  the  resale  and  the  deficiency  are  to  be 
borne. 

4.  Same — before  making  order  of.  resale,  purchaser  must  be  allowed  an 
opportunity  to  complete  purchase.  But  in -every  such  case,  before  making  the 
order  of  resale  at  the  purchaser's  risk,  he  should  be  called  upon  to  show 
cause  why  he  has  failed  to  complete  his  purchase,  and  allowed  an  oppor- 
tunity so  to  do. 

5.  Former  decisions.  The  case  of  Comstock  v.  Purple,  49  111.  170,  only 
overrules  so  much  of  the  case  of  Dills  v.  Jasper,  33  111.  273,  as  relates  to 
the  receiving  and  reporting  of  bids  by  the  master  to  the  court,  and  the 
effect  thereof,  and  leaves  untouched  all  that  portion  of  it  in  regard  to  the 
course  of  proceeding  where  the  purchaser  fails  to  comply  with  his  pur- 
chase. 

"Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  Edward  L.  Thomas,  for  the  plaintiffs  in  error. 

Messrs.  Snyder  &  Dill,  and  Messrs.  Kase  &  Wilder- 
man,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  petition  filed  in  a  partition  suit,  for  the  purpose 
of  charging  William  Hill  with  the  difference  between  the 
amounts  of  a  sale  and  resale  of  the  partitioned  premises, 
which  had  been  had  in  the  case  by  the  master. 

The  petition  sets  forth,  that  at  a  master's  sale  the  premises 
were  struck  off  and  sold  to  said  Hill,  for  the  sum  of  $11,500  ; 
that  he  failed  to  comply  with  the  terms  of  the  sale;  that  the 
master  reported  the  sale  and  non-compliance ;  that  his  report 
showed  his  acceptance  of  the  bid  of  Hill,  and  the  sale  to  him, 
which  report  was  approved,  and  a  resale  was  ordered  by  the 
court ;  that  there  were  two  successive  resales  to  Hill,  for  less 
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sums  than  the  above,  with  a  like  non-compliance  on  his  part,  fol- 
lowed by  like  proceedings  on  the  part  of  the  master  and  court ; 
that  on  a  third  resale,  the  premises  were  struck  off  and  sold 
by  the  master  to  one  Rainey,  for  $5,650;  that  petitioners  have 
each  sustained  a  loss,  by  reason  of  non-compliance  with  the 
first  sale,  of  $1,308.75,  the  difference  in  their  respective  shares 
of  the  first  sale  for  $11,500,  and  the  last  one  for  $5,650. 

The  petitioners  ask  that  William  Hill  be  held,  by  proper 
order  in  the  cause,  to  pay  to  them  the  difference  in  their  shares 
so  caused,  out  of  his  share  of  the  proceeds  of  said  sale  for 
$5,650, — such  share  being  five-ninths  of  said  proceeds,  and 
he  being  a  complainant  in  the  partition  suit.  The  petition  alleges 
that  he  has  no  other  property  out  of  which  he  could  be  made 
to  respond  in  damages, 

A  demurrer  was  sustained  to  the  petition,  and  we  think 
rightly,  for  the  x^eason,  that  the  necessary  preliminary  steps  had 
not  been  taken,  to  make  Hill  liable  for  the  deficiency  on  the 
resale. 

The  order  of  the  court  was  one  of  resale  simply,  without 
directing  that  it  should  be  made  at  Hill's  risk,  and  without  his 
first  having  been  called  upon  to  show  cause  why  he  should  not 
comply  with  the  terms  of  the  first  sale.  He  might  have  had 
good  cause  for  refusal  to  do  so,  and  he  should  have  had  an 
opportunity  to  show  cause,  before  making  a  resale  at  his  risk  ; 
and  if  a  resale  was  to  be  had  at  his  risk,  he  should  have  been 
so  apprised  in  the  order  of  resale. 

Where  a  person  becomes  a  purchaser  under  a  decree  of  the 
court  of  chancery,  and  refuses  to  complete  his  purchase,  in 
order  to  charge  him  with  any  deficiency  arising  on  a  resale,  the 
master  should  report  the  sale  and  refusal  to  the  court,  and  after 
confirmation  of  the  report,  a  notice  of  motion  should  be  served 
on  the  purchaser,  that  he  may  be  ordered  to  pay  in  his  purchase 
money  within  a  given  time,  or  in  default  thereof,  that  the  estate 
purchased  by  him  may  be  resold  at  his  risk.  The  order  of 
resale,  on  failure  to  pay  the  purchase  money,  or  show  cause 
therefor,  should  direct  the  property  to  be  resold  at  the  bidder's 
16— 58th  III. 
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risk  and  expense.  2  Smith's  Ch.  Pr.  204,,  205;  In  ihematter  of 
Yates,  6  Jones  Eq.  N.  C.  B,  212,  306  ;  Gross  v.  Peary,  2  Patt. 
&  Hea.  (Va,),  483  ;  15  Gratt.  288,   Clarlcson  v.  Read. 

The  court,  it  is  true,  will  sometimes,  where  the  purchaser  is 
a  party  to  the  suit,  and  entitled  to  a  share  of  the  produce  of 
the  sale,  reserve  the  question  by  whom  the  costs  and  expenses 
of  the  resale,  the  costs  of  the  application,  and  the  loss  or  defi- 
ciency, are  to  he  borne.  And,  however  it  might  have  been  in 
this  particular  case,  had  the  only  objection  been  as  to  the  terms 
of  the  order  of  resale,  we  hold  it  fatal  to  this  claim,  that 
Hill,  previous  to  making  the  order  of  resale,  had  never  been 
called  upon  by  the  court  to  complete  his  purchase,  and  allowed 
an  opportunity  to  show  cause  for  not  doing  so.  The  case  of 
Comstock  v.  Purple,  49  111.  170,  does  not  overrule  entirely,  as 
counsel  suppose,  the  case  of  Pills  v.  Jasper,  33  111.  273,  which 
recognizes  the  proceeding  of  a  resale  at  a  delinquent  bidder's 
risk  and  expense.  It  only  overrules  so  much  of  that  case  as 
relates  to  the  receiving  and  reporting  of  bids  by  the  master  in 
chancery  to  the  court,  and  the  effect  thereof,  and  leaves 
untouched  all  that  portion  of  it  in  regard  to  the  course  of  pro- 
ceeding where  the  purchaser  fails  to  comply  with  his  purchase. 
The  particular  steps  to  be  taken  to  obtain  an  order  of  resale, 
the  court  did  not  undertake  to  point  out  in  that  case,  there 
being  no  occasion  to  do  so. 

The  order  of  the  court  below,  sustaining  the  demurrer  and 

dismissing  the  petition,  is  affirmed. 

Peeree  affirmed. 


William  Gea^t  ei  al. 

v. 

Albert  M.  Fellows. 

1,    Chancery — rescission  of  contracts — because  of  fraudulent  representa- 
tions.   A  bill  was  filed  in  this  case  to  rescind  a  deed,  on  tke  grouMl  of 
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fraudulent  representations  made  by  the  grantee  at  the  time  of  its  execu- 
tion, and  it  was  held,  that  the  facts  did  not  authorize  such  relief — the 
grantee  having  made  no  false  statement  of  any  material  fact  which  influ- 
enced the  conduct  of  the  other  party,  nor  suppressed  any  fact  that  he  was 
bound  to  disclose. 

2.  Same— -false  representation — what  is  not.  And  in  such  case  it  can  not 
be  said  that  a  fraud  has  been  practiced  upon  the  vendor  because  of  a  state- 
ment made  by  the  purchaser  at  the  time  of  the  sale,  that  he  intended  to 
buy  an  adverse  title,  and  would  probably  have  to  pay  for  it  about  all  the 
land  was  worth,  and  instead  of  so  doing,  he  subsequently  litigated  with 
the  owner  of  it,  and  was  successful.  Whether  he  proposed  to  buy  such 
adverse  claim,  or  litigate  with  the  owner  of  it,  was  no  affair  of  the  vendor, 
and  could  not  have  influenced  his  action. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county  j 
the  Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  William  Grant  and 
Harrison  G.  Wright,  in  the  circuit  court  of  Sangamon  county, 
against  Albert  M.  Fellows,  to  rescind  a  certain  deed  executed 
by  them  to  said  Fellows,  conveying  the  S.  W.  i  of  Sec.  9, 
T.  18,  E.  4  W.,  3d  P.  M.,  for  alleged  fraudulent  representa- 
tions in  the  procurement  of  said  deed.  The  facts  in  the  case 
are  fully  stated  in  the  opinion  of  the  court. 

Mr.  L.  Weldon,  Messrs.  Eosette  &  Bro.,  and  Mr.  Wm. 
B.  Jones,  for  the  plaintiffs  in  error. 

Messrs.  Hay,  Greene  &  Littler,  for  the  defendant  in 
error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

In  1864,  Fellows,  the  appellee,  then  residing  in  Logan  county, 
went  to  New  Jersey  and  purchased  from  the  appellants  the 
patent  title  to  a  quarter  section  of  land,  situate  in  said  county. 
Appellants  had  paid  no  taxes  on  the  land  for  sixteen  years,  and 
were  in  doubt  as  to  whether  they  had  not  conveyed  it  with  various 
other  Illinois  lands  which  they  formerly  held  as  trustees  for  a 
company.  The  appellee  was  also  in  doubt,  as  the  records  of 
Logan  county  had  been  burned.     There  were  two  tax  titles  on 
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the  land,  under  which  it  was  occupied.  The  appellee  bought 
the  title  of  appellants  for  $125,  and  in  October,  1864,  com- 
menced an  action  of  ejectment  against  the  occupant  under  the 
tax  titles,  and  after  two  years  of  litigation  recovered  the  land. 
The  appellants  then  filed  a  bill  against  him  to  rescind  their 
deed,  on  the  ground  of  fraudulent  representations  made  by  the 
grantee  at  the  time  of  its  execution. 

The  original  bill  charges  that  appellee  represented  to  them 
that  he  owned  a  good  tax  title  to  the  land,  and  that  their  title 
was  worthless,  but  that,  as  he  was  about  to  sell  the  land,  he 
wished  to  remove  the  cloud.  The  bill  was  twice  amended. 
The  last  amended  bill  charges,  not  that  he  represented  himself 
as  owning  the  tax  title,  but  that  he  said  the  land  was  covered 
by  a  tax  title  which  he  was  intending  to  buy,  and  desired  a 
conveyance  from  them  in  order  to  remove  a  cloud,  thus  creating 
the  impression  that  their  title  was  worthless,  when  he  knew  it 
to  be  good.  The  parties  were  sworn,  and  their  testimony  is 
conflicting.  There  is  but  one  disinterested  witness  as  to  what 
occurred  at  the  interview  between  the  parties  in  New  Jersey. 
He  was  a  resident  of  that  State,  to  whom  the  appellee  carried 
a  letter  of  introduction,  and  went  with  appellee  to  see  the 
appellants.  His  testimony  is  clear,  and  he  corroborates  that 
of  appellee.  He  swears  the  appellee  did  not  claim  to  own  the 
tax  title  himself,  but  said  the  land  was  held  under  a  tax  title, 
and  that  he  wished  to  buy  the  land,  but  if  he  did  so  he  desired 
to  get  a  perfect  title.  The  witness  further  testifies  that  lie 
expressed  no  opinion  about  the  validity  of  the  tax  title,  but  said 
he  supposed  he  would  have  to  give  about  all  the  land  was 
worth,  to  get  it.  The  defendants  refused  to  make  more  than  a 
quit  claim  deed,  for  which  they  only  asked  $200,  which  the 
appellee  declined  to  give,  and  they  finally  offered  to  make  such 
a  deed  for  $125,  which  offer  appellee  accepted. 

As  the  land  was  worth  twenty  dollars  per  acre,  and  the  title 
bought  from  appellants  proved,  after  litigation,  to  be  the  para- 
mount title,  they  certainly  made  a  very  unfortunate  bargain, 
but  they  were  not  defrauded.     If  a  court  of  chancery  were  to 
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rescind  this  contract  it  must  do  so  in  every  case  where  the  lapse 
of  time  proves  the  consideration  to  have  been  inadequate. 
There  is  here  no  element  of  fraud.  McGalliard,  the  witness  of 
the  transaction,  denies  that  appellee  made  any  statement  as  to 
the  validity  of  the  tax  title ;  but  even  if  he  had  made  one,  it 
would  have  been  merely  the  expression  of  an  opinion  upon  a 
legal  question,  of  which  he  could  know  nothing,  and  as  to  which 
it  would  have  been  simple  folly  in  the  appellants  to  rely  upon 
his  judgment.  He  was  not  their  advisor,  nor  did  he  claim  any 
legal  knowledge  or  special  knowledge  of  titles.  He  might  have 
said,  and  have  said  with  entire  truth,  that  it  was  very  probable 
the  tax  titles  would  hold  the  land  if  possession  were  taken  under 
them,  since  the  appellants  did  not  claim  to  have  paid  any  taxes 
for  at  least  sixteen  years,  and  the  chances  would  greatly  pre- 
ponderate that  a  bar  had  been  acquired  under  the  limitation 
law.  But  he  made  no  false  statement  of  any  material  fact,  iior 
did  he  suppress  any  fact  that  he  was  bound  to  disclose,  and  only 
on  one  of  these  grounds  could  a  decree  of  rescission  be  based. 
He  said  he  was  intending  to  buy  the  tax  title,  and  would  prob- 
ably have  to  pay  for  it  about  all  the  land  was  worth,  and  he 
did  not  in  fact  buy  the  title,  but  litigated  with  the  owner  of  it 
and  was  successful.  But  this  statement  was  no  fraud  upon  the 
appellants.  It  was  no  affair  of  theirs  whether  the  appellee 
intended  to  compromise  or  litigate  with  the  owner  of  the 
adverse  claim,  or  whether,  having  stated  he  intended  to  take 
the  one  course,  he  subsequently  changed  his  purpose  and  adopted 
the  other.  Probably  he  may  have  intended  to  buy  the  adverse 
title,  if  he  could  do  so  on  satisfactory  terms,  but  whether  he 
proposed  to  do  so  or  not,  was  a  matter  which  could  not  have 
influenced  appellants  in  making  the  sale.  Under  all  the  cir- 
cumstances this  claim  to  rescind  is  singularly  barren,  for  not 
only  was  there  no  actual  fraud  practiced,  but  the  appellants 
make  no  complaint  and  set  up  no  claim  until  the  appellee  has 
established  his  title  after  two  years  of  litigation,  two  trials,  and 
an  appeal  to  the  Supreme  Court,  which  was  dismissed  at  the 

January  Term,  1867* 

Decree  affirmed* 
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William  Mount 
v. 

William  S.  Hunteh. 

1.  Declaration — under  statute — debt — case.  The  statute  provides,  that  if 
the  owner  or  person  having  possession  of  sheep  known  to  be  affected  with 
a  contagious  disease,  shall  permit"  them  to  run  at  large,  or  be  where  other 
animals  may  have  access  to  them,  he  shall  be  liable  for  all  damages  resulting 
from  their  running  at  large :  Held,  this  is  a  remedial  and  not  a  penal  action, 
and  the  declaration  in  a  suit  for  such  damages  should  be  in  case  and  not  in 
debt,  and  need  not  conclude  against  the  form  of  the  statute.  Such  a  con- 
clusion is  but  formal,  and  is  cured  by  verdict  even  where  the  form 
requires  it. 

2.  Demurrer — after  general  issue.  Where  the  general  issue  is  filed,  all 
the  material  averments  in  the  declaration  are  thereby  traversed,  and  a 
demurrer  to  a  plea  can  not  be  carried  back  and  sustained  to  the  declaration. 

3.  Pleas — of  statute  of  limitations.  To  such  an  action,  it  not  being  for 
a  penalty,  fine  or  forfeiture,  a  plea  that  the  cause  of  action  did  not  accrue 
within  one  year  and  six  months  before  the  suit  was  brought,  presents  no 
bar  to  the  action,  and  is  bad  on  demurrer.  The  action  given  by  this  stat- 
ute, like  other  actions  on  the  case,  is  not  barred  until  five  years  have  expired 
after  the  cause  of  action  has  accrued. 

4.  Evidence— jury.  The  question  whether  the  disease  called  "scab" 
is  contagious  among  sheep,  is  for  the  determination  of  the  jury,  from  the 
evidence  before  them. 

Appeal  from  the  Circuit  Court  of  Logan  county. 

This  was  an  action  on  the  case,  brought  by  William  S. 
Hunter,  in  the  Logan  Circuit  Court,  against  William  Mount, 
to  recover  for  damages  sustained  by  the  latter  in  permitting 
his  sheep  to  run  at  large,  knowing  them  to  have  a  contagious 
disease  known  as  the  "  scab/7  whereby  plaintiff's  sheep  became 
infected  and  damaged.  The  pleas  of  not  guilty  and  of  the 
statute  of  limitations  were  filed,  and  issue  joined  on  them. 
Two  other  pleas  of  the  statute  of  limitations  were  filed,  that 
the  action  did  not  accrue  within  one  year  and  six  months 
before  the  commencement  of  the  suit,  to  which  a  demurrer  was 
filed  and  sustained.     A  trial  was  had  before  the  court  and  a 
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jury,  resulting  in  a  verdict  in  favor  of  the  plaintiff  for  $388-. 75 
damages.  After  overruling  a  motion  for  a  new  trial  and  in 
arrest  of  judgment,  the  court  rendered  judgment  on  the  ver- 
dict, after  $88.75  of  the  damages  had  been  remitted,  and 
the  defendant  appeals  to  this  court. 

Mr.  William  B.  Jones,  for  the  appellant. 

Messrs.  Beason  &  Blinn,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  I 

This  was  an  action  on  the  case,  brought  by  appellee,  in  the 
Logan  circuit  court,  against  appellant.  The  ground  of  recov- 
ery was  the  turning  of  appellant's  sheep,  affected  with  a 
contagious  disease,  upon  the  open  prairie  with  appellee's  sheep, 
whereby  they  became  diseased.  The  action  was  brought 
under  the  2d  section  of  the  act  of  February  16,  1865.  (Sess. 
Laws,  p.  126.)  It  declares,  "  If  any  person  shall  suffer  to  run 
at  large,  or  keep  in  any  place  where  other  creatures  can  have 
access  to,  and  become  infected,  any  sheep  known  to  the  owner 
or  person  having  the  care  or  possession  thereof,  to  be  affected 
with  any  contagious  disease,  such  person  shall  be  liable  to  pay 
all  damage  that  may  result  from  the  running  at  large  of  such 
diseased  sheep." 

On  a  trial  in  the  court  below,  the  jury  found  the  issues  for 
the  plaintiff,  and  assessed  his  damages.  Motions  for  a  new 
trial  and  in  arrest  of  judgment,  were  entered,  but  were  over- 
ruled by  the  court,  and  a  judgment  was  rendered  on  the 
verdict. 

It  is  first  urged,  that  the  declaration  is  so  defective,  the  judg1- 
ment  should  have  been  arrested.  The  grounds  urged,  are, 
that  the  suit  is  for  a  penalty,  and  debt,  and  not  case,  is  the 
proper  form  of  action,  and  that  the  declaration  does  not  con-- 
elude  against  the  form  of  the  statute. 

One  of  the  divisions  of  statutes  is  remedial  and  penal.  A 
remedial  statute  has  for  its  object  either  to  redress  some  exist- 
ing grievance,  or  to  introduce  some  regulation  or  proceeding 
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conducive  to  the  public  good.  The  remedy  for  the  breach  of 
a  remedial  statute,  is  by  an  action  for  damages  sustained  from 
such  a  breach,  at  the  suit  of  the  party  injured.  A  penal  stat- 
ute imposes  a  penalty  upon  the  commission  of  the  prohibited 
offense,  which  is  recovered  by  an  action  of  debt,  in  the  name 
of  the  informer,  for  his  own  use,  or  qui  tarn.  The  statute  fixes 
the  amount  of  the  penalty,  and  hence  the  action  of  debt  is 
appropriate,  while  in  actions  under  remedial  statutes,  the  party 
injured  recovers  the  amount  of  injury  he  has  sustained  by  a 
breach  of  the  statute,  and  case  is  generally  the  appropriate 
remedy.  These  distinctions  are  elementary,  and  require  the 
citation  of  no  authorities  for  their  illustration. 

This  statute  has  declared  no  forfeiture,  but  simply  prohibits 
the  act  and  gives  an  action  to  recover  the  damages  sustained 
by  its  violation.  It,  therefore,  falls  within  the  definition  of  a 
remedial  statute,  and  as  the  act  has  not  required  any  other 
form  of  action  to  be  brought,  case  is  the  appropriate  remedy. 
As  regards  the  objection  that  the  declaration  fails  to  conclude 
against  the  form  of  the  statute,  the  action  not  being  penal  it 
was  not  necessary  to  refer  to  the  statute.  It  is,  at  most, 
formal,  and  is  cured  by  verdict,  and  can  not  be  reached  by  a 
motion  in  arrest. 

In  this  case,  the  general  issue  was  filed  to  the  declaration, 
which  formed  an  issue  of  fact  on  every  material  averment  in  the 
declaration,  and  when  such  an  issue  has  been  formed,  a  demur- 
rer can  not  be  carried  back  and  sustained  to  the  declaration, 
as  has  been  repeatedly  held  by  this  court.  There  was,  there- 
fore, no  error  in  not  sustaining  the  plaintiff's  demurrer  filed  to 
defendant's  pleas,  to  the  declaration,  even  if  the  formal  objec- 
tion could  have  been  reached  by  general  demurrer. 

The  demurrer  to  the  third  and  fourth  pleas,  was  properly 
sustained.  They  were  under  the  statute  which  bars  indict- 
ments, informations  and  actions,  for  the  recovery  of  fines  or 
forfeitures  under  any  penal  statute,  in  one  year  and  six  months. 
We  have  seen  this  is  not  a  suit  for  the  recovery  of  a  penalty, 
nor  is  it  for  a  fine  or  forfeiture ;  hence  this  statute  has  no 
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application  to  this  action.  It  is  governed  by  the  general  stat- 
ute of  limitations, which  bars  an  action  on  the  case  in  five  years, 
and  not  before. 

It  is  also  urged,  that  there  was  a  failure  of  proof  that  the 
"scab"  is  a  contagious  disease.  The  evidence  shows  that 
appellee's  sheep  were  healthy  and  free  from  all  disease  when 
they  first  came  in  contact  with  appellant's  sheep,  and  that  they 
soon  after  became  affected  with  the  same  disease  that  appel- 
lant's were  then  suffering  from,  and  which  must  have  been 
thus  communicated.  Whether  the  disease  was  or  not  con- 
tagious, was  a  question  for  the  determination  of  the  jury  from 
the  evidence  before  them,  and  the  conclusion  at  which  they 
arrived  is  supported  by  the  evidence. 

Whether  appellee's  sheep  contracted  the  disease  from  the 
sheep  of  appellant,  was  a  question  fairly  presented  to  the  jury, 
and  they  were  warranted  in  finding  as  they  did.  There  was 
some  contrariety  of  testimony  on  the  question,  and  it  was  the 
province  of  the  jury  to  weigh  it  and  to  act  upon  that  which 
they  regarded  as  the  most  reliable.  Having  done  so,  their 
finding  will  not  be  disturbed.  It  does  not  lie  with  appellant, 
if  he  caused  the  injury,  to  complain  that  appellee  did  not 
seek  persons  skilled  in  curing  the  disease,  and  have  them 
treated.  If  such  a  duty  devolved  on  any  one,  it  was  upon 
appellant;  he  having  caused  the  injury,  was  legally  and  mor- 
ally bound  to  repair  it,  and  not  impose  the  duty  on  a  person 
guilty  of  no  wrong. 

The  evidence  all  considered,  the  jury  were  warranted  in 
their  finding,  and  we  fail  to  perceive  that  the  damages  are  so 
large  as  to  require  a  reversal  of  the  judgment,  and  it  is 
affirmed. 

Judgment  affirmed. 
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Samuel  Lindley 

v. 

Silas   Smith   et  al. 


1.  Chancery — correction  of  mistakes.  A  court  of  chancery  will  correct 
a  mistake  in  a  conveyance,  but  will  not,  under  the  pretext  of  correcting  a 
mistake,  make  that  a  conveyance  which  is  not  in  itself  a  conveyance.  A 
court  of  chancery  can  not  give  life  to  an  instrument  which  has  no  vitality 
in  itself. 

2.  Conveyance — by  married  icoman.  A  married  woman  can  convey 
her  land  only  in  the  manner  prescribed  by  the  statute  in  existence  at  the 
time  she  makes  the  deed.  To  make  the  deed  effectual,  all  the  forms  and 
solemnities  required  by  the  statute  should  be  observed. 

3.  Same — delivery.  Conveyances  by  married  women  for  the  transfer  of 
their  real  estate  or  dower  interest,  do  not  take  effect  by  delivery,  as  other 
deeds,  but  only  by  being  acknowledged  in  the  statutory  mode.  An 
acknowledgment  not  in  the  mode  prescribed,  must  render  the  deed  useless 
as  a  conveyance  of  title. 

Writ  of  Error  to  the  Circuit  Court  of  Clark  county ;  the 
Hon.  Hiram  B.  Decius,  Judge,  presiding. 

Mr.  E.  L.  Dulaney,  and  Mr.  E.  W.  Thompson,  for  the 
plaintiff  in  error. 

Mr.  John  Scholfield,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion   of  the  Court : 

This  was  a  bill  in  chancery,  to  correct  a  niistake  in  the  certi- 
ficate of  acknowledgment  of  a  married  woman,  of  a  deed  con- 
veying land  to  which  she  held  the  legal  title. 

The  defect  in  the  certificate  of  acknowledgment  by  the  jus- 
tice of  the  peace,  appears  to  be  that  he  did  not  state  therein  that 
the  wife  was  personally  known  to  him  as  the  real  person  whose 
name  was  signed  to  the  deed  as  having  executed  the  same. 

The  statute  on  this  subject  is  as  follows  :  "  When  any  hus- 
band and  wife  residing  in  this  State,  shall  wish  to  convey  the 
real  estate  of  the  wife,  it  shall  and  may  be  lawful  for  the  said 
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husband  and  wife,  she  being  above  the  age  of  eighteen  years, 
to  execute  any  grant,  bargain,  sale,  lease,  release,  feoffment, 
deed,  conveyance  or  assurance  in  law,  whatsoever,  for  the  con- 
veying of  such  lands,  tenements  and  hereditaments,  and  if, 
after  the  execution  thereof,  such  wife  shall  appear  before  some 
judge  or  other  officer  authorized  by  this  chapter  to  take 
acknowledgments,  to  whom  she  is  known,  or  proved  by  a 
credible  witness,  to  be  the  person  who  executed  such  deed  or 
conveyance,  such  judge  or  other  officer  shall  make  her 
acquainted  with  and  explain  to  her  the  contents  of  such  deed 
or  conveyance,  and  examine  her,  separate  and  apart  from  her 
husband,  whether  she  executed  the  same  voluntarily,  freely 
and  without  compulsion  of  her  said  husband;  and  if  such 
woman  shall,  upon  such  examination,  acknowledge  such  deed  or 
conveyance  to  be  her  act  and  deed,  that  she  executed  the  same 
voluntarily  and  freely,  and  without  compulsion  of  her  husband, 
and  does  not  wish  to  retract,  the  said  judge  or  other  officer  shall 
make  a  certificate,  indorsed  on  or  annexed  to  such  deed  or  con- 
veyance, stating  that  such  woman  was  personally  known  to  the 
said  judge  or  other  officer,  or  proved  by  a  witness  (naming  him), 
to  be  the  person  who  subscribed  such  deed  or  conveyance,  and 
setting  forth  the  examination  and  acknowledgment  aforesaid, 
and  that  the  contents  were  made  known  and  explained  to  her; 
and  such  deed,  (being  acknowledged  and  proved  according  to 
law  as  to  the  husband),  shall  be  as  effectual  in  law  as  if  execu- 
ted by  such  woman  while  sole  and  unmarried.  No  covenant 
or  warranty  contained  in  any  such  deed  or  conveyance,  shall  in 
any  manner  bind  or  affect  such  married  woman  or  her  heirs, 
further  than  to  convey  from  her  and  her  heirs,  effectually,  her 
right  and  interest  expressed  to  be  granted  or  conveyed  in  such 
deed  or  conveyance.^     Scates'  Comp.  963. 

The  general  doctrine  contended  for  by  plaintiff  in  error,  is 
undoubtedly  correct,  that  a  court  of  equity  will  rectify  mistakes 
in  conveyances.  His  citations  of  cases  abundantly  show  this, 
but  no  one  of  the  many  cases  he  has  cited  is  like  this.  The 
question  here  is,  will    a   court   of   chancery   make    that    a 
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conveyance  which  is  not  in  itself  a  conveyance,  under  the  pre- 
text of  correcting  a  mistake.  Here  is  no  mistake  of  any  of 
the  parties  to  this  deed.  The  trouble  is  that  the  certifying 
officer  omitted  in  his  certificate  the  statement  of  a  fact,  without 
which  the  deed  is  a  nullity.  A  married  woman  can  convey 
her  land  only  in  the  manner  prescribed  by  the  statute  in  exist- 
ence at  the  time  she  makes  the  deed.  To  make  her  deed 
effectual,  all  the  forms  and  solemnities  required  by  the  statute 
must  be  observed.  When  it  is  considered  that  conveyances 
by  married  women,  for  the  transfer  of  their  real  estate  or 
dower  interest,  do  not  take  effect  by  delivery  as  other  deeds, 
but  only  by  being  acknowledged  in  the  statutory  mode,  an 
acknowledgment  not  in  the  mode  prescribed,  must  render  the 
deed  useless,  as  a  conveyance  of  title.  A  court  of  chancery  can 
not  give  life  to  an  instrument  which  has  no  vitality  of  itself. 
This  is  undoubtedly  a  hard  case  upon  the  plaintiff  in  error, 
but  he  should  have  ascertained. before  he  paid  his  money,  that 
Mrs.  Smith  had  been  legally  divested  of  her  title.  We  see  no 
way  by  which  we,  in  the  exercise  of  our  legitimate  powers,  can 
extend  relief,  and  can  do  no  otherwise  than  to  affirm  the  decree. 

Decree  affirmed. 


The  City  of  Chicago 

V. 

Charles  M.   Edwards. 


1.  Chicago — power  of  the  board  of  police  to  remove  certain  appointees— con- 
struction of  sec.  10  ch.  10  of  the  city  charter.  E  was  appointed  by  the  board 
of  police  of  the  city  of  Chicago,  at  the  request  of  the  board  of  health,  a 
"police  patrolman"  for  the  term  of  one  year.  Six  mouths  afterwards,  by 
the  joint  action  of  the  board  of  police  and  the  board  of  health,  he  was 
removed,  without  any  cause  being  assigned  therefor.  In  an  action  brought 
by  E  to  recover  his  salary  for  the  unexpired  portion  of  said  term,  it  was 
held,  that  such  appointment  did  not  create  a  contract  between  E  and  the 
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city  which  neither  party  could  rescind  without  the  consent  of  the  other, 
and  that  his  removal  was  legal  under  the  provisions  of  sec.  10  of  ch.  10  of 
the  charter  of  said  city. 

2.  That  sec.  10  of  ch.  10  of  the  city  charter,  under  which  E  was  removed, 
expressly  provides  "  that  persons  so  appointed  may  be  removed  at  any 
time  by  the  board  of  police,  without  assigning  any  cause  therefor;"  and  this 
law  being  a  public  act,  E  must  be  presumed  to  have  known,  when  he 
accepted,  his  appointment,  that  his  term  of  office  could  be  terminated  at 
any  time. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  I.  N.  Stiles,  for  the  appellant. 

Messrs.  Dkiscoll  &  Pfirshing,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Upon  the  written  request  of  the  board  of  health  of  the  city 
of  Chicago,  the  appellee  was  appointed  by  the  board  of  police 
a  "police  patrolman,"  for  the  term  of  one  year  from  the  12th 
day  of  April,  1867,  and  detailed  to  the  sanitary  squad  to  do 
sanitary  duty.  The  appellee  entered  upon  and  discharged  the 
duties  of  his  appointment  for  the  period  of  about  six  months, 
at  which  time,  at  the  request  of  the  board  of  health,  he  was 
discharged  from  service.  No  cause  is  assigned  for  his  dis- 
charge. The  appellee  was  fully  paid  for  his  services  up  to  the 
time  of  his  discharge,  and  this  suit  is  brought  to  recover  pay 
for  the  remainder  of  the  year  for  which  he  was  appointed. 

It  is  now  insisted  that  the  appointment  of  the  appellee  as 
police  patrolman  for  the  term  of  one  year,  created  a  contract 
between  him  and  the  city  for  that  period,  which  neither  party 
could  disregard  without  the  consent  of  the  other.  The  ques- 
tion is  not  entirely  free  from  difficulty,  but  we  do  not  think 
the  law  under  which  the  appointment  was  made,  will  bear  the 
construction  sought  to  be  given  to  it  by  the  counsel  for  the 
appellee. 

The  appointment  was  -doubtless  made  under  the  provisions 
of  the  6th  section   of  chapter  4  of  the  act  of  1867.     By  the 
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express  provisions  of  that  section,  "police  patrolmen/' 
appointed  in  the  manner  therein  provided,  are  "to  be  subject 
to  the  rules  and  regulations  of  the  police  department." 

It  is  true,  that  the  appellee  was  not  in  the  regular  police 
service  of  the  city.  He  was  appointed  at  the  request  of  the 
board  of  health,  under  the  power  conferred  to  appoint  "addi- 
tional police  patrolmen/'  and  detailed  to  the  "sanitary  squad" 
for  duty.  By  the  10th  section  of  chapter  10  of  the  city  char- 
ter, it  is  expressly  provided,  "that  persons  so  appointed  may  be 
removed  at  any  time  by  the  board  of  police,  without  assigning 
any  cause  therefor." 

The  appellee  was  removed  from  office  by  the  joint  action  of 
the  board  of  health  and  the  board  of  police,  and  we  think, 
under  the  provisions  of  the  10th  section  above  cited,  they  had 
the  clear  right  at  any  time  to  remove  him,  without  assigning 
any  cause  therefor.  The  board  of  health  are  invested  with  a 
discretion  to  determine  when  and  for  what  length  of  time  the 
public  welfare  requires  the  services  of  "additional  police 
patrolmen." 

The  law  under  which  the  appellee  was  removed  was  a  pub- 
lic act,  and  the  appellee  is  presumed  to  have  known,  when  he 
accepted  his  appointment,  that  his  term  of  office  could  be  ter- 
minated at  any  time  when  the  necessity  for  such  service  no 
longer  existed. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


James  Yeazel 

v. 

John  T.  Alexander  et  al. 

1.  Police  power  of  a  State — prohibition  of  the  importation  of  Texas 
and  Cherokee  cattle,  The  act  of  February  27,  1867,  to  prevent  the  importa- 
tion of  Texas  and  Cherokee  cattle  into  this  State,  as  a  means  of  protection 
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to  native  cattle,  to  which  the  former  communicate  a  dangerous  and  fatal 
disease  at  certain  seasons  of  the  year,  is  a  mere  exercise  of  the  police  power 
of  the  State,  which  has  never  been  delegated  to  the  federal  government, 
and  which  it  is  competent  for  the  State  to  exercise. 

2.  Nor  is  the  law  obnoxious  to  the  objection  that  it  unnecessarily 
extends  the  prohibition  to  all  seasons  of  the  year,  beyond  the  probable  dan- 
ger of  infection.  The  power  to  impose  some  restraint  existing,  the  courts 
will  not  declare  the  act  void  merely  because  the  legislature  may  not,  in 
that  regard,  have  adjusted  nicely  the  character  of  the  prohibition.  The 
statute  is  not  an  improper  restraint  upon  the  right  to  acquire,  use,  and  dis- 
pose of  property. 

3.  Constitution  al  law — rigid  to  acquire,  use  and  dispose  of  property. 
The  act  is  not  an  improper  restraint  upon  the  right  to  acquire,  use,  and 
dispose  of  property,  as  secured  by  the  constitution, 

4.  Joint  and  seveiial — liability  for  torts.  If  several  persons  jointly 
commit  a  tort,  some,  or  all,  may  be  sued  jointly,  or  one  separately, — a  tort 
being,  in  its  nature,  the  separate -act  of  each.  But  one  is  never  liable  for 
the  tort  of  another,  unless  they  act  in  concert;  and  several  will  not  be  held 
liable  for  the  acts  of  one  without  co-operation,  or  their  conduct  naturally 
produced  the  acts  which  resulted  in  injury.  Where  the  acts  of  different 
persons  are  entirely  distinct  and  separate  as  to  any  aid,  advice,  counsel  or 
countenance,  from  one  to  the  other,  there  can  not  be  a  joint  liability. 

5.  Same — as  to  injury  caused  by  animals.  The  same  principles  apply  to 
cases  of  injury  occasioned  by  animals  owned  by  different  persons.  There 
must  be  a  joint  interest  in  the  propert}^,  or  concert  in  its  use  or  manage- 
ment, or  there  can  be  no  joint  recovery. 

6.  So,  where  several  owners  of  different  droves  of  Texas  and  Cherokee 
cattle,  drove  their  respective  cattle  over  the  herding  ground  of  another,  at 
different  times,  and  by  reason  thereof,  through  one  or  the  other,  or  both, 
of  such  droves,  disease  was  imparted  to  cattle  owned  by  the  latter,  it  was 
Jield,  there  was  no  joint  liability  for  such  injury,  of  the  several  owners. 

7.  Same — assessment  of  damages  severally.  In  suits  for  torts  against  sev- 
eral, the  damages  can  not  be  severally  assessed;  there  can  be  only  one 
assessment  of  damages. 

8.  Same — practice.  If  damages  in  such  case  are  assessed  against  two  or 
more,  when  only  one  is  guilty,  the  irregularity  can  only  be  cured  by  enter- 
ing a  nolle  prosequi  against  all  who  are  not  guilty. 

Writ  oe  Error  to  the  Circuit  Court  of  Cumberland  county ; 
the  Hon.  Hiram  B.  Dectus,,  Judge,  presiding. 

Mr.  C.  B.  Smith,  Mr.  W.  D.  Somers  and  Messrs.  Green  & 
Woods,  for  the  plaintiff  in  error. 
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Mr.  John  Scholfield,  Mr.  O.  B.  Ficklin  and  Mr.  E.  L. 
Sweet,  for  the  defendants  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

This  is  an  action  on  the  case,  brought  to  recover  damages 
alleged  to  have  accrued  from  a  violation  of  an  act  of  the  legis- 
lature, approved  February  27,  1867,  and  entitled  "An  act  to 
prevent  the  importation  of  Texas  or  Cherokee  cattle  into  the 
State  of  Illinois." 

By  the  first  section,  it  is  provided,  "  That  it  shall  not  be  law- 
ful for  any  one  to  bring  into  this  State,  or  own,  or  have  in 
possession,  any  Texas  or  Cherokee  cattle." 

By  the  second  section,  it  is  provided  that,  "Any  person  who 
shall  violate  the  provisions  of  this  act,  shall,  for  every  such 
violation,  forfeit  and  pay  into  the  treasury  of  the  county  where 
the  offense  is  committed,  a  sum  not  exceeding  $1,000,  or  be 
both  fined  and  imprisoned  in  the  county  jail,  at  the  discretion 
of  the  court,  though  such  time  of  imprisonment  shall  not 
exceed  one  year;  and  such  person  or  persons  shall  pay  all 
damages  that  may  accrue  to  any  one  by  reason  of  such  viola- 
tion of  this  act." 

The  third  section  provides  that  the  act  shall  not  apply  to 
any  Texas  or  Cherokee  cattle  on  hand  at  the  time  of  the  pas- 
sage of  this  act,  but  that  persons  having  such,  shall  be  compelled 
to  keep  them  within  the  bounds  of  their  own  premises,  or  sep- 
arate from  other  cattle  ;  and  any  damage  that  may  accrue  from 
allowing  such  cattle  to  run  at  large,  and  thereby  spreading 
disease  among  other  cattle,  shall  be  recovered  from  the  owner 
or  owners  thereof,  who  shall  be  liable  to  all  the  pains  and  pen- 
alties as  provided  for  in  the  second  section  of  the  act. 

All  the  counts  in  the  declaration,  with  the  exception  of  the 
last,  seek  to  recover  damages  for  owning  and  having  in  pos- 
session Texas  and  Cherokee  cattle,  subsequent  to  the  passage 
of  the  act,  and  which  communicated  the  disease  complained  of. 
The  last  is  a  common  law  count,  in  which  a  scienter  is  alleged. 
The  declaration  is  against  four  defendants,  and  the  allegation 
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of  ownership  of  the  diseased  cattle,  and  injury  to  cattle  of 
plaintiff,  is  against  all.  The  damages  claimed  are  for  joint 
torts. 

It  might,  perhaps,  be  inferred  from  the  evidence  that  two 
of  the  defendants  had  a  joint  possession  of  some  of  the  cattle, 
but  it  is  manifest  from  the  proof  that  the  other  two  defendants 
owned  their  cattle  separately,  and  had  no  joint  ownership  or 
possession  with  their  co-defendants.  It  is  also  apparent  that 
the  defendants  drove  their  respective  cattle  over  the  prairie  at 
different  times,  so  that  it  is  impossible  to  determine  whose  cat- 
tle communicated  the  disease. 

The  judgment  in  the  circuit  court  was  against  the  plaintiff. 

It  appears  from  the  evidence  that  the  cattle,  the  importation 
and  ownership  of  which  are  prohibited,  have  the  capacity,  in 
some  unknown  and  mysterious  manner,  to  communicate  dis- 
ease to  the  native  cattle  of  the  State  ;  that  certain  death  follows 
in  from  six  to  eight  weeks ;  that  this  disease  was  prevalent  in 
the  State,  to  some  extent,  prior  to  the  passage  of  the  law ;  that 
in  1868  it  assumed  an  epidemic  form,  and  in  some  localities 
almost  all  the  native  cattle  died;  that  it  becomes  more  viru- 
lent in  dry  and  hot  weather ;  that,  in  the  opinion  of  some  of 
the  witnesses,  it  is.  not  dangerous  to  import  these  cattle  in  the 
early  spring,  in  winter,  and  in  the  fall ;  and  that  they  thrive 
while  the  native  cattle  are  dying  around  them. 

From  cotemporaneous  history,  we  gather  the  knowledge  of 
the  capacity  of  Texas  cattle  to  impart  a  disease  which  is  surely 
fataL 

Able  and  ingenious  arguments  have  been  made,  urging  the 
unconstitutionality  of  the  law.  It  is  contended  that  it  is  in 
conflict  with  one  of  the  expressly  enumerated  powers  granted 
to  Congress:  "To  regulate  commerce  with  foreign  nations, 
among  the  several  States,  and  with  the  Indian  tribes." 

In  the  view  we  take,  it  is  not  necessary  to  discuss  or  decide 
this  question.  If  the  enactment  is  within  the  police  power  of 
the  State,  then  the  constitutional  question  is  not  involved. 

17— 58th  III. 
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Can  the  law  be  sustained  as  a  police  regulation?  Each 
State  has  the  unquestioned  right  to  pass  all  laws  necessary  for 
the  restraint  and  punishment  of  crime,  the  preservation  of  the 
public  peace,  and  the  health  and  morals  of  its  citizens.  By 
virtue  of  this  power,  the  importation  and  sale  of  cards,  dice, 
and  billiard  tables,  are  prohibited  ;  the  traffic  in  spirituous 
liquors  regulated  and  suppressed  ;  the  vending  of  lottery  tick- 
ets, the  sale  of  unwholesome  food  or  drink,  and  the  making  or 
manufacturing  of  poisonous  candies,  are   made  penal  offenses. 

Blackstone,  4th  book,  168,  enumerates,  as  within  the  pow- 
ers of  government  to  regulate,  "  All  kinds  of  nuisances,  (such 
as  offensive  trades  and  manufactures,)  which,  when  injurious 
to  a  private  man,  are  actionable  ;  when  detrimental  to  the 
public,  are  punishable  by  public  prosecution;  and  particularly 
the  keeping  of  hogs,  in  any  city  or  market  town,  is  indictable 
as  a  public  nuisance.  All  disorderly  inns  or  ale  houses,  bawdy 
houses,  gaming  houses,  stage  .plays,  unlicensed  booths,  and 
stages  for  rope-dancers,  mountebanks  and  the  like,  are  public 
nuisances,  and  may,  upon  indictment,  be  suppressed  and 
fined  ;"  and  the  making,  keeping  or  carriage  of  too  large  a 
quantity  of  gunpowder  at  one  time,  or  in  one  place  or  vehi- 
cle, are  referred  to  the  same  head. 

Under  this  power  property  may  be  destroyed,  nuisances 
abated,  and  goods  from  a  place  where  a  contagious  disease  is 
prevalent,  may  be  wholly  excluded.  Every  species  of  infectious 
property — every  thing  manifestly  injurious  to  the  public  health 
or  morals — may  be  prohibited  or  removed.  Even  the  impor- 
tation of  gunpowder,  not  on  account  of  any  qualities  of  taint, 
but  from  its  explosive  character,  may  be  prevented.  All  such 
legislation  would  be  a  direct  interference  with  trade,  yet  the 
power  has  never  been  questioned.  It  results  from  the  law  of 
self-preservation,  which  is  inherent  in  every  community.  It  is 
a  right  which  has  never  been,  and  never  can  be  delegated. 

The  State  is  under  the  same  obligation,  and  possesses  the 
same  power  to  protect  the  property  of  the  citizen  from  disease 
and  death,  as  to  preserve  his  morals  and  health.      A  State 
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powerless   so   to   do,  would  excite   our  contempt   instead    of 
respect  and  pride. 

It  is  true,  as  urged  in  the  argument,  that  the  power  is  not 
arbitrary  or  unrestricted.  We  can  not  recognize  Avholly  unre- 
strained power  in  this  country.  We  concede,  too,  that  the 
discretion  must  be  reasonable,  and  should  not  be  exercised  in 
such  manner  as  to  subvert  natural  and  constitutional  right. 
In  a  case  of  glaring  abuse  of  power,  the  courts  might  properly 
interpose  to  arrest  a  remedy,  which  might  be  worse  than  the 
mischief  proposed  to  be  avoided.  But  where  there  is  reason- 
able cause  for  the  action  of  the  legislative  department,  its 
determination  ought  not  to  be  disturbed.  Its  motive  in  the 
enactment  can  not  be  inquired  into.  The  facts  and  condition 
of  things  which  render  a  law  necessary  for  the  public  welfare, 
are  generally  to  be  judged  of  by  the  legislature. 

What  are  the  facts  ?  Texas  cattle  impart  disease  ;  death  is 
inevitable  from  the  taint ;  an  immense  interest  is  endangered; 
thousands  of  cattle,  roaming  over  our  fertile  and  beautiful  prai- 
ries, the  basis  of  great  wealth  and  essential  to  our  sustenance, 
are  threatened  with  destruction  by  a  disease,  mysterious, 
unseen  and  incurable.  True,  it  may  not  be  communicated 
during  the  winter.  With  such  knowledge,  is  the  legislature  to 
pause  for  the  purpose  of  adjusting  nicely  the  character  of  the 
prohibition?  There  was  power  to  impose  some  restraint;  the 
restriction  was  not  arbitrary,  but  was  made  in  view  of  actual 
danger,  and  to  prevent  serious  injury.  Under  such  circum- 
stances, the  extent  of  the  prohibition  must  be  determined  by 
the  legislative  department.  To  deny  the  power  to  pass  the 
law  in  question,  for  the  reason  that  the  prohibition  extended 
beyond  the  probable  danger  of  infection,  would  compel  this 
court  to  supervise,  for  slight  cause,  the  entire  legislation  of  the 
State.  Such  is  not  our  province  ;  and  the  presumption  must 
be  indulged  that  the  legislature  acted  with  wisdom  and  discre- 
tion, and  a  laudable  desire  for  the  protection  of  property. 

We  can  not  hold  that  the  statute  is  any  improper  restraint 
upon  the  right  to  acquire,  use,  and  dispose  of  property.     This 
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is  a  natural  right,  and  is  also  secured  by  constitutional  pro- 
vision. It  can  not,  however,  be  enjoyed  in  a  manner  or  under 
circumstances  inconsistent  with  the  reciprocal  rights  of  others. 
In  a  state  of  organized  society,  and  under  a  government  of 
laws,  rights  are  mutual.  The  extent  of  the  enjoyment  of  one, 
depends  on  the  effect  thereby  produced  upon  another.  Even 
liberty  is  not  unlicensed  ;  it  is  regulated  by  law.  Civil  liberty 
would  be  a  mere  illusion,  without  proper  restraints  upon  nat- 
ui-al  liberty.  So,  freedom  in  the  acquisition  and  disposition 
of  property,  is,  and  must  be,  restricted  for  the  general  good. 
The  right  may  be  abridged  or  entirely  taken  away,  if  neces- 
sary, for  the  general  welfare. 

Counsel  for  defendants  contend,  that  before  there  can  be  any 
denial  of  this  right,  the  property  condemned  must  be  deemed 
injurious,  uniformly,  and  from  the  general  experience  of  man- 
kind ;  that  it  must  be  a  nuisance  per  se. 

Legislation,  by  virtue  of  the  police  power,  is  an  acknowl- 
edged right  in  the  States,  which  has  never  been  delegated  to 
the  national  government.  Under  it,  qiwantine  laws  may  be 
enacted,  pauperism  excluded,  putrid  and  infected  goods  pro- 
hibited. If,  upon  examination,  the  courts  ascertained  that  the 
quarantine  was  unnecessarily  stringent,  the  pauperism  not  so 
great  as  indicated  by  the  law,  and  the  goods  not  so  rotten  and 
tainted  as  was  supposed,  but  there  was  still  an  absolute  neces- 
sity for  some  legislation,  under  such  circumstances  the 
legislation  would  not  be  declared  void. 

The  police  power  is  one  of  self-preservation,  to  be  exercised 
by  the  State  in  its  sound  discretion,  for  the  interest  and 
safety  of  its  citizens.  The  necessity  of  the  law  is  one  of  legis- 
lative determination.  The  character  of  the  remedy  in  such  a 
case,  where  one  is  necessary,  must  be  settled  by  the  legislature. 
Whether  the  importation  of  the  cattle  should  be  permitted  on 
conditions,  or  wholly  prevented,were  matters  peculiarly  wTithin 
the  province  of  the  law-making  power.  There  was  danger  to 
be  apprehended  to  the  property  of  citizens  of  the  State  ;  dis- 
ease lurked  upon  her  borders.     Shall  Ave  inquire  whether  she 
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acted  wisely  and  justly?  Shall  we  supervise  the  legislation  and 
substitute  our  discretion,  in  place  of  the  discretion  exercised 
by  the  legislature  ?  This  we  can  not  do,  Avithout  trenching 
upon  the  rights  of  a  co-ordinate  department  of  the  State  gov- 
ernment. We  are,  therefore,  of  opinion  that  the  legislature 
had  the  right,  by  virtue  of  the  police  power,  to  enact  the  law 
in  question. 

The  other  point  presented  in  the  argument,  is  the  joint  lia- 
bility of  the  defendants  for  the  several  torts  of  their 
co-defendants.  The  declaration  alleges  joint  ownership  of 
the  cattle,  concert  in  driving  them  over  the  herding  ground  of 
the  plaintiff,  and  joint  action  in  the  communication  of  the  dis- 
ease which  resulted  in  the  death  of  the  cattle,  for  which  suit  is 
brought.  The  plea  of  not  guilty  negatived  these  allegations  ; 
their  truth  or  falsity  could  only  be  developed  by  the  evidence. 
Neither  demurrer  nor  plea  in  abatement  could  properly  have 
been  filed. 

If  several  persons  are  sued,  and  in  point  of  law  the  tort 
could  not  be  joint,  they  may  demur,  or  move  in  arrest  of  judg- 
ment after  verdict ;  or,  a  nolle  'prosequi  may  be  entered,  and 
the  objection  obviated.  In  such  case,  the  objection  must  be 
apparent  on  the  face  of  the  declaration.  If  several  persons 
jointly  commit  a  tort,  some,  or  all,  may  be  sued  jointly,  or  one 
separately  ;  for  a  tort  is,  in  its  nature,  the  separate  act  of  each4 
"  Therefore,  in  actions  in  form  ex  delicto  against  one  only,  for 
a  tort  committed  by  several,  he  can  not  plead  the  non-joinder 
of  the  others  in  abatement,  or  in  bar,  or  give  it  in  evidence 
under  the  general  issue  ;  for  a  plea  in  abatement  can  only  be 
adopted  in  those  cases  where  all  the  parties  must  be  joined, 
and  not  where  the  plaintiff  may  join  them  all,  or  not,  at  his 
election."     1  Chitty  Plead.  87. 

It  is  laid  down  in  all  works  on  pleading,  that  if  two  or 
more  persons  are  sued  for  a  tort  committed  by  one  only,  a 
misjoinder  can  not  be  pleaded  ;  the  proper  plea  for  those  not 
guilty  is  the  general  issue.  If  one  is  sued  for  a  joint  tort  by 
himself  and  others,  the  non-joinder  can  not  be  pleaded  in 
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abatement.  The  reason  is,  a  tort  may  be  treated  as  joint,  or 
several.  Gould's  Plead,  book  5,  sees.  117,  118  ;  1  Saund.  291, 
d.  note  4.  Therefore,  neither  the  arguments  submitted  nor 
authorities  cited  upon  the  subject  of  misjoinder,  are  pertinent. 

The  proof,  in  this  case,  does  not  establish  either  a  joint 
ownership,  or  the  joint  acts,  which  constitute  the  violation  of 
law.  Chitty  lays  down  the  rule,  ",If,  in  legal  consideration, 
the  act  complained  of  could  not  have  been  committed  by  sev- 
eral persons,  and  can  only  be  considered  the  tort  of  the  actual 
aggressor,  or  the  distinct  tort  of  each,  a  separate  action  against 
the  actual  wrong-doer  only,  or  against  each,  must  be  brought.'' 
In  this  case,  the  proof  clearly  shows  that  the  act  complained 
of  was  the  distinct  tort  of  each  defendant,  so  far  as  any  wrong 
is  proved. 

It  is  the  general  rule,  that  where  an  act  is  done  by  the 
co-operation  of  several  persons,  they  may  be  sued  jointly  or 
severally  ;  but  one  is  never  liable  for  the  injury  of  another, 
unless  they  act  in  concert ;  and  several  will  not  be  held  liable 
for  the  acts  of  one  without  co-operation,  or  their  conduct  nat- 
urally produced  the  acts  which  resulted  in  injury.  Where  the 
acts  of  different  persons  are  entirely  distinct  and  separate  as  to 
any  aid,  advice,  counsel  or  countenance,  from  one  to  the  other, 
there  can  not  be  a  joint  liability. 

The  same  principles  apply  to  cases  of  injury  occasioned  by 
animals  owned  by  different  persons.  There  must  be  joint 
interest  in  the  property,  or  concert  in  its  use  or  management, 
or  there  can  be  no  joint  recovery. 

This  has  been  repeatedly  settled  by  the  courts  in  our  sister 
States.  In  Partenheimer  v.  Van  Order,  20  Barb.  479,  it  was 
held,  where  cows,  belonging  to  several  owners,  are  found  tres- 
passing, each  owner  was  liable  for  the  trespass  of  his  own  cow, 
and  no  more. 

In  the  case  of  Van  Steenburgh  and  Gray  v.  Tobias,  17  Wend. 
562,  it  was  decided,  a  joint  action  would  not  lie  against  the 
separate  owners  of  dogs,  by  whom  sheep  were  killed. 
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Iii  Russell  v.  Tomlinson  and  Hawkins,  2  Conn.  206,  Chief 
Justice  Swift  said  :  "  When  the  dogs  of  several  persons  do 
mischief,  each  owner  is  only  liable  for  the  mischief  done  by 
his  own  dog ;  and  it  would  be  repugnant  to  the  plainest  prin- 
ciples of  justice,  to  say  that  the  dogs  of  different  persons,  by 
joining  in  doing  mischief,  could  make  the  owners  jointly  lia- 
ble." To  the  same  effect  are  Adams  v.  Hall  and  Cootwine,  2 
Vt.  9,  and  Westgate  v.  Carr,  43  111.  454. 

None  of  the  cases  cited  by  plaintiff  controvert  the  principle 
that;, in  actions  ex  delicto,  the  act  charged  must  be  the  joint  act 
of  all  the  defendants,  in  fact  or  in  legal  intendment,  to  justify 
a  joint  recovery.  If  there  were  such,  in  our  view  of  the  law, 
we  should  not  follow  them  as  authority. 

The  case  of  Frink  et  al  v.  Potter,  17  111.  406,  has  no  analogy 
to  the  case  under  consideration.  It  merely  decides,  that  in 
actions  on  the  case  against  several,  as  stage  proprietors,  the 
rules  applicable  to  actions  ex  delicto  determine  the  rights  of  the 
parties ;  that  recovery  may  be  had  against  all  proved  to  be 
guilty  ;  and  that  the  rule,  allegata  et  probata,  had  no  applica- 
tion. The  guilt  of  all  need  not  be  proved,  as  in  actions 
ex  contractu. 

The  case  of  Baker  v.  Michigan  Southern  &  Northern  Indiana 
R.  R.  Co.,  42  111.  73,  is  not  in  point.  It  only  re-asserts  an 
old  principle,  that  a  tort  committed  by  several  is  either  joint 
or  several,  at  the  election  of  the  party  injured  ;  and  that  part, 
where  several  are  sued,  may  be  found  guilty,  and  part  not 
guilty. 

It  would  be  monstrous  to  hold  one  man  responsible  for 
injuries  inflicted  by  another,  when  he  did  not  co-operate  or 
participate  in  the  wrong. 

Where  several  are  sued  in  tort,  and  some  are  not  guilty,  the 
plaintiff  must  make  his  election.  The  proper  course  is  to 
enter  a  nolle  prosequi  against  the  defendants  not  guilty,  or  have 
the  jury  find  them  not  guilty. 

We  are  strongly  urged  to  establish  the  rule,  allowing  dam- 
ages to  be  assessed  severally  against  defendants  in  actions  for 
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torts.  To  do  so,  would  violate  ancient  and  well  settled  prac- 
tice. The  cases  cited  in  support  are  not  in  point ;  the  opposite 
rule  is  a  familiar  one,  and  has  been  sanctioned  by  time  and 
approved  by  the  courts.  In  suits  for  torts  against  several,  the 
damages  can  not  be  severally  assessed  ;  there  can  be  only  one 
assessment  of  damages.  If  they  are  assessed  against  two  or 
more,  when  only  one  is  guilty,  the  irregularity  can  only  be 
cured  by  entering  a  nolle  prosequi  against  all  who  are  not  guilty. 
Sedgwick  on  Damages,  581  ;  Mayne  on  Damages,  329  ;  2 
Arch.  Nisi  Prius,  54 ;  Holly  v.  Mix,  3  Wend.  350  ;  31itchell  v. 
Millbank,  6  Term,  199. 

In  the  case  at  bar,  the  evidence  does  not  disclose  the  guilty 
parties.  It  does  not  show  whether  the  cattle  of  A,  B,  C  or  D, 
imparted  the  disease ;  and  it  wholly  fails  to  connect  the 
defendants  with  each  other. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


RoDOLPHUS    K.    TuEMR 

V. 

Joseph  B.  Retter. 

1.  Commekcial  paper — measure  of  damages  for  conversion  of.  In  trover, 
for  the  value  of  a  note  indorsed  to  the  defendant  for  collection,  the  measure 
of  damages  is  the  value  of  the  note,  and  not  necessarily  the  amount  due 
upon  its  face. 

2.  Same — recoupment.  The  defendant  in  trover  for  a  note  enclosed  for 
collection,  may  recoup  his  services  and  expenses  in  collecting. 

3.  Pleading — recoupment  under  general  issue  in  trover.  Under  the  gen- 
eral issue  in  trover,  defendant  may  recoup  a  claim  against  the  plaintiff 
growing  out  of  the  subject  matter  constituting  plaintiff's  cause  of  action. 

Appeal  from   the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D,  Hodges,  Judge,  presiding. 

Messrs.  McClure  &  Stryker,  for  the  appellant. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trover,  brought  by  Retter  against 
Turner,  for  the  alleged  wrongful  conversion  of  a  promissory 
note,  executed  to  the  former  by  one  R.  H.  Whiting,  for  $275, 
dated  September  9,  1859,  payable  twelve  months  after  date, 
which  Turner  had  received  from  Retter,  to  be  collected  and 
accounted  for  to  him,  or  returned.  Turner  had  compromised 
with  Whiting,  receiving  from  him  $150  for  the  note,  and  had 
given  up  the  note  to  him. 

Verdict  and  judgment  for  the  plaintiff  for  $275. 

The  court  below,  in  the  fourth  instruction  given  for  the 
plaintiff,  laid  down  the  following  as  the  measure  of  damages, 
viz. : 

"  The  measure  of  damages  is  the  sum  specified  in  the  note, 
with  six  per  cent  interest  per  annum  on  the  same,  from  the 
maturity  of  said  note." 

Had  there  been  no  evidence  to  reduce  the  value  of  the 
note,  the  instruction  would  have  been  correct.  But  there  was 
evidence  in  the  case  tending  to  show  the  insolvency  of  Whiting; 
that  there  had  been  an  unsuccessful  attempt  by  suit  to  collect 
the  note,  and  that  Whiting  had  set  up  the  defense  of  a  failure 
of  consideration  in  whole  or  in  part,  in  a  suit  against  him  on 
the  note,  and  in  view  of  the  evidence  tending  to  reduce  the 
real  value  of  the  note  below  its  face  value,  we  think  the  cor- 
rect measure  of  damages  was  not  given  to  the  jury;  that  they 
should  have  been  told  that  the  measure  of  damages  was  the 
value  of  the  note  at  the  time  of  its  conversion,  with  interest, 
instead  of  the  full  amount  due  upon  it  according  to  its  tenor 
and  effect. 

And  we  think  the  following  instruction  should  not  have  been 
given  : 

"  That  under  the  pleadings  in  this  case,  the  defendant  can  not 
set  up  or  be  allowed  any  sum  claimed  in  this  case  for  alleged 
services  rendered  in  the  collection  or  attempted  collection  of 
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the  note  in  question.  And  if  the  jury  find  the  issue  for  the 
plaintiff  in  the  case,  the  jury  are  directed  not  to  allow  any 
claim  of  defendant  for  said  alleged  services  for  collecting  said 
note." 

Whatever  demand  the  defendant  had  in  that  respect,  as  it 
was  one  growing  out  of  the  same  subject  matter,  might  be 
recouped  in  damages.  Stow  v.  Yarwood  et  al.  14  111.  424; 
Streeterv.  Streeter,  43  111.  155,  And  this,  under  a  plea  of  the 
general  issue  in  an  action  of  trover.  Babeoek  v.  Trice,  18  111. 
420. 

For  error  in  giving  the  foregoing  instructions,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  W.  English  et  ah 

V. 

John  Faulds. 

Practice-— on  change  of  venue.  In  transferring  causes  on  an  order  had  ill 
vacation  before  the  trial  term,  it  is  not  necessary  the  transmitting  clerk 
should  make  a  transcript  of  the  summons  and  declaration.  A  certified  copy 
of  the  order,  and  the  transmission  of  the  original  files,  with  a  proper  certifi- 
cate, is  sufficient  to  give  the  receiving  court  jurisdiction,  where  the  files 
show  jurisdiction  in  the  court  from  which  the  cause  came. 

Writ  of  Error  to  the  Circuit  Court  of  Ford  county ;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

Mr.  E.  S.  Terry,  for  the  plaintiffs  in  error. 

'  Mr.  E.  H.  Brackett,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

This  was  an  action  on  the  case,  brought  by  the  defendant  in 
error  against  the  plaintiffs  in  error,  in  Vermilion  county,  and 
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taken  by  change  of  venue  to  Ford  county  on  the  application 
of  the  plaintiff  below.  A  judgment  by  default  having  been 
rendered  in  the  latter  county,  the  damages  were  assessed  by  a 
jury  at  $5,000,  for  which  sum  the  court  gave  judgment.  The 
defendants  below  have  brought  the  record  here,  and  ask  a 
reversal  of  the  judgment  on  the  ground  that  the  circuit  court 
of  Ford  county  acquired  no  jurisdiction. 

It  is  urged  by  counsel  for  plaintiffs  in  error,  that  no  record 
was  transmitted  from  Vermilion  to  Ford  county,  showing  that 
a  writ  had  been  served  or  a  declaration  filed,  although  it  is 
admitted  the  original  papers  were  transmitted,  and  among  them 
the  summons,  duly  served,  and  the  declaration. 

We  can  not  regard  the  objection  as  well  taken.  The  sum- 
mons was  issued  by  the  circuit  court  of  Vermilion  county  on 
the  8th  day  of  May,  1869,  returnable  to  the  next  September 
term.  It  was  duly  served  on  the  11th  day  of  May.  On  the 
21st  of  May,  an  application  was  made  to  the  judge  at  cham- 
bers for  an  order  changing  the  venue,  the  necessary  affidavit 
having  been  filed  and  due  notice  given.  The  judge  made  the 
order  in  writing,  and  transmitted  it  to  the  clerk  of  the  court 
of  Vermilion  county,  who  thereupon  entered  the  order  of  rec- 
ord as  an  order  made  in  vacation.  This  order  was  recorded 
with  the  appropriate  caption,  showing  it  was  an  order  made  in 
this  case  in  vacation.  The  clerk  transmitted  to  Ford  county 
a  copy  of  this  order,  together  with  all  the  original  papers  per- 
taining to  the  case,  and  his  certificate  in  due  form  under  the 
seal  of  the  court,  stating  that  the  copy  of  the  order  was  a  true 
and  complete  copy  of  the  record  and  proceedings  in  the  cause, 
and  that  he  sent,  therewith,  all  the  papers  pertaining  to  said 
cause,  on  file  in  his  office,  numbered  from  one  to  seven.  The 
certificate  is  in  due  form. 

It  is  apparent  from  this  statement  of  the  case,  that  no  more 
complete  record  could  have  been  sent  than  that  which  was 
transmitted.  All  the  proceedings  wTere  in  vacation,  and  no 
order  had  been  made  except  that  changing  the  venue,  and  this 
the  statute  authorizes  to  be  made  in  vacation.     The  objection 
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is,  that  the  record  did  not  show  a  summons  had  been  issued, 
or  declaration  filed.  The  summons  and  declaration  are  not 
recorded,  in  our  practice,  and  the  statute  in  regard  to  change 
of  venue,  instead  of  authorizing  the  clerk  to  send  a  certificate 
of  what  papers  had  been  filed,  directs  that  the  papers  should 
themselves  be  sent. 

The  summons  and  declaration  in  this  case,when  sent  to  Ford 
county,  became  the  files  of  that  court,  and  the  court  was 
informed  by  the  indorsement  upon  them,  when  the  summons 
was  served  and  returned,  and  when  the  declaration  was  filed* 
A  certificate  by  the  clerk  that  the  summons  had  been  issued 
and  the  declaration  filed  on  a  particular  day,  could  have  added 
no  authenticity  to  the  original  summons  and  declaration  trans- 
mitted by  him  to  the  circuit  court  of  Ford  county,  and  was 
not  necessary  to  give  that  court  jurisdiction. 

Judgment  affirmed. 


Prentiss  D.  Cheney 

v. 
David  T.  Bonnell. 

1.  Lease — sale  under  execution — growing  crops.  Where  a  landlord, 
under  a  claim  that  a  tenant  has  forfeited  his  lease  by  not  performing  ils 
conditions,  enters  upon  the  premises  and  harvests  and  sells  a  crop  of  wheat 
sowed  by  the  tenant,  the  landlord  fails  to  acquire  title  to  the  grain  unless  he 
can  establish  a  forfeiture  of  the  lease. 

2.  Trespass — to  personal  property.  Where  a  judgment  creditor  of  a 
tenant  sues  out  execution  and  levies  on  a  growing  crop  of  wheat  sowed  by 
the  tenant,  and  it  is  sold  and  he  becomes  the  purchaser  under  the  execution, 
and  the  landlord  harvests  the  wheat  and  sells  it,  claiming  it  as  his  own,  on 
the  ground  that  the  tenant  had  forfeited  his  lease  before  the  levy  and  sale, 
he  will  be  liable  to  the  purchaser  under  the  execution  if  he  fails  to  establish 
such  a  forfeiture. 

3.  Forfeiture — lease — evidence.  Where  the  forfeiture  of  a  lease  is 
claimed,  it  must  be  shown  that  the  necessary  acts  to  declare  a  forfeiture 
have  been  clone  by  the  landlord.     A  forfeiture  will  not  be  inferred  because 
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there  were  grounds  for  declaring  a  forfeiture  and  an  intention  to  declare  a 
forfeiture,  but  all  the  requisite  steps  must  be  taken.  A  forfeiture  can  not 
be  produced,  unless  there  is  notice  that  the  tenancy  has  ended,  a  demand 
of  possession  and  a  notice  to  quit.  The  law  does  not  favor  such  forfeitures, 
and  will  not  imply  them  from  slight  circumstances. 

4.  Forcible  detainer — evidence  of  a  judgment  in.  Where  a  judgment 
in  forcible  detainer  is  relied  on  as  evidence  that  the  tenant  had  been  evicted 
and  the  lease  terminated,  mere  verbal  testimony  that  the  landlord  had  recov- 
ered such  a  judgment,  without  showing  service  on,  or  appearance  by  the 
tenant,  to  the  suit,  is  not  sufficient  to  prove  a  binding  judgment  that  will 
establish  the  termination  of  a  lease. 

5,  Chattel  mortgage — token  void.  Where  the  creditor  of  a  tenant 
sells  growing  crops  sowed  by  the  tenant,  and  becomes  the  purchaser,  and 
the  landlord  of  the  tenant  endeavors  to  justify  the  harvesting  and  sale  of 
the  wheat  on  the  ground  that  he  held  a  chattel  mortgage  on  the  same,  and 
it  appears  that  the  mortgage  was  executed  by  the  tenant  in  the  absence  of 
the  landlord,  wiiile  he  was  in  another  State,  and  without  his  knowledge, 
and  the  tenant  swears  it  was  made  to  prevent  the  judgment  creditor  from 
collecting  his  debt,  although  the  landlord  swears  that  it  was  agreed  that  it 
should  be  made  before  he  left,  to  secure  a  note,  and  damages  the  tenant 
agreed  to  pay  for  failing  to  perform  the  covenants  of  the  lease,  but  the 
tenant  denied  there  was  a  forfeiture  or  any  agreement  to  pay  damages,  and 
it  appeared  the  note  had  been  paid :  Held,  in  such  a  conflict  of  evidence, 
when  the  jury  found  the  mortgage  was  void,  the  finding  of  the  jury  would 
not  be  disturbed. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the  Hon. 
Chaeles  D.  Hodges,  Judge,  presiding. 

Messrs.  Knapp  &  Heedman,  and  Mr.  James  W.  English, 
for  the  appellant, 

Messrs.  Beown  &  Eplee,  for  the  appellee. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  de  bonis  asportatis,  brought  by 
appellee,  in  the  Jersey  circuit  court,  against  appellant,  to 
recover  the  value  of  five  hundred  bushels  of  wheat.  It 
appeal's  that  appellee  recovered  two  judgments  for  different 
sums,  before  a  justice  of  the  peace,  against  one  Edward 
McGown.  On  the  same  day  of  their  rendition,  executions 
were   sworn  out  and  levied  on  thirty  acres  of  growing  wheat 
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and  one-third  of  eighteen  acres  of  other  growing  wheat,  winch 
was  sold  by  the  constable  and  bought  by  appellee  for  $15.  No 
question  is  raised  on  the  regularity  of  the  sale.  It  appears 
that  at  harvest  appellant  cut,  threshed  and  sold  the  wheat,  with- 
out the  consent  of  appellee ;  that  appellant  was  cognizant  of 
the  levy  and  sale  of  the  wheat. 

It  also  appears,  that  the  land  on  which  the  wheat  was  grown 
belonged  to  appellant's  wTife ;  that  McGown  occupied  the 
land  under  a  lease  executed  in  August,  1865,  and  had  sown 
the  wheat  in  the  autumn  of  1868,  and  was  occupying  the  land 
when  the  levy  and  sale  were  made;  that  in  January,  1869, 
McGown  was  dispossessed  by  a  writ  of  forcible  detainer ;  that 
appellant  then  resumed  possession  of  the  land,  harvested  and 
sold  the  wheat,  which  appellant  testifies  yielded  $155,  after 
deducting  all  expenses. 

Appellant  claims  that  McGown  had  failed  to  comply  with 
the  terms  of  the  lease,  and  that  there  was  a  forfeiture  of  the 
lease,  and  that  the  wheat  thereby  became  his,  especially  as  it 
was  agreed  between  him  and  the  tenant  that  appellant  had 
sustained  damages  to  the  amount  of  $250,  which  was  agreed 
to  by  McGown,  and  for  which  he  executed  a  note  and  a  mort- 
gage on  the  wheat  during  the  absence  of  appellant  in  Ohio, 
without  his  knowledge,  but  in  pursuance  to  a  suggestion  made 
by  appellant  before  he  left,  that  for  fear  McGown's  creditors 
might  seize  the  wheat,  he  should  execute  to  him  a  mortgage  to 
secure  the  damages,  and  a  note  he  held  for  $53,  which  was  also 
embraced  in  the  mortgage. 

It  appears  that  McGown  paid  the  note ;  but  he  denies  in 
his  testimony  that  he  had  forfeited  the  lease  when  the  levy  was 
made  ;  that  he  had  not  performed  the  labor  required  by  the 
lease  because  appellant  had  directed  him  not  to  do  it.  He 
denies  that  there  was  any  damage  sustained,  or  that  he  ever 
agreed  there  was,  to  the  extent  of  $250,  or  that  there  had  been 
a  forfeiture  of  the  lease.  He  testified  that  he  gave  the  note 
and  mortgage  to  prevent  appellee  from  selling  his  property. 
Appellee  testified  that  appellant  informed  him  he  did  not  claim 
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under  the  mortgage.  Appellee  denied  making  the  statement, 
and  says  he  only  said,  while  trying  to  settle,  he  did  not  know 
whether  the  mortgage  was  good.  On  the  trial  below,  the  jury 
found  a  verdict  for  appellee  for  the  sum  of  $182.18,  upon  which 
the  court  rendered  a  judgment. 

The  evidence,  we  think,  fails  to  establish  a  forfeiture  of  the 
lease  before  the  execution  sale.  The  tenant  expressly  denies 
that  there  was  any,  and  there  seems  to  have  been  nothing  said 
at  the  time  appellant  swears  that  it  was  agreed  that  a  forfeiture 
had  occurred,  about  the  terms  upon  Avhich  McGown  should 
continue  to  occupy  the  premises.  So  far  as  the  evidence  dis- 
closes the  facts,  the  tenant  continued  on  the  place  under  the 
lease,  and  precisely  as  he  did  previously,  until  the  following 
January.  Although  a  forfeiture  may  have  been  spoken  of,  we 
find  none  of  the  steps  taken  by  the  landlord  that  are  usually 
employed  to  manifest  such  an  intention.  No  notice  was  given 
that  the  tenancy  had  terminated,  with  a  demand  of  possession 
and  a  notice  to  quit.  None  of  the  usual  steps  were  taken  to 
terminate  the  lease ;  and  we  are  of  the  opinion  that  there  was 
not  sufficient  evidence  that  a  forfeiture  of  the  lease  had  been 
declared  when  the  sale  was  made.  That  grounds  for  a  for- 
feiture may  have  existed,  may  be  true,  but  such  grounds  or  a 
mere  intention  to  declare  it,  will  not  suffice.  The  law  does 
not  favor  forfeitures,  and  will  not  imply  them  from  slight  cir- 
cumstances, but  they  must  be  formally  and  clearly  declared. 
Nor  does  it  appear,  from  the  evidence,  in  the  proceeding  before 
the  justice  of  the  peace,  in  the  forcible  detainer  suit,  that  there 
was  jurisdiction  to  hear  the  case.  The  record  of  that  pro- 
ceeding was  not  produced,  and  the  oral  evidence  fails  to  show 
that  there  was  any  service  on,  or  appearance  by,  McGown.  If 
there  was  not,  then  the  judgment  so  far  from  being  evidence 
that  the  term  had  been  forfeited  and  the  appellant  had  thus 
acquired  the  title  to  the  wheat,  was  a  nullity  and  proved 
nothing.  For  the  want  of  this  evidence,  the  question  whether 
appellant  became  the  owner  of  the  wheat  under  a  forfeiture,  is 
not  presented  by  the  record.    Appellee  purchased  and  acquired 
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McGown's  title  to  the  wheat,  and  it  devolved  upon  appellant 
to  show  how  it  had  been  divested.  This  he  has  failed  to  do, 
and  has  not  thus  shown  a  defense. 

As  to  the  validity  of  the  mortgage,  it  was  a  question  for  the 
jury.  McGown  testified  it  was  made  to  cover  his  property 
and  to  hinder  appellee  in  the  collection  of  his  debt,  while 
appellant  testifies  it  was  given  at  his  previous  request,  to  secure 
the  damages  growing  out  of  a  failure  to  perform  the  terms  of 
the  lease,  which  had  been  agreed  upon  by  him  and  McGown. 

But  the  latter  denies  that  there  were  any  damages  sustained, 
or  agreed  upon  by  him  and  appellee.  In  this  conflict  of  evi- 
dence, it  was  for  the  jury  to  determine  and  say  to  which  they 
would  give  credit.  And,  having  found  in  favor  of  McGown, 
we  should  not  feel  warranted  in  disturbing  their  verdict,  what- 
ever we  might  have  done  had  it  not  been  passed  upon  by  the 
jury. 

It  is  the  opinion  of  the  majority  of  the  court  that  the  judg- 
ment of  the  court  below  be  affirmed. 

Judgment  affirmed. 


The  Chicago,  Burlington  &  Quincy  Railroad  Co. 


Elizabeth  Gregory,  Administratrix,  etc. 

1.  Evidence — in  an  action  to  recover  for  the  death  of  a  party  caused  by 
the  negligence  of  the  defendant.  Before  a  recovery  can  be  had  in  such  a  case, 
it  is  necessary  to  prove,  first,  that  the  accident  was  occasioned  by  the 
-wrongful  act,  neglect  or  default  of  the  defendant,  and  second,  that  the  party 
injured  was  in  the  exercise  of  due  and  proper  care,  and  that  the  injury  was 
not  the  result  of  his  own  negligence  and  want  of  proper  precaution. 

2.  But  while  it  is  the  general  rule,  that  it  must  affirmatively  appear,  in 
such  cases,  that  the  party  injured  was  in  the  exercise  of  due  care  and  cau- 
tion, yet  this  material  fact  may  be  made  to  appear  by  circumstantial,  as 
well  as  by  direct  evidence. 
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3.  New  tiual — verdict  against  the  evidence.  The  rule  is,  where  there  is 
evidence  from  which  the  jury  could  properly  find  their  verdict,  it  will  not 
be  disturbed,  although  the  evidence  might,  in  the  opinion  of  the  appellate 
court,  justify  a  different  construction. 

4.  But  if  there  is  a  total  failure  of  evidence,  or  if  the  verdict  is  mani- 
festly against  the  weight  of  the  evidence,  it  is  the  duty  of  the  court  to 
award  a  new  trial. 

5.  Negligence — in  railroads.  In  an  action  against  a  railroad  com- 
pany to  recover  for  the  death  of  the  plaintiff's  intestate,  alleged  to  have 
been  occasioned  by  the  negligence  of  the  company,  it  appeared  the  deceased 
was  a  fireman  on  the  locomotive  of  the  company,  and  while  passing  a  sta- 
tion in  the  night  time,  he  was  struck  and  killed.  The  circumstances  showed 
that  he  was  acting  in  the  line  of  his  duty,  looking  out  for  signals,  and  while 
so  doing,  and  in  the  exercise  of  due  care  and  caution,  he  was  struck  by  a 
"mail-catcher"  which  had  been  placed  near  the  track  by  the  company. 
Two  other  accidents  had  previously  occurred  from  the  same  cause,  of  which 
the  company  had  notice :  Held,  the  company  was  guilty  of  gross  negligence 
in  having  omitted  to  place  the  "  mail-catcher  "  a  safe  distance  from  the 
track. 

6.  Same — of  comparative  negligence.  It  was  considered,  however,  that 
even  if  the  fireman  had  been  guilty  of  negligence  in  leaning  out  from  the 
gangway  or  side  window  of  the  locomotive  while  upon  the  lookout  for  sig- 
nals, his  negligence  in  that  regard  was  slight  in  comparison  with  that  of 
the  company  in  permitting  the  "mail-catcher"  to  stand  so  near  the  track, 
after  notice  had  been  given  that  it  was  dangerous  to  the  railroad  operatives. 

7.  The  doctrine  is,  that  although  the  injured  party  was  guilty  of  negli- 
gence, yet  if  his  negligence  was  slight  in  comparison  with  that  of  the 
defendant,  the  injured  party  will  be  entitled  to  recover. 

8.  Railway  companies  have  no  right  to  erect  machines,  for  any  purpose, 
so  near  the  track  that  the  slightest  indiscretion  on  the  part  of  the  employee 
will  prove  fatal.     It  is  culpable  negligence  so  to  do. 

9.  Same — liability  of  the  common  master  for  injury  to  a  servant,  received 
through  the  negligence  of  a  fellow  servant.  A  fireman  upon  a  railroad  loco- 
motive was  killed  by  coming  in  collision  with  a  mail-catcher  while  the 
train  was  in  motion,  the  accident  being  occasioned  by  the  negligence  of  the 
company  in  permitting  the  mail-catcher  to  be  placed  in  too  close  proxim- 
ity to  the  track.  In  an  action  by  the  administrator  of  the  deceased,  to 
recover  damages  against  the  company,  under  the  statute,  it  was  held,  those 
servants  of  the  company  whose  duty  it  was  to  see  that  the  mail-catcher 
was  placed  a  safrfand  proper  distance  from  the  track,  could  not  be  regarded 
as  fejlow  servants  of  the  deceased  in  the  same  line  of  employment,  so  as  to 
prevent  a  recovery  in  the  action,  against  the  common  master. 

18— 58th  III. 
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10.  Opinions  of  experts — how  far  conclusive.  In  an  action  by  an 
administrator  to  recover  damages  for  the  death  of  his  intestate,  who  was  a 
fireman  upon  a  railroad  locomotive,  and  whose  death  was  caused  by  com- 
ing in  collision  with  a  mail-catcher  standing  near  the  track,  it  was  held,  the 
opinions  of  railroad  men,  as  experts,  that  the  mail-catcher  in  its  proximity 
to  the  track  was  not  dangerous,  were  not  conclusive  on  that  question,  but 
the  jury  might  consider  any  other  evidence  in  the  case  on  the  subject,  and 
it  was  proper  to  so  instruct  the  jury. 

11.  Evidence — to  show  no  want  of  proper  care  on  the  part  of  the  plaintiff. 
In  such  case,  where  it  was  shown  the  accident  occurred  in  the  night  time, 
and  while  the  fireman  who  was  killed  was  acting  in  the  line  of  his  duty, 
watching  for  signals  in  approaching  a  station,  it  was  proper  to  instruct  the 
jury,  on  behalf  of  the  plaintiff,  that  they  might  consider  the  fact  that  the 
alleged  casualty  happened  in  the  darkness  of  the  night,  and  that  it  was  cus- 
tomary and  usual  for  the  firemen,  in  the  discharge  of  their  duties,  to  look 
out  of  the  side  window  or  gangway  of  the  locomotive,  for  the  purpose  of 
discovering  signals.  Such  facts  were  proper  to  be  considered,  as  tending 
to  show  the  exercise  of  due  care  and  caution  on  the  part  of  the  deceased  at 
the  time  of  the  accident. 

12.  Error  will  not  always  reverse — admission  of  incompetent  evi- 
dence. The  admission  of  hearsay  evidence,  although  incompetent,  will  not 
necessarily  operate  to  reverse  the  judgment,  where  the  same  facts  were  tes- 
tified to  by  another  witness  who  had  direct  knowledge  of  them,  and  no 
injury  could  therefore  have  resulted  to  the  party  against  whom  the  evi- 
dence was  admitted. 

13.  Instructions — should  he  based  upon  the  evidence.  An  instruction, 
based  upon  a  hypothetical  state  of  facts  not  found  in  the  case,  ought  not  to 
be  given,  for  the  reason  that  it  would  direct  the  attention  of  the  jur}^  to 
issues  not  involved,  and  would  therefore  be  erroneous,  although  such  an 
instruction  might  state  accurately  a  correct  abstract  legal  principle. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  Browning  &  Bushnell,  for  the  appellant. 

Messrs.  Warren  &  Wheat,  and  Messrs.WHEAT  &  Marcy, 
for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  under  the  act  of  1853,  by  the  admin- 
istratrix,  to  recover  damages   for   the   death    of  Charles  M. 
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Bennett,  whose  death,  it  is  alleged,  was  occasioned  by  the 
wrongful  act  and  negligence  of  the  railroad  company. 

The  accident  occurred  at  Cliola  station,  on  the  appellant's 
road.  The  deceased,  at  the  time  he  received  the  injury  which 
resulted  in  his  death,  was  a  fireman  on  the  locomotive,  and  in 
the  employ  of  the  company.  It  is  alleged  that  the  company 
negligently  and  carelessly  permitted  the  mail-catcher  to  stand 
in  close  proximity  to  the  track,  thereby  greatly  and  unnecessa- 
rily endangering  the  lives  and  safety  of  the  employees  of  the 
company  while  in  discharge  of  their  duties,  and  that  by  reason 
of  such  carelessness  and  negligence,  Bennett,  while  in  the  dis- 
charge of  his  duties  as  fireman,  and  in  the  exercise  of  due  care 
and  caution,  was  brought  in  sudden  and  violent  contact  there- 
with, and  from  the  collision  received  the  injuries  from  which 
he  died. 

What  are  called  "mail-catchers"  are  of  modern  invention, 
and  it  appears  they  have  been  placed  upon  lines  of  railroads, 
under  the  supervision  of  the  postal  department  of  the  United 
States.  They  are  placed  at  the  side  of  the  track,  for  the  pur- 
pose of  facilitating  the  transportation  of  the  mails.  From  the 
evidence,  we  understand  they  are  of  uniform  construction,  and 
that  it  is  the  general  practice  to  place  them  about  the  same  dis- 
tance from  the  track.  A  witness,  who  is  familiar  with  their 
structure  and  use,  describes  them  and  their  position  with 
regard  to  the  track,  as  follows : 

The  post,  or  crane,  to  which  the  mail-bag  is  suspended,  is 
fixed  in  a  square  box  filled  with  stone  or  other  material,  to 
give  sufficient  weight  to  overcome  the  resistance  of  the  instru- 
ment attached  to  the  car  that  catches  the  bag.  The  distance 
of  the  upright  post  which  supports  the  arm  from  which  the 
bag  is  suspended,  from  the  inside  of  the  nearest  rail,  is  seven 
feet.  The  distance  from  the  end  of  the  arm  from  which  the 
bag  is  suspended,  to  the  inside  of  the  nearest  rail,  is  three  and 
a  half  feet.  The  upper  arm  is  ten  feet  above  the  rail ;  the 
lower  arm  is  seven  and  a  half  feet  above  the  rail,  and  drops 
when  the  bag  is  removed  ;  and  the  projecting  arm  of  the  crane, 
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from  which  the  mail-bag  is  suspended,  is  from  seven  to  ten 
inches  from  the  side  of  the  coaches  as  they  pass,  varying  in 
distance  according  to  the  construction  of  the  different  coaches 
used. 

Witnesses  of  large  experience,  whose  depositions  were  read 
upon  the  trial,  all  concur  in  the  opinion,  that  when  the  mail- 
catchers  are  placed  at  the  proper  and  usual  distance  from  the 
track,  they  are  not  dangerous  to  the  operatives  of  the  road. 
They  can  be  readily  seen  at  a  considerable  distance,  and  by 
the  use  of  ordinary  care  and  prudence  all  danger  can  be 
avoided.  It  appears  they  have  been  quite  generally  intro- 
duced on  all  roads  that  run  fast  trains,  and  they  have  operated 
to  facilitate  the  transmission  of  the  mails  on  express  trains, 
by  enabling  them  to  receive  the  mail  while  running  at  full 
speed. 

The  testimony  of  a  number  of  witnesses  familiar  with  the 
operation  of  these  contrivances,  has  been  taken,  and  it  does 
not  appear  that  any  accident,  within  their  knowledge,  has 
occurred  from  their  use,  except  the  one  at  Cliola  station  on 
the  appellant's  road,  although  such  inventions  have  been  in 
use  for  a  considerable  period,  in  this  State.  It  may  therefore 
be  assumed,  as  a  fact  established  by  the  evidence,  that  if  the 
mail-catcher  is  placed  a  proper  distance  from  the  track,  it  is 
not  at  all  dangerous  to  the  employees  of  the  company  opera- 
ting the  trains. 

Among  the  questions  of  fact  submitted  to  the  jury,  were,  1st, 
was  Bennett  killed  by  a  collision  with  the  mail-catcher  at 
Cliola  station?  2d,  was  it  placed  at  a  proper  distance  from  the 
track  to  render  it  safe  to  the  operatives  of  the  road,  using  ordi- 
nary care  and  caution?  and  3d,  was  the  company  guilty  of 
negligence  in  permitting  it  to  stand  in  such  close  proximity  to 
the  track  as  would  make  it  dangerous? 

The  finding  of  the  jury  was  against  the  appellant  on  these 
issues,  and  by  the  fourth  assignment  of  errors  it  is  insisted  that 
the  verdict  is  against  the  law  and  the  evidence. 
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The  law  is  well  settled,  that  before  a  party  can  recover  in 
such  cases,  it  is  necessary  to  prove,  1st,  that  the  accident 
was  occasioned  by  the  wrongful  act,  neglect  or  default  of  the 
defendant,  and  2d,  that  the  party  injured  was  in  the  exercise 
of  due  and  proper  care,  and  that  the  injury  was  not  the  result 
of  his  own  negligence  and  want  of  proper  precaution. 

It  is  said  there  is  no  evidence  in  the  record,  proving  or 
tending  to  prove,  either  care  or  caution  on  the  part  of  appellee's 
intestate,  or  wrongful  act,  neglect  or  default  on  the  part  of  the 
company. 

It  is  not,  ordinarily,  the  province  of  this  court  to  re-investi- 
gate questions  of  fact  which  have  been  submitted  to  the  jury* 
The  rule  is,  that  where  there  is  evidence  from  which  the  jury 
could  properly  find  their  verdict,  it  will  not  be  disturbed, 
although  the  evidence  might,  in  the  opinion  of  the  appellate 
court,  justify  a  different  construction.  If  there  is  a  total  fail- 
ure of  evidence,  or  if  the  verdict  is  manifestly  against  the 
weight  of  the  evidence,  it  is  the  duty  of  the  court  to  award  a 
neAV  trial  and  submit  the  cause  to  another  jury.  Lowryv*  Orr> 
1  Gilm.  70. 

We  have  most  carefully  considered  the  entire  evidence  con- 
tained in  the  record,  and  we  can  not  say  there  is  a  total  failure 
of  evidence  to  support  the  verdict,  or  that  it  is  so  manifestly 
against  the  weight  of  the  evidence  that  an  appellate  court 
would,  for  that  reason  alone,  award  a  new  trial. 

We  can  not  doubt  that  Bennett  was  killed  by  a  collision 
with  the  mail-catcher  at  Cliola  station.  It  is  true,  there  is  no 
direct  evidence  as  to  the  manner  of  his  death,  but  we  do  not 
think  we  are  left  to  mere  conjecture  as  to  the  cause.  The 
attending  circumstances  leave  no  rational  doubt  on  the  mind 
as  to  the  cause  of  his  death.  No  other  plausible  theory  has 
been,  or  can  be,  suggested,  consistently  with  the  evidence.  The 
evidence  makes  no  other  impression  on  our  minds,  and  we 
doubt  not  that  it  made  the  same  impression  on  the  minds  of 
the  jury. 
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But  it  is  insisted  there  is  no  evidence  that  the  deceased  was 
in  the  exercise  of  due  care  and  caution  at  the  time  of  the  cas- 
ualty. If  it  is  meant  that  there  is  no  direct  testimony  bearing 
on  that  question,  it  may  be  conceded.  But  are  there  no  facts 
and  circumstances  in  this  case,  illustrative  of  the  conduct  of 
the  deceased,  equally  strong  and  convincing  as  would  be  direct 
testimony  itself?  The  law  only  requires  the  highest  proof  of 
which  the  case  is  susceptible,  or  that  can  reasonably  be  made. 
It  does  not  require  impossible  things.  What  would  amount  to 
sufficient  proof  in  one  case,  might  be  deemed  insufficient  in 
another.  It  would  be  exceedingly  difficult  to  lay  down  any 
rule  of  universal  application,  and  each  case  must  therefore  rest 
upon  its  own  facts  and  circumstances. 

No  one  saw  the  fatal  accident,  in  this  instance,  and  conse- 
quently there  was  no  one  to  detail  the  particulars.  The  lips 
of  the  party  injured  have  been  sealed  in  death,  and  at  the  fatal 
moment,  the  attention  of  his  only  companion  was  turned  in 
another  direction.  The  appellee  has  produced  the  only  and 
the  highest  possible  evidence  of  which  the  nature  of  the  case 
would  admit ;  but  the  evidence  is  not  silent  as  to  the  manner 
of  Bennett's  death,  or  as  to  the  degree  of  care  used  by  him. 
There  is  evidence  that  enlightens  both  inquiries.  It  is  true, 
the  evidence  is  of  a  circumstantial  character,  but  it  is  none  the 
less  convincing  for  that  reason. 

The  accident  occurred  in  the  darkness  of  the  night.  There 
was  nothing  that  could  give  Bennett  any  possible  warning  of 
the  danger  he  was  approaching.  But  a  moment  before,  he  was 
at  his  post  in  the  discharge  of  his  proper  duties.  It  was  shown 
that, it  was  the  duty  of  the  fireman,  when  approaching  such 
stations,  to  look  out  for  signals.  In  looking  for  signals,  the 
testimony  shows  it  was  customary  and  usual  for  the  fireman 
to  look  out  at  the  front  window,  and  sometimes  at  the  side 
window  or  gangway.  The  deceased  was  at  his  station  on  the 
left  side  of  the  locomotive,  and  on  the  side  where  the  mail- 
catcher  stood.  The  track  made  a  slight  curve  before  reaching 
the   station,  which  obstructed  the  view  to  some  extent,  and 
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made  it  necessary  for  the  fireman  to  look  out  at  the  side  win- 
dow or  gangway,  to  observe  whether  any  signals  were  given. 
We  can  not  resist  the  conclusion,  that  the  fatal  collision 
occurred  while  Bennett  was  looking  out  of  the  side  window  or 
gangway  for  signals,  in  discharge  of  the  necessary  duties 
imposed  upon  him  by  his  employment.  Up  to  within  a  moment 
of  the  accident,  he  was  shown  to  have  been  in  the  exercise  of 
due  care,  and  in  his  proper  place,  and  it  would  do  violence  to 
the  facts  in  the  case  to  presume  that  in  the  instant  that  inter- 
vened he  was  guilty  of  negligence,  in  the  absence  of  proof  of 
any  circumstances  that  even  tend  to  establish  the  fact  of 
negligence. 

Ordinarily,  when  such  accidents  occur,  there  are  living  wit- 
nesses to  detail  the  particulars.  Undoubtedly  the  general  rule 
is>  that  it  must  affirmatively  appear  that  the  injured  party  was 
in  the  exercise  of  due  care  and  caution.  This  material  fact 
may  be  made  to  appear  by  circumstantial,  as  well  as  by  direct 
evidence.  It  is  immaterial  how  the  proof  is  made,  so  the  fact 
is  made  to  distinctly  appear.  In  this  case  the  evidence  is  cir- 
cumstantial, and  consists  of  facts  and  circumstances  developed, 
and  we  can  not  say  that  the  evidence  is  not  sufficiently  strong 
to  warrant  the  conclusion  that  the  deceased  was  in  the  exercise 
of  due  care  and  caution. 

We  now  recur  to  the  second  proposition  indicated,  viz :  does 
the  evidence  show  any  wrongful  act,  neglect  or  default, 
wThereby  to  charge  the  company  ? 

The  act  relied  on  to  charge  the  company  with  negligence, 
was  the  dangerous  proximity  of  the  mail-catcher  to  the  track. 
This  was  a  material  allegation  in  the  declaration,  and  it  was 
necessary  that  it  should  be  supported  by  evidence,  and  if  it 
has  not  been  established  by  competent  proof,  under  the  well 
established  rules  of  law  the  appellee's  cause  must  fail. 

The  testimony  of  numerous  railroad  superintendents  and 
other  railroad  men,  shows  most  conclusively  that  the  mail- 
catchers,  when  properly  adjusted  with  reference  to  the  track, 
are  not  ordinarily  dangerous  to  the  agents  and  servants  of  the 
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company  operating  the  trains.  The  most  that  can  be  said  of 
their  testimony,  when  applied  to  the  facts  in  this  case,  is,  that 
it  is  only  negative  evidence  of  the  safe  character  of  the  one 
that  occasioned  the  injury  to  Bennett.  The  fact  that  they  are 
not  generally  dangerous,  by  no  means  proves  that  the  one  in 
question  was  not  dangerous.  The  opinions  of  these  witnesses 
were  certainly  legitimate  evidence  to  be  considered,  but  were 
not  of  a  conclusive  character. 

We  understand  that  the  mail-catchers  are  not  permanent 
fixtures,  and  although  of  great  weight,  they  may  be  readily 
moved  nearer  or  more  distant  from  the  track.  It  can  not  be 
doubted  that  they  may  be  placed  so  near  the  track  as  would 
make  them  a  constant  source  of  danger  to  the  railroad 
operatives. 

It  is  insisted  by  counsel,  that  no  evidence  appears  in  the  rec- 
ord to  show,  or  that  even  tends  to  show,  that  the  mail-catcher 
at  Cliola  station  stood  in  a  dangerous  proximity  to  the  track. 
It  is  true,  that  no  witness  states  in  express  terms  it  was  dan- 
gerous, and  it  is  also  true  that  many  witnesses  give  it  as  their 
professional  opinion  that  it  was  entirely  safe,  with  due  care  on 
the  part  of  the  operatives;  but  there  are  facts  and  circumstan- 
ces in  evidence  from  which  its  dangerous  character  may  be 
inferred.  Such  evidence  may  have  all  the  force  of  direct  tes- 
timony to  produce  conviction.  It  distinctly  appears,  from 
uncontradicted  evidence,  that  two  men  had  been  injured,  one 
severely  and  the  other  slightly,  prior  to  the  happening  of  the 
injury  to  Bennett.  Had  every  employee  of  the  company 
expressed  the  opinion  that  the  mail-catcher,  in  the  position  it 
occupied  to  the  road,  was  not  dangerous,  it  could  not  have 
changed  the  effect  of  such  damaging  facts,  or  relieved  the 
impression  produced  on  the  mind,  of  its  dangerous  tendencies. 
Why  is  it  that  no  accident  ever  occurred  at  any  other  station, 
or  on  any  other  road,  from  the  use  of  such  inventions?  The 
conclusion  is  irresistible,  and  no  process  of  reasoning  can  dis- 
abuse the  mind  of  the  conviction,  that  this  one  at  Cliola  station 
stood  in   a  dangerous  proximity   to  the  road.     The  injuries 
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produced  by  it  are  too  numerous  to  be  accounted  for  upon  any 
other  hypothesis. 

Another  fact  in  the  case  strengthens  that  theory :  It 
appears  that  immediately  after  the  happening  of  the  casualty, 
the  mail-catcher  at  Cliola  was  moved  back  a  distance  of  from 
four  to  six  inches,  and  there  is  no  evidence  that  any  injury 
has  since  occurred.  The  officers  of  the  company  were  notified 
of  the  injuries  to  their  employees,  at  the  date  of  their  occur- 
rence, and  it  is  not  an  illogical  conclusion  that  the  company 
were  guilty  of  gross  negligence  in  not  removing  it  to  a  safe 
distance  at  an  earlier  period.  It  was  entirely  practicable  to 
do  so,  for  there  is  no  pretense  that  it  has  not  performed  its 
proper  functions  since  its  removal.  The  slightest  precaution 
on  the  part  of  the  officers  of  the  company,  after  their  attention 
had  been  called  to  its  dangerous  tendencies,  would  have  pre- 
vented the  occurrence  of  the  fatal  accident.  In  the  absence  of 
a  high  degree  of  care  in  that  regard,  the  company  must  be 
held  liable  for  the  consequences. 

If  it  be  conceded  that  Bennett  was  guilty  of  negligence  in 
leaning  out  from  the  gangway  or  the  side  window,  his  negli- 
gence in  that  regard  was  slight  in  comparison  with  that  of  the 
company  in  permitting  the  mail-catcher  to  Stand  so  near  the 
track,  after  notice  had  been  given  that  it  was  dangerous  to  the 
railroad  operatives.  Railway  companies  have  no  right  to 
erect  machines,  for  any  purpose,  so  near  the  track  that  the 
slightest  indiscretion  on  the  part  of  the  employee  will  prove 
fatal.  It  is  culpable  negligence  so  to  do.  The  railroad  serv- 
ice, under  the  most  rigid  system  of  care,  and  with  the  most 
extraordinary  vigilance,  is  full  of  incident  and  peril,  and  its 
hazards  ought  not  to  be  unnecessarily  increased. 

It  is  assigned  for  error,  that  the  court  admitted  improper 
evidence  at  the  trial,  on  the  part  of  the  appellee.  But  a  sin- 
gle error  is  pointed  out.  The  objection  taken,  is  a  question 
propounded  to  the  witness  Gunther,  and  his  answer  thereto. 
The  witness  was  the  station  agent  at  Cliola  at  the  date  the 
injury  happened.      The   counsel   for  the   appellee   asked  the 
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witness  to  state  any  knowledge  or  information  that  he  had,  from 
any  source,  as  to  any  person  being  injured  by  the  mail-catcher 
at  that  station,  prior  to  the  killing  of  Bennett,  and  in  answer 
to  the  question  the  witness  stated  that  the  information  he  had 
received,  was,  that  a  man  upon  a  baggage  car,  upon  which  he 
was  riding,  had  his  head  out  of  the  door  of  the  baggage  car, 
and  that  the  mail-bag  struck  him  on  the  head  and  knocked  off 
his  cap.  He  further  stated  that  he  did  not  know  whether  it 
was  before  or  after  the  accident. 

We  can  not  perceive  how  the  appellant  was  injured  by  the 
admission  of  the  evidence,  even  if  the  ruling  of  the  court  was 
erroneous,  inasmuch  as  the  same  facts  were  testified  to  by  the 
witness  Hughes,  without  objection*  That  witness  was  present 
at  the  time  of  the  accident  to  the  man  in  the  baggage  car,  and 
no  objection  could  have  been  successfully  interposed  to  his 
evidence.  Testimony  to  the  same  effect  was  also  given  by  the 
witness  Sadler. 

The  second  and  third  assignments  of  error  are  of  the  same 
character,  and  will  be  considered  together.  They  question  the 
rulings  of  the  court  in  giving  and  refusing  instructions. 

The  first  instruction  given  for  the  appellee,  to  which  excep- 
tions are  taken,  asserts  the  principle,  that  if  the  injured  party 
was  guilty  of  negligence,  yet  if  his  negligence  was  slight  in 
comparison  with  that  of  the  defendant,  still  the  injured  party 
would  be  entitled  to  a  recovery.  The  principle  sought  to  be 
announced  is  correct,  according  to  the  authority  of  the  cases 
decided  by  this  court.  The  Galena  dh  Chicag o  Union  R.  R.  Co.  y . 
Jacobs,  20  111.  478 ;  The  Chicago  &  Alton  Railroad  Co.  v. 
Gretzner,  46  111.  75. 

The  objection  taken,  rests  on  two  grounds:  1st,  that  there 
was  no  evidence  upon  which  such  an  instruction  could  be 
properly  based,  and  for  that  reason  it  was  calculated  to  mis- 
lead the  jury  on  the  facts  involved;  and  2d,  that  it  was  not 
qualified  by  including  the  doctrine  as  to  negligence  of  fellow- 
servants  in  the  same  line  of  employment. 
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It  is  insisted  by  the  counsel,  that  there  is  no  evidence  tend- 
ing to  show  negligence  on  the  part  of  the  company,  upon 
which  this  instruction  could  have  been  based,  and  although  it 
may  have  stated  a  correct  principle  of  law,  yet,  in  its  applica- 
tion to  the  facts,  it  was  calculated  to  mislead  the  jury. 

An  instruction,  based  upon  a  hypothetical  state  of  facts  not 
found  in  the  case,  ought  not  to  be  given,  for  the  reason  that  it 
would  direct  the  attention  of  the  jury  to  issues  not  involved, 
and  would  therefore  be  erroneous,  although  such  an  instruc- 
tion might  state  accurately  a  correct  abstract  legal  principle. 
We  can  not  doubt  there  was  sufficient  evidence  upon  which  to 
base  this  instruction,  and  that  it  was  eminently  proper  in  its 
application  to  the  controverted  facts. 

We  have  before  remarked,  that  there  were  facts  and  circum- 
stances in  evidence  from  which  negligence  might  be  inferred. 
There  is  the  evidence,  to  which  allusion  has  been  made,  of  at 
least  two  witnesses,  that  the  mail-catcher  at  Cliola  station  had 
been  the  cause  of  injuries  to  two  persons  prior  to  the  killing 
of  Bennett,  of  which  the  officers  of  the  company  had  notice, 
and  yet  it  does  not  appear  that  the  company  made  any  effort 
to  remove  it  to  a  safe  distance,  or  did  anything  to  prevent 
future  accidents.  This  Avas  evidence  tending  to  show  the  dan- 
gerous character  of  the  mail-catcher,  in  its  relation  to  the  road, 
and  from  which  the  conclusion  of  gross  carelessness  on  the 
part  of  the  company,  might  be  drawn.  In  addition  thereto, 
and  as  strengthening  the  inference  to  be  drawn  from  the  other 
evidence,  there  was  the  fact  that  this  structure  did  cause  the 
death  of  Bennett.  The  nature  of  the  injuries  inflicted,  indicate 
that  if  it  had  been  removed  only  a  few  inches  distant,  the 
injury  would  have  been  avoided.  All  this  evidence  was  before 
the  jury  for  their  consideration,  and  such  an  instruction  could 
have  had  its  just  application. 

The  second  objection  indicated,  is,  that  the  instruction  does 
not  include  the  doctrine  of  negligence  as  between  servants  in 
the  same  line  of  employment. 
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The  doctrine  that  a  servant  can  not  recover  against  the 
common  master  for  an  injury  resulting  from  carelessness,  or 
negligence  of  the  other  servant,  in  the  same  line  of  employ- 
ment, if  the  company  has  used  due  diligence  in  the  selection 
of  competent  agents  and  servants,  has  been  fully  established  by 
the  cases  determined  in  this  court.  Homier  v.  Illinois  Central 
Railroad  Co.  15  111.  550  ;  Illinois  Central  Railroad  Co.  v.  Cox, 
21  111.  24 ;  Chicago  &  Alton  Railroad  Co.  v.  Keefe,  47  111.  108  ; 
Chicago  &  Alton  Railroad  Co.  v.  Murphy,  53  111.  336.  It  is 
believed  that  these  cases  are  in  harmony  with  a  great  majority 
of  the  English  and  American  decisions. 

The  principles  announced  in  these  cases,  were  stated  with 
sufficient  accuracy  in  the  instructions  given  for  the  company, 
and  the  question,  whether  Bennett  was  injured  from  the  negli- 
gence of  a  fellow-servant  in  the  same  employment,  was  properly 
left  to  the  jury. 

The  converse  of  the  proposition  stated  in  those  cases,  fol- 
lows as  a  logical  sequence,  that  one  servant  can  recover  from  a 
common  master  for  the  negligence  of  a  fellow-servant,  unless 
the  latter  is  in  the  same  line  of  employment.  This  distinction 
was  clearly  taken,  and  exceptional  cases  stated  in  the  Chicago 
&  Alton  Railroad  Co.  v.  Keefe,  supra.  The  other  cases  cited  in 
this  court  are  not  inconsistent  with  this  doctrine. 

The  company  is  bound  to  furnish  its  employees  with  safe 
machinery,  and  in  the  Chicago  &  Alton  Railroad  Co.  v.  Shan- 
non, 43  111.  338,  it  was  declared,  that  the  company  would  be 
held  to  the  highest  diligence  in  that  regard.  In  that  case,  the 
negligence  relied  on  to  charge  the  company,  was  in  not  fur- 
nishing a  safe  boiler,  and  the  company  was  held  responsible 
for  the  death  of  the  fireman,  in  consequence  of  an  explosion. 

In  the  Chicago  &  Northwestern  Railroad,  Co.  v.  Stvett,  45  111. 
197,  it  was  held,  that  the  company  impliedly  undertakes  to  fur- 
nish the  agents  and  servants  engaged  in  running  the  trains, 
with  a  safe  road,  machinery  and  cars,  and  their  duty  in  that 
respect  can  not  be  avoided  by  delegating  that  duty  to  any  num- 
ber of  agents.     It  is  the  imperative  duty  of  the  company  to 
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see  that  the  road  and  its  appurtenant  structures  are  in  a  safe 
condition.  The  case  last  cited  holds  that  the  doctrine,  that  an 
action  will  not  lie  by  a  servant  against  his  principal  for  an 
injury  sustained  through  the  default  of  a  fellow-servant, 
applies  only  to  cases  where  the  injury  complained  of  occurs 
without  the  fault  of  the  principal,  either  in  the  act  which 
caused  the  injury,  or  the  employment  of  the  person  who  com- 
mitted the  injury. 

We  are  not  inclined  to  narrow  the  rule,  or  abridge  the  excep- 
tional cases  stated  in  the  former  decisions  of  this  court. 

We  can  not  regard  the  injury  complained  of,  as  having  been 
occasioned  by  the  negligence  of  any  servant  of  the  company 
in  the  same  line  of  employment  with  Bennett.  The  service 
was  separate  and  distinct.  It  appears,  the  mail-catchers  were 
placed  on  the  road  under  the  supervision  of  the  agent  of  the 
postal  department  of  the  United  States,  and  it  was  the  duty  of 
the  company  to  see  they  were  placed  such  a  distance  from  the 
track  as  would  render  them  entirely  safe  to  the  operatives  of 
the  road.  The  agents  charged  with  that  duty,  had  no  possible 
connection  with  the  running  of  the  trains,  in  which  service 
Bennett  was  engaged.  The  duties  were  as  different  and  as  dis- 
tinct as  those  of  a  conductor  and  of  a  track  repairer.  There 
was,  therefore,  no  error  of  the  court  in  not  modifying  the 
instruction. 

By  the  fourth  instruction,  the  jury  were  told  that  the  opin- 
ions of  witnesses  that  the  mail-catcher  was  not  dangerons,were 
not  conclusive,  but  that  they  might  consider  any  other  evi- 
dence in  the  case  upon  that  subject. 

We  do  not  think  the  objection  taken  to  this  instruction  is 
tenable.  The  opinions  of  professional  men  and  of  experts,  on 
the  facts  in  a  given  case,  are  not  always  of  a  conclusive  char- 
acter. Such  opinions  are  not  to  be  lightly  esteemed.  They 
are  proper  and  legitimate  evidence  to  be  considered  in  connec- 
tion with  the  other  evidence,  and  they  may,  and  often  do,  tend 
to  elucidate  the  true  meaning  of  the  case.  Such  evidence  is 
often  valuable,  but  it  can  not,  in  every  instance,  be  regarded 
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as  the  most  reliable  and  satisfactory.  The  Chicago  &  Alton 
Railroad  Co.  v.  Shannon,  supra. 

The  jury  were  not  told  they  might  disregard  the  evidence, 
but  they  were  correctly  told  it  was  not  conclusive,  and  they 
should  consider  the  opinions  of  the  witnesses  in  connection 
with  the  other  evidence.  Some  of  the  witnesses  who  gave 
their  opinion,  had  perhaps  never  seen  the  mail-catcher  at  Cli- 
ola  station.  They  only  spoke  of  them  in  general,  and  not  of 
that  particular  one,  and  the  jury  were  very  properly  told  that 
such  opinions  were  not  conclusive  of  the  facts  in  the  case. 

Two  objections  are  taken  to  the  seventh  instruction  given 
for  the  appellee  :  1st,  that  it  stated  the  jury  might  consider 
the  fact  that  the  alleged  casualty  happened  in  the  darkness  of 
the  night,  and  2d,  that  they  might  consider  it  was  customary 
and  usual  for  the  firemen,  in  the  discharge  of  their  duties,  to 
look  out  of  the  side  window  or  gangway  of  the  locomotive,  for 
the  purpose  of  discovering  signals. 

It  is  not  controverted  that  the  casualty  did  happen  after 
dark,  and  we  can  not  perceive  what  reasonable  objection  there 
could  be  in  permitting  the  jury  to  consider  every  fact  in  evi- 
dence. The  fact  itself  was  not  without  its  significance.  It  is 
in  proof,  that  the  mail-catcher  could  have  been  seen  as  far  as 
any  other  obstruction,  in  daylight,  and  had  it  been  light 
enough  to  see,  that  fact  would  have  imposed  a  higher  degree 
of  care  upon  the  deceased  to  have  prevented  the  collision. 

The  second  objection  is  equally  untenable.  The  evidence 
shows  it  was  customary  and  usual,  with  some  firemen  at  least, 
when  endeavoring  to  discover  signals,  to  look  out  of  the  gang- 
way or  side  window  of  the  locomotive.  The  evidence  was 
pertinent  to  show  the  manner  in  which  such  duties  were 
usually  performed,  and  to  rebut  any  inference  of  negligence  on 
the  part  of  the  deceased,  in  the  performance  of  his  duties.  His 
duty  required  him  to  discover  signals,  if  any  were  given,  when 
approaching  Cliola  station,  and  it  could  hardly  be  expected  of 
him,  when  in  the  performance  of  that  duty  to  his  employer, 
that  his  mind  would  be  on  that  structure  that  stood  in  deadly 
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proximity  to  the  track,  when  hidden  from  view  by  the  dark- 
ness of  the  night. 

In  Snow  v.  The  Housatonie  Railroad  Co.  8  Allen,  441,  it  was 
said,  that  "the  question  of  due  care  in  such  case  depends  upon 
the  manner  in  which  the  plaintiff  performed  the  duty  incum- 
bent upon  him — whether  he  acted  with  due  skill  and  caution, 
and  conducted  himself  in  the  usual  and  ordinary  way  in  which 
similar  acts  are  done,  by  persons  engaged  in  like  employment." 
It  does  not  militate  against  this  view  of  the  case,  that  the 
deceased  had  knowledge  that  these  structures  were  placed  at 
the  side  of  the  track,  all  along  the  line  of  the  road,  when  he 
entered  upon  the  service  of  the  company.  So  far  as  it  is  shown 
that  he  had  any  knowledge  upon  that  subject,  it  is,  that  they 
were  entirely  safe,  and  it  does  not  appear  that  he  knew,  or  had 
any  reason  to  believe,  that  the  one  at  Cliola  station  was  more 
dangerous  than  the  others.  He  was  not,  therefore,  required 
to  use  any  higher  degree  of  care  when  passing  the  Cliola  station, 
than  any  other  station  where  these  structures  were  erected. 
In  this  view  of  the  case,  we  can  not  doubt  that  it  was  proper 
for  the  jury  to  consider  the  usual  and  custom ary  manner  in 
which  firemen  performed  their  duties,  and  there  was,  there- 
fore, no  error  in  the  court  in  giving  the  instruction. 

The  second  instruction  asked  by  the  appellant,  which  the 
court  refused,  states  a  correct  principle  of  law,  on  the  authority 
of  the  Illinois  Central  Railroad  Co.  v.  Cox,  supra.  The  refusal 
of  the  court  to  give  this  instruction  would  doubtless  have  been 
error,  had  not  the  court  given  the  same  principle  in  another 
instruction.  The  instructions  given  at  the  request  of  the 
appellant,  state  the  rule  quite  as  broadly  and  liberally  as  it  is 
stated  in  the  refused  one,  and  the  company  was  in  nowise 
prejudiced  by  the  refusal. 

After  a  most  careful  consideration,  We  can  perceive  no  sub- 
stantial error  in  the  record.  The  instructions  given  seem  to 
have  been  prepared  with  unusual  care  and  exactness.  They 
were  such  as  the  nature  of  the  case  required,  and  were  calcu- 
lated to  enlighten  the  minds  of  the  jury  on  the  true  issues 
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involved.  There  is  evidence  tending  to  support  the  verdict, 
which  was  fully  considered  by  the  jury.  We  do  not  say  the 
evidence  would  bear  no  other  construction  than  that  given  to 
it,  but  we  are  very  clearly  of  opinion  that  it  is  not  a  case 
that  ought  to  have  been  withdrawn  from  the  consideration  of 
a  jury. 

There  are  some  facts  appearing  in  the  record  that  can  hardly 
be  reconciled,  consistently  with  the  exercise  of  due  care  and 
vigilance  on  the  part  of  the  company.  It  most  satisfactorily 
appears,  that,  in  general,  those  inventions  for  the  delivery  of  the 
mails  are  not  dangerous  to  the  operatives  of  the  road.  They 
have  been,  and  can  be,  placed  at  a  distance  from  the  track,  that 
would  be  entirely  safe,  and  still  perform  their  proper  func- 
tions. If  such  was  not  the  case,  it  would  be  the  duty  of  the 
company  to  abandon  their  use.  There  is  evidence  tending  to 
show  that  the  one  at  Cliola  station  was  dangerous;  that  it  had 
produced  one  or  more  injuries;  and  there  is  also  evidence  tend- 
ing to  show  that  the  company  had  knowledge  of  that  fact,  in 
ample  time  to  have  removed  it  to  a  safe  distance,  so  as  to  have 
prevented  the  death  of  Bennett.  The  significant  fact  appears, 
and  no  reasoning,  however  ingenious,  can  destroy  its  force, 
that  after  its  removal,  for  only  a  -distance  of  a  few  inches,  it 
was,  and  has  been,  perfectly  safe,  and  no  accident  has  since 
occurred  from  its  continued  use. 

The  rule  is  too  well  established  to  be  now  departed  from, 
that  where  a  case  presents  a  contrariety  of  evidence,  and  the 
jury  have  been  properly  instructed  on  the  law  applicable  to 
the  facts,  the  verdict  will  be  regarded  as  settling  conclu- 
sively the  controverted  facts.  This  case  affords  no  sufficient 
ground  for  a  departure  from  that  rule. 

Upon  the  whole  case,  as  presented  to  us,  we  are  of  opin- 
ion that  the  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Breese  :  I  do  not  concur  in  the  reasoning  or 
conclusions  of  this  opinion. 

Mr.  Justice  Thornton  :  I  do  not  concur. 
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Benjamin  F.  Stevens 
v. 

David  F.  Brown. 

1.  Constitution— validity  of  Texas  cattle  law.  In  this  case  the  validity 
of  the  act  of  the  27th  of  February,  1867,  which  prohibits  the  importation 
and  possession  of  Texas  and  Cherokee  cattle  in  this  State,  was  questioned, 
as  being  repugnant  to  the  constitution :  Held,  as  in  the  case  of  Teazel  v. 
Alexander,  ante,  that  the  law  is  valid. 

2.  New  trial — verdict  against  the  evidence.  The  court  will  not  disturb 
a  judgment,  simply  because  there  maybe  doubts  as  to  the  sufficiency  of  the 
evidence  to   sustain  the  finding. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  A.  J,  Gallagher,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  David  F.  Brown, 
in  the  Circuit  Court  of  Champaign  county,  against  Thomas 
Stevens,  Benjamin  F.  Stevens  and  Washington  Beasley,  to 
recover  for  an  alleged  injury  from  their  Texas  cattle.  The 
declaration  contained  four  counts,  two  under  the  statute  and 
two  at  common  law.  Plea,  not  guilty.  A  trial  was  had  by 
the  court,  by  consent  of  the  parties,  without  a  jury.  On  the 
trial  plaintiff  dismissed  the  suit  as  to  Thomas  Stevens  and 
Beasley.  The  court  found  the  issues  for  plaintiff,  and  after 
overruling  a  motion  for  a  new  trial,  rendered  judgment  in  his 
favor  for  $355.  From  this  judgment,  defendant  has  appealed 
to  this  court. 

Messrs.  McKinley  &  Tulleys,  and  Mr.  E.  L.  Sweet,  for 
the  appellant. 

Messrs.  Langley  &  Wolfe,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  was  an    action   on  the   case,  for  an  alleged   injury  to 
native  cattle,  by  Texas  cattle,  in  possession  of  appellant. 
The  judgment  was  for  appellee,  in  the  circuit  court. 
19— 58th  III. 
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The  validity  of  the  act  of  February  27th,  1867,  prohibiting 
the  importation  and  possession  of  Texas  and  Cherokee  cattle, 
is  disputed.  This  has  been  decided  by  this  court.  Yeazel  v. 
Alexander  el  al.  ante,  p.  254. 

The  evidence  sustains  the  judgment  of  the  court  below. 
Under  the  numerous  rulings  of  this  court,  even  if  we  had 
doubts  as  to  the  sufficiency  of  the  proof,  we  should  not  disturb 
the  finding. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  Snell 


Trustees  of  the  Society  of  the  Methodist  Episco- 
pal Church  of  Clinton,  etc. 

1.  Subscriptions — in  aid  of  churches — where  society  is  not  incorporated — 
whether  binding.  It  is  no  defense  in  a  suit  to  enforce  a  subscription  to  aid 
in  the  building  of  a  church,  that  at  the  time  of  the  subscription  the 
society  was  not  incorporated. 

2.  Same — sufficiency  of  notice  of  withdrawal.  A  notice  to  trustees  of  the 
society,  after  organization,  that  the  subscriber  will  not  pay  his  subscription, 
unless  a  certain  person  is  excluded  from  speaking  in  the  church,  while  the 
proffered  donation  appears  at  the  head  of  the  list  as  an  unconditional 
subscription,  is  not  sufficient  to  release  the  subscriber  from  liability. 

3.  Same — when  due.  A  subscription  to  be  paid  when  the  building  is 
enclosed,  is  due  and  may  be  collected  when  the  main  building  is  enclosed, 
though  some  towers  connected  with  the  building  have  not  been  enclosed. 

4.  Motions — should  be  preserved  by  bill  of  exceptions.  An  alleged  error  in 
sustaining  a  motion  to  strike  a  plea  from  the  riles,  can  not  be  considered  in 
this  court,  unless  made  a  part  of  the  record  by  being  incorporated  into  the 
bill  of  exceptions. 

Appeal    from  the  Circuit  Court   of  DeWitt  county;   the 
Hon.  John  M.  Scott,  Judge,  presiding. 
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Mr.  E.  H.  Palmer,  for  the   appellant. 

Messrs.  Moore  &  Warner,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  appellees  against  the  appel- 
lant, upon  a  subscription  of  $1,000  made  by  the  appellant  to 
the  appellees,  for  the  purpose  of  building  a  new  church  edifice 
in  Clinton. 

The  court  below  gave  judgment  against  the  appellant  for 
$1,000  and  costs,  to  reverse  which  he  takes  this  appeal. 

The  defendant,  on  Friday,  the  12th  day  of  the  term  of  the 
court  below,  by  leave  of  the  court,  withdrew  all  the  pleas 
which  he  had  before  filed  in  the  case,  and  leave  was  given  to 
him  to  plead  over  by  two  o'clock  of  that  day.  On  Saturday, 
the  13th  day  of  the  term,  the  defendant  filed  his  amended 
pleas,  which  were  :  1st,  the  general  issue ;  2d,  that  the  plain- 
tiffs were  not  a  corporation  at  the  time  of  the  supposed 
promise;  3d,  that  they  were  not,  are  not,  and  have  not  been  a 
corporation. 

Upon  the  first  plea,  the  plaintiffs  joined  issue ;  to  the  two 
others,  they  filed  demurrers.  The  demurrer  to  the  second  plea 
was  overruled,  and  the  plaintiffs  stood  by  the  demurrer.  On 
motion  of  the  plaintiffs,  the  third  plea  was  stricken  from  the 
files  by  the  court. 

The  errors  assigned  are,  in  rendering  judgment  for  the  appel- 
lees, and  in  striking  the  third  plea  from  the  files. 

The  question  which  has  been  made,  as  to  the  plaintiffs  being 
a  corporation  at  the  time  the  suit  was  commenced,  does  not 
properly  arise  for  consideration,  as  it  was  not  in  issue. 

The  only  plea  in  that  respect,  which  was  in  the  case  at  the 
time  of  the  trial,  was  one  of  nul  tiel  corporation  at  the  time  of 
the  alleged  promise;  and  the  issue  in  law  upon  that  plea  was 
found  for  the  defendant — that  plea  stood  confessed,  but,  not- 
withstanding all  that,  the  plaintiffs  were  entitled  to  a  judgment 
in  their  favor,  because  the  plea  presented  an  immaterial 
issue. 
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Although  the  plaintiffs  were  not  a  corporation  at  the  time  the 
promise  was  made,  they  might  have  been  at  the  time  of  the 
commencement  of  the  suit. 

This  court  has  held  in  several  cases,  that  a  subscription 
made  in  contemplation  of  an  incorporation,  is  legal,  and  the 
party  making  it,  bound  to  fulfil.  Johnston  v.  Ewing  Female 
University,  35  111.  518,  and  cases  there  cited. 

The  appellant's  counsel  in  objecting  that  the  statute  does  not 
give  to  the  corporation  any  power  to  sue,  must  have  over- 
looked sec.  3,  page  128,  Gross'  Statutes,  1 868,  which  expressly 
provides,  that  "such  trustees  shall  be  capable  in  law  to  sue 
and  be  sued,"  etc. 

Another  objection  to  any  recovery  is,  that  notice  was  given 
by  the  defendant  that  he  would  not  pay  his  subscription,  before 
work  was  begun  upon  the  church. 

The  evidence  upon  that  point  being  his  own,  was  as  follows : 
"  After  a  while  I  wanted  the  trustees  to  promise  me  that  one 

should  never  speak  in  the  new  church.      They  refused 

to  give  satisfactory  pledges,  and  I  notified  them  that  I  would 
never  pay  a  cent  on  either  of  my  subscriptions,  unless  they 
would  give  me  such  pledges.  If  they  would  give  me  such 
assurances,  the  money  was  ready. 

"  I  will  give  them  a  check  to-day  for  the  money,  if  they  will 
promise  me  that shall  never  speak  in  that  church. 

"  This  conversation  was  before  any  work  done  on  the  new 
church." 

By  the  terms  of  the  subscription  paper,  the  church  was  to 
cost  not  less  than  $15,000. 

The  plaintiffs  erected  one,  which  cost  f  30,000  or  $32,000. 
The  defendant  headed  the  subscription  list  with  a  subscription 
of  $1,000,  no  other  being  more  than  $500. 

Without  meddling  with  the  question  of  the  right  of  revok- 
ing the  subscription,  we  do  not  think  the  defendant's  notice 
of  withdrawal  of  his  subscription,  was  sufficient  to  exonerate 
him  from  liability  to  pay  it. 
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The  cause  of  his  action  was  of  so  groundless  and  capricious 
a  character ,  the  notification  given  being  only  to  the  trustees, 
his  generous  subscription  still  remaining  at  the  head  of  the 
subscription  list,  others  might  well  have  been  led,  notwith- 
standing such  notice,  to  make  expenditures  and  incur  liabili- 
ties, on  the  faith  that  his  subscription  would  be  made  good. 

But  it  is  claimed  that  the  judgment  should  not  have  been 
for  the  full  amount  of  the  subscription,  because  one-third  of  it 
was  to  be  paid  when  the  building  was  enclosed,  and  that  the 
building  was  not  enclosed  when  the  suit  was  commenced,  as 
two  towers,  at  base,  20  and  24  feet  square,  and  hight,  117  and 
160  feet,  were  not  enclosed.  The  witness  Etherton,  a  master 
carpenter,  says,  that  all  the  towers  on  said  church  edifice  were 
not  completed,  but  that  the  building  was  enclosed. 

The  court  found  rightly  in  this  respect,  that  the  building 
was  enclosed,  and  that  the  entire  subscription  was  due. 

In  regard  to  the  ruling  of  the  court,  in  striking  the  third 
plea  from  the  files,  the  motion  and  ruling  of  the  court  in  that 
respect  are  not  preserved  in  the  bill  of  exceptions,  and  the 
same  are  not  before  us  for  consideration. 

This  court  has  frequently  said,  that  motions  of  this  character 
do  not  become  a  part  of  the  record,  unless  they  are  made  so  by 
means  of  a  bill  of  exceptions. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  took  no  part  in  the  decision  of  this 
case. 


John  H.  Stricklin 

V. 

James  K.  Cunningham. 

Assignee — surety  executing  a  note  on  conditions.    A  claim  being  placed  in 
the  hands  of  an  attorney  for  collection^  the  debtor  proposed  to  borrow  the 
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money  to  pay  the  same,  from  a  third  person,  and  accordingly  executed  a 
note  payable  to  the  latter,  with  another  as  surety,  such  surety,  however, 
signing  the  note  upon  the  express  condition  that  the  principal  maker 
should  procure  the  note  to  be  signed  also  by  a  certain  other  person  as 
co-surety.  This  condition  was  never  performed,  but  the  note  as  thus  exe- 
cuted was  placed  in  the  hands  of  the  attorney,  who  retained  it  until  after 
its  maturity^  when  the  payee  indorsed  it  to  him  to  enable  him  to  sue 
thereon  in  his  own  name.  In  an  action  on  the  note  by  such  assignee,  it 
was  held,  the  surety  could  avail  of  the  non-performance  of  the  condition 
upon  which  he  signed  the  note,  as  a  defense,  even  though  the  plaintiff  did 
not  know  of  such  condition,  he  not  being  an  innocent  holder  for  a  valua- 
ble consideration. 

"Writ  of  Error  to  the  Circuit  Court  of  Coles  county  ;  the 
Hon.  James  Steele,  Judge,  presiding. 

Messrs.  D.  T.  &  D.  S.  McIntyre,  for  the  plaintiff  in  error. 

Mr.  J.  K.  Cunningham,  pro  se>,  and  Mr.  John  Scholfield, 
for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  a  suit  brought  by  Cunningham  against  Stricklin, 
on  a  note  executed  by  him  as  security  for  one  Gill,  and  payable 
to  T.  G.  Chambers  &  Co.,  bankers.  It  appears  Gill  was  indebt- 
ed to  one  Miller,  resident  in  Kentucky,  who  had  placed  the 
claim  in  the  hands  of  Cunningham  for  collection.  Gill,  not 
having  the  money,  proposed  to  borrow  it  of  Chambers  &  Co., 
and  for  that  purpose  procured  the  signature  of  Stricklin  as 
security,  with  an  express  agreement  that  he  would  also  procure 
that  of  Nabb,  which  was  the  condition  upon  which  Stricklin 
signed.  Gill  left  the  note  with  Cunningham,  with  the  under- 
standing that  Gill  was  to  procure  Nabb's  signature,  and  then 
Cunningham  was  to  get  the  note  discounted  at  the  bank  of 
Chambers  &  Co.,  and  receive  the  money  for  Miller.  Gill 
never  caused  Nabb  to  go  and  sign  the  note,  and  his  signature 
was  never  obtained.  The  note  was  not  discounted  by  Cham- 
bers &  Co.,  to  whom  it  was  made  payable,  but  after  its 
maturity,  at  the  request  of  Cunningham,  they  indorsed  it  to 
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him  without  recourse,  for  the  purpose,  we  presume,  of  enabling 
him  to  bring  this  suit  in  his  own  name. 

The  plaintiff,  being  sworn  as  a  witness,  denied  he  had  any 
knowledge  of  the  condition  upon  which  Stricklin  signed  the 
note,  although  it  is  clearly  proved  such  a  condition  was  made. 
But  the  fact  that  the  plaintiff  was  not  informed  of  it,  does  not 
affect  the  case,  for  the  note  was  not  in  his  hands  as  an  innocent 
holder  for  a  valuable  consideration.  If  it  had  been  payable  to 
him  directly,  or  to  Miller,  and  he  had  received  it  in  settlement 
of  Gill's  indebtedness  to  Miller,  and  in  ignorance  of  the  con- 
dition, a  very  different  case  would  have  been  presented.  So  too, 
if  Stricklin  had  signed  without  condition,  for  the  purpose  of 
having  the  note  discounted  at  the  bank,  to  pay  Miller,  and  the 
plaintiff,  instead  of  procuring  the  money  at  the  bank,  had 
retained  the  note,  discounting  it  himself,  the  case  might  be 
within  the  authorities  cited  by  appellee's  counsel.  But  here 
the  note  was  not  payable  to  Cunningham.  It  was  not  received 
by  him  in  settlement  of  Gill's  debt,  but  as  Gill's  agent,  for  the 
purpose  of  having  it  discounted  at  the  bank,  as  soon  as  Gill 
should  procure  the  signature  of  Nabb,  which  the  plaintiff  well 
understood  was  to  be  procured.  Until  the  additional  signature 
should  be  procured,  he  held  the  note  as  a  mere  depositary. 
The  indorsement  to  him  by  Chambers  &  Co.,  after  the  note 
matured,  and  without  consideration,  gave  him  no  more  right 
to  enforce  payment  than  they  would  have  had  by  a  suit  in  their 
name,  and  it  is  hardly  necesssary  to  say  what  would  have 
been  the  result  of  such  a  suit  upon  a  note  which  had  never 
been  delivered  to  them,  and  for  which  they  had  never  paid  any 
consideration.  The  plaintiff'  being  a  mere  depositary  of  the 
note,  and  in  no  sense  an  innocent  holder  for  value,  the  defend- 
ant, Stricklin,  should  be  permitted  to  insist,  as  a  defense,  upon 
the  condition  attached  to  his  signature,  although  the  plaintiff 
was  not  aware  of  such  condition. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Lyman  Guikntp 

v. 

Henry  M.  Carter. 

T)EBT-^misjoinder  of  counts.  Where  the  declaration  contained  counts  in 
debt  on  the  record  of  a  judgment  and  a  common  count  for  interest,  and 
contained  the  words,  "  in  consideration  of  the  indebtedness  the  defend- 
ant undertook  and  then  and  there  faithfully  promised  to  pay  the  same  when 
thereunto  afterwards  requested :"  Held,  that  this  made  the  latter  a  count 
in  assumpsit,  and  that  it  is  error  to  join  counts  in  debt  and  assumpsit  in 
the  same  declaration.  Had  the  word  "  agreed  "  been  used  in  the  common 
count,  instead  of  "  promised,"  it  would  have  been  a  count  in  debt. 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion  county ; 
the  Hon*  James  Steele,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Henry  M.  Carter, 
John  G.  Sample  and  Jonas  F.  Parker,  in  the  Circuit  Court  of 
Vermilion  county,  against  Lyman  Guinnip,  on  the  record  of 
a  judgment  recovered  in  the  Court  of  Common  Pleas  of  Tippe- 
canoe county,  in  Indiana.  The  first  three  counts  were  in  debt 
in  the  usual  form,  and  the  fourth  was  the  common  count  in 
assumpsit  for  interest.  Defendant  filed  a  demurrer  to  the 
declaration,  but  afterwards,  on  plaintiffs'  motion,  the  demurrer 
was  stricken  from  the  files,  and  judgment  rendered  in  favor  of 
plaintiffs  for  $1,171  debt  and  $28  damages,  and  costs;  to 
reverse  which,  defendant  prosecutes  this  writ  of  error. 

Mr.  E.  S.  Terry,  for  the  plaintiff  in  error. 

Mr.  H.  W.  Beckwith,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  on  the  record  of  a  judgment 
recovered  in  another  State,  for  the  sum  of  $1,171  and  $4.95 
costs.  The  summons  was  in  debt,  and  so  were  the  three  first 
counts  in  the  declaration.  The  fourth  count  was,  how- 
ever, in  assumpsit.  It  was  the  common  count  for  $500  due 
and  owing  for  interest.     It  avers:     "And   being  so  indebted, 
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the  said  Guinnip,  in  consideration  thereof,  afterwards,  &c, 
undertook  and  then  and  there  faithfully  promised  the  said 
plaintiffs  "  to  pay  the  same  when  thereunto  afterward  requested. 

In  the  cases  of  Cruihshank  v.  Brown-,  5  Gilm.  75,  and  McGin- 
nity  v.  Laguerenne,  ib.  101,  it  was  held,  that  in  a  common  count 
the  averment  that  the  defendant,  in  consideration  of  the  indebt- 
edness, undertook  and  promised  to  pay,  when  thereunto  after- 
wards requested,  made  it  a  count  in  assumpsit.  It  was  there 
said  that,  "  had  the  pleader  intended  it  for  a  count  in  debt  he 
should  have  used  the  word  '  agreed  ,  instead  of  the  word  '  prom- 
ised.' "  In  those  cases  the  judgments  were  reversed,  because 
there  was  a  misjoinder  of  counts  in  debt  and  assumpsit. 

In  the  case  of  Adams  v.  Hardin,  19  111.  273,  it  was  held  to 
be  error  to  join  counts  in  debt  and  assumpsit,  and  the  judg- 
ment was  reversed  for  that  reason.  This  is  a  rule  of  general 
application,  and  has  always  been  held  to  be  error  under  the 
common  law  rules  of  pleading.  The  case  at  bar  falls  within 
and  must  be  governed  by  the  cases  above  cited.  In  this  case 
there  were  in  the  declaration  three  counts  in  debt  and  one  in 
assumpsit.  This  was  a  clear  misjoinder  of  counts,  and  for  that 
reason  the  judgment  must  be  reversed  and  the  cause  remanded, 
with  leave  to  amend. 

Judgment  reversed. 


Mary  Ann  White  et  al.,  Administrators,  etc., 

V. 

The  County  of  Bond. 

Counties — of  their  liability  to  a  private  action  for  neglect  of  duty  in  keep- 
ing highways  in  repair.  A  county  is  not  liable,  in  its  corporate  capacity,  to 
a  private  action  for  injury  resulting  from  a  defective  highway. 

Appeal  from  the  Circuit  Court  of  Bond  county. 
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Mr.  David  Gillespie,  for  the  appellants* 

Messrs.  Hay,  Greene  &  Littler,  and  Mr.  John  M. 
Palmer,  Jr.,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  in  the  Bond  Circuit  Court, 
by  the  administrators  of  Stephen  D.  White,  deceased,  against 
the  county  of  Bond,  for  wrongful  neglect  in  keeping  a  bridge 
over  the  east  fork  of  Shoal  Creek  in  good  repair,  by  means  of 
which  the  deceased  lost  his  life. 

To  the  declaration  there  was  a  general  demurrer  by  the 
defendant,  which  the  court  sustained,  and  rendered  judgment 
against  the  plaintiffs  for  costs,  to  be  paid  in  due  course  of 
administration. 

To  reverse  this  judgment,  the  plaintiffs  appeal. 

This  case  must  be  governed  by  the  Town  of  Wattham  v. 
Kemper,  55  111.  346,  and  Bussell,  Administrator  v.  The  Town  of 
Steuben,  57  111.  35,  decided  on  the  authority  of  Hedges  v. 
County  of  Madison,  1  Gilm.  567,  and  other  cases  there  cited, 
and  overruling  the  case  of  South  Ottawa  v.  Foster,  20  111.  296. 

In  the  case  first  cited,  it  was  held  that  such  corporations  as 
counties  and  towns  were  not  liable  to  a  private  action,  at  the 
suit  of  a  party  injured  by  a  neglect  of  its  officers  to  perform  a 
corporate  duty,  unless  such  action  was  given  by  statute  for  the 
violation.  The  distinction  was  recognized  between  those  cor- 
porations created  for  their  own  benefit,  and  the  incorporated 
inhabitants  of  a  district,  by  statute  invested  with  particular 
powers  without  their  consent. 

In  regard  to  municipal  corporations,  acting  under  special 
charters,  the  privileges  conferred  are  held  to  be  a  considera- 
tion for  the  duties  which  the  charter  imposes,  and  for  the 
performance  of  which,  like  individuals,  they  must  be  respon- 
sible in  an  action.  Neither  counties  nor  towns  become  such 
at  the  special  request  of  the  people.  Not  so  with  those  munici- 
pal corporations  organized  under  special  charters,  or  by  the 
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general  law.  Such  organizations  are  the  result  of  the  action  of 
the  people,  impelled  thereto  by  considerations  affecting,  more 
or  less,  their  private  interests.  They  are  solicited,  while  the 
former  are  imposed  without  the  consent  of  the  people. 

In  addition  to  what  was  said  in  The  Town  of  Waltliam  v. 
Kemper,  supra,  considerations  suggested  by  the  counsel  for 
appellee  here,  might  have  been  urged  with  great  propriety. 
He  urges  the  comparatively  small  territorial  limits  of  an 
incorporated  city  or  town,  rendering  frequent  meetings  of  muni- 
cipal delegates  easy — the  permanency  of  their  executive  officers, 
who  are  capable  of  receiving  all  notices  and  acting  promptly 
on  all  contingencies,  and  to  keep  themselves  fully  advised  as  to 
the  condition  of  all  public  streets  or  highways  within  their 
jurisdiction,  all  which  enable  such  corporate  authorities  to 
perform  duties  which  would  be  very  difficult,  if  not  impossible, 
to  quasi  corporations,  such  as  towns  and  counties,  whose  meet- 
ings are  "few  and  far  between,"  and  who  have  no  regular  force 
in  constant  attendance,  to  discharge  all  necessary  duties  and 
receive  all  notices.  With  such,  there  is  no  representative 
body,  capable  of  acting  at  all  times,  nor  is  there  any  officer  or 
other  person  under  the  control  of  the  county  authorities,  whose 
duty  it  is  to  give  them  notice  of  defects  in  highways  and 
bridges. 

We  think  these  are  important  considerations,  and  add  force 
to  the  reasons  usually  given,  why  such  corporations  should  not 
be  liable  to  a  private  action  for  neglect  of  duty. 

This  case  is  identical  in  principle  with  Hedges  v.  The  County 
of  Madison,  supra,  and  with  the  other  cases  cited,  and  in  con- 
formity therewith,  this  judgment  must  be  affirmed. 

Judgment  affirmed. 
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St.  Louis,  Alton  <k  Terre  Haute  R.  R.  Company 

v. 
William  Manly. 

1.  Instructions — s7wuld  be  based  on  the  evidence.  As  a  general  rule, 
instructions  must  be  founded  on  the  evidence,  and  although  the  instruction 
asked  may  state  a  correct  principle  of  law,  still,  if  it  is  based  on  a  hypo- 
thetical state  of  facts  not  developed  in  the  case,  it  ought  to  be  refused. 
Such  an  instruction  may  tend  to  mislead  the  jury,  and  for  that  reason  it 
would  be  error  in  the  court  to  give  it. 

2.  In  an  action  for  personal  injuries  to  the  plaintiff,  occasioned  by  the 
alleged  negligence  of  the  defendant,  the  court,  at  the  instance  of  the  plaintiff, 
instructed  the  jury  that  if  the  defendant  was  guilty  of  wilful  misconduct 
in  causing  the  injury,  in  fixing  the  amount  of  their  verdict  they  were  not 
confined  to  the  actual  damage  sustained  by  the  plaintiff.  Upon  appeal  to 
this  court,  from  a  judgment  against  the  defendant,  the  giving  of  such 
instruction  was  regarded  as  error,  for  the  reason  there  was  no  evidence  that 
the  injury  was  the  result  of  wantonness  or  wilfulness  on  the  part  of  the 
defendant,  and  upon  the  plaintiff  insisting  that  the  defendant  was  not 
injured  by  the  instruction,  for  the  reason  that  the  jury  did  not  award  vin- 
dictive damages,  as  the  verdict  did  not  appear  to  be  excessive  for  the  injury 
sustained,  it  was  held,  the  attention  of  the  jury  being  directed  to  the  ques^ 
tion  of  wilful  neglect  as  an  element  of  increased  damages,  the  presumption 
arose  that  the  instruction,  coming  from  the  court,  had  its  due  influence  and 
made  its  impression  on  the  minds  of  the  jury,  against  the  defendant. 

3.  Jury — should  find  the  facts — not  the  court.  Instructions  should  not 
assume  the  existence  of  facts  to  be  determined  in  the  case,  but  leave  them 
to  be  found  by  the  jury,  from  the  evidence. 

4.  Negligence  in  railroads — of  comparative  and  contributory  negli- 
gence. While  it  is  the  imperative  duty  of  railroad  companies  to  use  all 
reasonable  and  proper  precautions  at  public  road-crossings,  and  every- 
where else,  to  prevent  collisions  and  accidents,  still  a  like  duty  rests  upon 
the  citizen.  And  where  a  person,  on  approaching  a  railroad  crossing  witli 
a  wagon  and  team,  does  not  avail  himself  of  his  sense  of  sight  and  hearing, 
when  by  the  proper  exercise  thereof  he  could  have  avoided  a  collision  with 
a  train  at  the  crossing,  he  will  be  regarded  as  unusually  negligent  on  his 
part,  and  can  not  recover  for  the  injury  resulting,  in  an  action  against  the 
company,  where  the  only  neglect  of  the  servants  of  the.  company,  in  charge 
of  the  train,  was  the  omission  to  give  the  required  signal  on  approaching 
the  crossing. 

5.  It  is  not  the  duty  of  a  railroad  engineer,  on  nearing  a  public  road- 
crossing,  to  stop  his  train  for  the  purpose  of  avoiding  a  collision  with  a 
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wagon  and  team  he  may  see  approaching  the  crossing,  though  by  applying 
the  brakes  he  could  do  so  in  time  to  avoid  a  collision.  The  engineer  in 
such  case  has  a  right  to  suppose,  when  he  sees  the  wagon  at  a  distance 
approaching  the  crossing,  and  the  proper  signal  is  sounded,  that  the  person 
in  charge  of  the  team,  in  obedience  to  the  known  custom  of  the  country, 
will  stop,  and  not  attempt  to  pass  immediately  in  front  of  a  swiftly  advanc- 
ing train.  Though  should  the  engineer,  on  approaching  the  crossing,  see 
a  team  on  the  track  when  it  would  not  be  likely  to  get  across  in  time  to 
avoid  the  train,  he  should  use  every  means  in  his  power  to  check  his  train 
and  prevent  the  collision. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.    Wiley  &  Parker,  for  the  appellant. 

Mr.  George  B.  Burnett,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  instituted  by  the  appellee  against  the 
appellant,  to  recover  for  personal  injuries  to  himself  and  to  his 
property,  resulting  from  a  collision  of  the  train  as  the  appellee 
was  about  to  cross  the  track  of  appellant's  road,  which  injur- 
ies, it  is  alleged,  were  occasioned  by  the  negligence  and 
unskillfulness  of  the  agents  and  servants  of  the  company. 

The  accident  occurred  in  July,  1866,  within  the  corporate 
limits  of  the  town  of  Bunker  Hill.  The  appellee  resided  in 
the  town,  and  had  for  some  six  years  previous  to  the  accident, 
and  was  familiar  with  the  railroad  crossings  in  the  vicinity, 
and  with  the  times  of  the  passing  of  trains  at  that  station.  On 
the  day  of  the  fatal  accident,  the  appellee,  with  his  son,  had 
occasion  to  go  out  of  town  on  business,  with  his  horse  and 
wagon,  and  their  route  would  le'ad  them  over  the  Blackburn 
road,  which  crosses  the  track  of  the  appellant's  road.  The 
railroad  at  that  point  runs  nearly  directly  east  and  west,  and 
the  wagon  road  that  passes  over  it  does  not  cross  it  at  right 
angles,  but  diagonally,  from  the  southeast  to  the  northwest. 
The  appellee  and  his  son  occupied  the  seat  in  the  wagon,which 
was  loaded  with  some  empty  barrels.     There  was  another  man 
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in  the  wagon  at  the  time,  but  he  escaped  without  injury  before 
the  collision  occurred.  The  wagon  road,  over  which  the 
appellee  was  passing,  would  lead  him  in  a  northwest  direction 
from  the  town,  and  the  relative  position  of  the  wagon  road  and 
the  railroad  would  bring  the  appellee  almost  facing  the  train 
as  it  came  from  the  west.  The  train  that  caused  the  injury, 
came  from  the  west  in  the  afternoon,  and  was  a  passenger  train 
on  its  regular  time.  By  the  collision,  the  son  was  instantly 
killed,  and  the  appellee  was  so  severely  injured  that  he  did 
not  recover  his  senses  for  near  a  month  after  the  accident.  The 
appellee  states  he  did  not  see  the  train  or  hear  any  signals  as 
he  approached  the  crossing,  and  that  his  attention  at  the 
instant  was  attracted  to  an  accident  to  a  load  of  hay  in  another 
direction.  He  states  the  object  of  his  trip  ;  that  his  attention 
was  fixed  on  his  business,  and  that  he  was  in  a  hurry  to  make 
the  trip  and  return  before  nightfall  •  and  that,  although  he 
knew  the  hour  of  the  arrival  of  the  train,  if  his  attention  had 
been  called  to  it,  still  it  never  occurred  to  him  that  a  train 
might  then  be  approaching.  The  appellee  states  it  was  his 
usual  custom  to  check  up  his  horse  before  reaching  the  cross- 
ing, and  thinks  he  did  so  in  this  instance,  but  saw  nothing, 
and  heard  no  signals  to  indicate  the  near  approach  of  the  train, 
and  that  the  first  indication  he  had  of  approaching  danger,  the 
train  was  upon  him.  The  witness  Lewellyn,  who  occupied  a. 
seat  in  the  wagon  between  the  appellee  and  his  son,  states 
he  heard  the  train  coming  when  they  were  at  some  distance 
from  the  crossing,  and  called  to  the  appellee  to  notify  him  of 
the  fact.  The  appellee  stopped  for  an  instant,  and  then  moved 
on,  when  the  witness  again  called  to  him  that  the  train  was 
coining,  when  he  stopped  the  second  time,  and  again  started 
up  to  go  over  the  crossing.  The  witness  seeing  the  imminent 
danger,  leaped  from  the  wagon  just  in  time  to  save  his  life. 
The  appellee  denies  he  heard  the  witness,  Lewellyn,  call  his 
attention  to  the  approach  of  the  train,  but  states  he  Was  in  a 
hurry,  and  that  his  attention  was  directed  to  a  load  of  hay  tip- 
ping over  in  the  opposite  direction  from  the  approaching  train. 
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The  engineer  and  fireman  both  testified  that  the  usual  signals 
were  given  for  the  requisite  distance  before  reaching  the  cross- 
ing, and  that  as  soon  as  the  appellee  was  discovered  on  the 
track,  the  engineer  put  on  the  brakes  and  stopped  the  train  as 
soon  as  possible.  Some  of  the  witnesses,  in  the  vicinity  and 
near  the  scene  of  the  disaster,  state  they  did  not  hear  the  bell 
or  the  whistle,  but  the  record  contains  the  affirmative  evidence 
that  the  bell  was  rung  and  the  whistle  sounded.  By  this  fear- 
ful accident  the  son  of  the  appellee  was  instantly  killed,  and 
severe  and  permanent  injuries  inflicted  upon  appellee;  and  as 
to  the  extent  of  the  injuries  sustained,  there  is  no  dispute. 
They  caused  much  mental  and  physical  suffering,  and  are  of  a 
permanent  character,  from  which  he  will  probably  never 
recover. 

Upon  substantially  this  evidence,  a  trial  was  had,  which 
resulted  in  a  verdict  for  the  appellee  for  $2,000.  The  court 
overruled  a  motion  for  a  new  trial,  and  rendered  judgment  on 
the  verdict,  to  reverse  which  judgment  the  appellant  brings 
the  cause  to  this  court. 

The  principal  errors  relied  on  to  reverse  this  judgment,  are: 
1st,  that  the  court  gave  improper  instructions  to  the  jury,  at 
the  request  of  the  appellee;  2d,  that  the  verdict  is  against  the 
weight  of  the  evidence. 

The  court,  at  the  request  of  the  appellee,  instructed  the  jury 
that  "the  amount  of  damages  to  be  recovered  for  personal 
injuries,  rests  much  in  the  discretion  of  the  jury,  and  they  have 
a  right  not  only  to  compensate  the  plaintiff  for  all  moneys  by 
him  paid  out,  and  for  personal  injuries,  but  to  punish  the 
defendant  according  to  the  circumstances  of  the  case,  if  the 
defendant  has  been  guilty  of  wilful  misconduct  in  perpetrating 
the  injury." 

It  is  true,  that  if  the  agents  and  servants  of  the  company  wil- 
fully and  wantonly  commit  an  injury,  the  party  injured  may 
recover  in  an  action  for  personal  injuries  beyond  the  actual 
damages  sustained,  in' some  instances  as  punitive  damages,  but 
certainly  by  way  of  compensation  for  the  indignity  and  outrage 
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committed,  and  for  mental  and  physical  suffering  endured.  The 
Chicago  &  Rock  Island  R.  R.  Co.  v.  McKean,  40  111.  218. 

Waiving  all  formal  objections  that  might  properly  be  taken 
to  this  instruction,  the  principal  objection  lies  in  the  fact  that  it 
is  not  applicable  to  the  facts  in  this  case.  As  a  general  rule, 
instructions  must  always  be  founded  on  the  evidence,  and 
although  the  instruction  asked  may  state  a  correct  principle  of 
law,  still,  if  it  is  based  on  a  hypothetical  state  of  facts  not  devel- 
oped in  the  case,  it  ought  to  be  refused.  An  instruction  that 
embodies  a  correct  principle  of  law,  if  not  applicable  to  the  facts, 
may  tend  to  mislead  the  jury,  and  for  that  reason  it  would  be 
error  in  the  court  to  give  it.  It  does  not  appear  that  the 
injury  complained  of  was  the  result  of  wilfulness  or  wanton- 
ness on  the  part  of  the  agents  and  servants  of  the  company,  and 
therefore  the  attention  of  the  jury  was  directed  by  the  instruc- 
tion to  the  consideration  of  a  question  not  involved  in  the 
case. 

It  is  insisted  that  the  appellant  was  not  injured  by  the 
instruction,  for  the  reason  that  the  jury  did  not  award 
vindictive  damages.  We  have  no  means  of  knowing  whether 
they  did  or  not.  The  attention  of  the  jury  was  directed  to 
that  fact  as  an  element  of  increased  damages,  and  we  may 
presume  that  the  instruction,  coming  from  the  court,  had  its 
due  influence,  and  made  its  impression  on  the  minds  of  the  jury 
against  the  appellant.  If  so,  the  instruction  was  clearly  erron- 
eous in  this  instance. 

The  fifth  instruction  of  the  series,  given  in  behalf  of  the 
appellee,  is  still  more  objectionable.  It  tells  the  jury,  and 
correctly ^oo,  that  it  was  the  duty  of  the  company  to  use  all 
reasonable  efforts  to  prevent  the  injury,  but  by  its  phraseology 
it  assumes  that  the  agents  and  servants  of  the  company,  when 
they  saw  the  wagon  approaching  the  crossing,  did  not  use 
every  reasonable  effort  to  avoid  the  collision  and  injury.  This 
was  the  exact  question  involved  in  the  case,  and  it  was  the 
exclusive  province  of  the  jury  to  determine  that  fact.     An 


1871.]        St.  L.,  A.  &  T.  H.  R.  R.  Co.  v.  Manly.  305 

Opinion  of  the  Court. 

instruction  that,  by  its  terms,  assumes  the  existence  of  negli- 
gence in  the  servants  of  the  company,  invades  the  province  of 
the  jury.  The  instruction  makes  this  impression  on  our 
minds,  and  we  can  not  doubt  that  it  made  the  same  impression 
on  the  minds  of  the  jury  ;  and  if  so,  it  was  error  in  the  court 
to  give  it. 

This  instruction  is  also  liable  to  another  objection.  It  tells 
the  jury,  that  as  soon  as  the  wagon  was  discovered  at  a  dis- 
tance when  it  would  not  be  likely  to  get  across  in  time,  it 
was  the  duty  of  the  servants  of  the  company  to  use  all  means 
in  their  power  to  prevent  a  collision.  If  this  instruction  was 
only  intended  to  apply  to  the  facts  of  the  case,  after  the  wagon 
was  seen  on  the  track,  and  had  been  so  limited  by  its  terms,  it 
would  state  a  correct  principle  of  law.  But  we  can  see  how 
this  instruction  would  mislead  the  jury,  in  its  application  to 
the  facts  in  this  case.  The  evidence  indicates  that  the  engineer 
could  have  seen  the  wagon,  and  it  may  be  he  did  see  it 
approaching  the  road  when,  perhaps,  the  train  was  a  quarter 
of  a  mile  distant  from  the  crossing,  and  it  would  have  been 
possible,  if  the  brakes  had  been  applied  when  the  wagon 
was  first  discovered,  to  have  stopped  the  train  in  time  to  have 
avoided  the  collision.  But  was  it  the  duty  of  the  engineer, 
when  he  first  saw  the  wagon,  at  a  distance,  approaching  the 
crossing,  to  apply  the  brakes  and  stop  the  train,  to  allow  the 
appellee  time  to  cross  with  his  wagon  ?  No  such  duty  has  ever 
been  required  of  railway  companies.  This  would  be  extend- 
ing their  duties  to  an  unprecedented  extent.  While  it  is  the 
imperative  duty  of  the  company  to  use  all  reasonable  and 
proper  precautions  at  public  road-crossings,  and  ^everywhere 
else,  to  prevent  collisions  and  accidents,  still  a  like  duty  rests 
upon  the  citizen. 

When  the  engineer  saw  the  wagon  at  a  distance,  approach- 
ing the  crossing,  and  the  signal  was  sounded,  he  had  a  right  to 
suppose  the  appellee,  in  obedience  to  the  known  custom  of  the 
country,  would  stop,. and  not  attempt  to  pass  immediately  in 
front  of  a  swiftly  advancing  train ;  and  it  was  not  his  duty  to 
20— 58th  III. 
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put  on  the  brakes  and  stop  the  train  to  allow  the  appellee  time 
to  pass  the  crossing.  The  law  made  it  the  duty  of  the  appellee, 
himself,  to  look  out  for  the  approach  of  a  trainband  if  one  was 
discovered,  it  was  his  duty  to  stop.  The  Chicago  &  Rock  Island 
R.  R.  Co.  v.  McKean,  supra.  The  appellee  could  not  have 
reasonably  expected  that  the  train  would  stop  for  his  conven- 
ience. We  are,  therefore,  of  opinion  that  this  instruction 
was  not  applicable  to  the  facts  in  the  case,  and  under  the  cir- 
cumstances it  would  tend,  and  did  tend,  to  mislead  the  jury. 

The  grave  question  in  the  case  arises  on  the  second  error 
indicated,  viz :  that  the  verdict  is  against  the  weight  of  the 
evidence. 

The  doctrine  of  comparative  negligence  has  been  recognized 
in  this  State.  The  Galena  &  Cliicago  Union  R.  R.  Co.  v.  Jacobs,  20 
111.  478.  It  was  formerly  held,  in  some  of  the  earlier  cases  in 
this  State,  and  in  some  of  the  English  and  American  authori- 
ties, that  before  a  party  injured  could  recover,  he  must  show 
he  was  himself  without  fault.  That  rule  has  been  modified  to 
some  extent  by  recent  cases. 

If  the  party  injured  is  alone  in  fault,  and  the  accident  is  the 
result  of  his  own  negligence,  the  law  is  well  settled  that  he 
can  not  recover.  The  Aurora  Branch  R.  R.  Co.  v.  Grimes,  13 
111.  585;  DyerY.Tolcott,  16  111.  300;  The  Galena  &  Chicago 
Union  R.  R.  Co.  v.  Fay,  16  111.  558. 

If  both  parties  are  equally  in  fault,  the  rule  is  the  same. 

The  cases  in  this  court  that  establish  the  doctrine  of  com- 
parative negligence,  hold,  that  where  there  have  been  faults 
on  both  sides,  still  the  plaintiff  may  recover,  where  his  negli- 
gence is  slight,  and  that  of  the  defendant  is  gross  in  comparison 
with  that  of  the  plaintiif.  The  rule  has  been  extended  to 
include  cases  where  the  negligence  of  the  plaintiif  has  con- 
tributed in  some  degree  to  the  injury  complained  of.  The  fact 
that  a  party  has  been  guilty  of  some  degree  of  negligence,  does 
not  excuse  gross  negligence,  or  authorize  another  party  to 
recklessly  and  wantonly  destroy  his  property,  or  commit  a  per- 
sonal injury.  The  Chicago  &  Alton  R.  R.  Co.  v.  Gretzner,  46 
111.  75. 
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There  can  be  no  pretense  in  this  case  that  the  injury  was 
wilfully  committed  ;  no  motive  can  be  assigned  for  such  a 
purpose  ;  the  company  did  not  desire  to  injure  the  appellee,  or 
his  property.  If  both  parties  were  guilty  of  negligence,  the 
inquiry  arises,  which  was  guilty  of  the  higher  degree  of  negli- 
gence ?  If  we  rely  solely  on  the  testimony  of  the  appellee,  and 
exclude  all  that  was  offered  on  the  part  of  the  defense,  we  find 
that  the  only  facts  relied  on  to  show  negligence  on  the  part  of 
the  agents  and  servants  of  the  company,  is,  the  failure  to  ring 
the  bell  or  sound  the  whistle  for  the  requisite  distance  before 
reaching  the  crossing,  and  the  further  fact  that  there  was  an 
open  board  fence,  rather  higher  than  ordinary,  that  somewhat 
obstructed  the  view  of  the  approaching  train.  It  is  not  pre- 
tended there  was  time  enough  for  the  engineer  to  have 
stopped  the  train  after  the  wagon  got  upon  the  track,  before 
the  collision.  The  whole  evidence  tends  to  show,  that  at  the 
very  instant  the  wagon  reached  the  track,  the  collision 
occurred  ;  it  was  too  late  then  to  avoid  the  fatal  results. 

It  has  been  held  by  this  court,  in  the  Chicago  &  Rock  Island 
R.  R.  Co.  v.  McKean,  supra,  that  the  mere  omission  to  ring  the 
bell  or  sound  the  whistle  will  not,  per  se,  render  the  company 
liable.  It  must  be  a  just  inference  from  the  evidence  that  the 
accident  was  caused  by  "  reason  of  such  neglect."  How  can 
this  be  shown  ?  Simply  by  proving  that  the  party  himself  was 
in  the  exercise  of  due  care  and  caution. 

The  evidence  in  the  record  leaves  the  impression  on  the 
mind — and  we  can  not  escape  it,  even  if  we  take  the  most 
favorable  view — that  the  appellee  did  not  use  the  ordinary  and 
proper  precautions  in  attempting  to  pass  the  crossing.  He 
states  he  was  not  thinking  of  the  train,  although  he  knew  that 
was  the  hour  for  its  arrival  at  that  station.  The  evidence 
shows  his  mind  was  engrossed  with  his  business,  and,  as  he 
states  himself,  he  was  in  a  great  hurry  to  accomplish  his  errand 
and  return.  He  further  states  he  checked  his  horse  an  instant, 
but  did  not  see  nor.  hear  the  train  ;  that  he  moved  on  rapidly, 
driving  his  horse  in   a  brisk   trot.     He  also  states,  which  is 
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doubtless  the  truth,  that  if  he  had  looked  he  could  perhaps 
have  seen  the  train,  but  that  he  was  not  thinking  of  the  train, 
and  that  his  mind  was  engaged  upon  his  business,  and  his 
attention  attracted  in  another  direction. 

It  does  not  appear,  if  we  rely  solely  upon  the  testimony  of 
the  appellee  and  his  witnesses,  that  he  was  in  the  exercise  of 
that  degree  of  care  and  caution  that  usually  characterize  the 
conduct  of  an  ordinarily  prudent  man  under  such  circumstan- 
ces. We  must,  therefore,  conclude  that  the  fearful  results  of 
that  sad  accident  must  be  attributed  most  largely  to  his  own 
want  of  proper  care. 

Both  parties,  at  the  time  of  the  accident,  were  in  the  exer- 
cise of  a  lawful  right,  but  the  law  imposed  upon  each  the  duty 
to  observe  every  reasonable  precaution  to  avoid  danger.  It 
was  lawful  for  the  company  to  run  their  trains,  and  it  was 
alike  lawful  for  the  appellee  to  pass  over  the  wagon  road  at 
the  established  crossing.  Each  had  his  respective  duties  to 
perform.  It  was  the  imperative  duty  of  the  company  to  give 
the  usual  signals  for  the  requisite  distance  before  reaching  the 
crossing.  It  was  the  like  imperative  duty  of  the  appellee  to 
look  out  for  the  approach  of  the  train,  and  to  observe  all  reas- 
onable precautions  before  attempting  to  pass  ;  and,  if  solely 
for  the  want  of  such  reasonable  precaution  the  injuries 
occurred,  he  must  bear  the  consequences,  however  disastrous. 
This  view  of  the  case  leaves  entirely  out  of  consideration  the 
testimony  offered  for  the  defense. 

It  appears  from  the  testimony  of  the  witness  Lewellyn, 
that  the  appellee  was  twice  informed  of  the  approach  of  the 
cars,  in  ample  time  to  have  stopped,  so  as  to  have  avoided  the 
collision  and  its  terrible  consequences.  It  is  certain  that  the 
witness  himself  saw  the  approach  of  the  train,  and  leaped  from 
the  wagon  in  time  to  save  his  own  life.  If  it  be  true  that  the 
appellee  was  twice  warned  of  the  approach  of  the  train,  it  was 
recklessness  in  him  to  attempt  to  pass  immediately  in  front  of 
the  train,  moving  at  so  high  a  rate  of  speed ;  no  prudent  man 
would  do  it. 
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We  can  see  no  reason  for  disregarding  the  evidence  of  the 
engineer  and  fireman,  and  they  both  testify  the  bell  was  rung 
and  the  whistle  sounded  at  the  usual  distance  before  reaching 
the  crossing.  The  fact  that  the  appellee  did  not  hear  the  sig- 
nals, by  no  means  proves  they  Avere  not  given.  After  the 
accident  occurred,  the  train  was  stopped,  and  it  was  very  nat- 
ural to  suppose  the  events  made  a  very  deep  impression  on  the 
mind.  It  was  the  duty  of  the  engineer  and  fireman  to  give 
the  usual  signals,  and  the  events  were  such  they  would  cer- 
tainly remember  whether  the  signals  had  been  given.  When 
in  the  presence  of  the  dead,  they  must  have  remembered 
whether  they  gave  the  usual  signals  just  a  few  moments  before, 
and  if  so,  no  lapse  of  time  would  efface  it  from  their  recollec- 
tion. It  is  true,  then,  the  usual  signals  were  given,  or  else 
these  witnesses  have  deliberately  sworn  to  falsehoods.  It  is 
not  possible  for  them,  under  the  circumstances,  to  have  been 
mistaken. 

As  a  general  rule,  it  is  true  the  jury  are  the  judges  of  the 
credibility  of  the  witnesses,  but  they  can  not  capriciously  dis- 
regard the  testimony  of  an  unimpeached  witness  simply  because 
they  desire  so  to  do,  or  because,  under  the  peculiar  facts  of  the 
case,  they  may  desire  to  find  a  verdict  against  his  testimony* 
It  is  the  duty  of  the  jury  to  try  the  case  according  to  ihe  evi- 
dence, and  their  verdict  should  be  a  just  conclusion  from  all 
the  evidence.  We  know  from  common  observation  it  is 
exceedingly  difficult  for  a  jury,  in  a  certain  class  of  cases,  to 
observe  this  rule  with  fidelity.  There  is  a  class  of  cases  where 
the  evidence  touches  and  awakens  the  sympathies,  and  it  is 
exceedingly  difficult  for  the  juror  to  exercise  that  clear  and 
deliberate  judgment  that  ought  to  characterize  all  judicial 
investigations.  We  conceive  this  to  be  one  of  that  class  of 
cases.  However  much  the  recital  of  the  injuries  and  misfor- 
tunes sustained  by  the  appellee  may  touch  our  sympathy,  it 
affords  no  just  reason  for  disregarding  the  well  settled  princi- 
ples of  the  law. 

For  the  reasons  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded*  Judgment  reversed. 
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Henry  W.  Kingsbury,  an  infant,  by  his  next  friend, 

V. 

Ambrose  E.  Burnside  et  al. 

and 

Mary  K.  Buckner  and 

Simon  B.  Buckner 

V. 

Henry  W.  Kingsbury  et  al. 

1.  Delivery  of  a  deed — what  constitutes.  If  a  grantor,  with  or  with- 
out any  previous  arrangement  with  the  grantee,  sign,  seal  and  acknowledge 
a  deed,  place  it  in  the  hands  of  the  register  to  be  recorded,  notify  the 
grantee  of  the  act,  and  he  assent  to  receive  it,  by  words  only,  this  would 
be  a  good  delivery,  though  the  grantee  die  before  taking  it  into  his  actual 
possession ;  because  the  assent  is  the  principal  element,  and  taking  the  deed 
into  possession  is  not  indispensable,  but  only  evidence  of  asseiit  and  accept- 
ance. 

2.  A  deed,  signed,  sealed  and  acknowledged  without  the  knowledge  or 
assent  of  the  grantee,  was  sent  b}r  the  grantor  to  a  third  person  at  the  place 
where  the  land  was  situate,  such  third  person  being  a  stranger  to  the  trans- 
action, not  authorized  by  the  grantee  to  receive  the  deed,  but  with  the 
simple  direction  from  the  grantor  to  have  it  recorded.  There  was  no  decla- 
ration that  it  was  delivered  for  the  grantee's  use,  nor  was  it  delivered  as  an 
escrow :  Held,  the  person  to  whom  the  deed  was  thus  sent  was  a  mere 
medium  through  whom  it  was  to  pass  to  the  hands  of  the  recorder;  the  act 
did  not  constitute  a  delivery,  in  the  legal  sense. 

3.  The  mere  act  of  recording  a  deed,  under  such  circumstances,  would 
not  amount  to  a  delivery. 

4.  Same—; from  what  time  a  deed  will  take  effect  And  during  the  time 
intervening  the  placing  of  the  deed  in  the  hands  of  the  register  to  be 
recorded  and  the  giving  of  his  assent  by  the  grantee,  the  deed  will  remain 
wholly  inoperative  for  any  purpose,  and  might,  during  that  time,  be  reclaimed 
by  the  grantor  and  cancelled,  with  no  other  effect  than  that,  perhaps,  of 
casting  a  cloud  upon  his  title^  by  its  being  recorded;  A  deed  takes  effect 
only  from  its  delivery,  with  a  few  exceptions,  where  the  necessities  of  the 
case  require  the  application  of  the  doctrine  of  relation,  and  there  could  be 
no  delivery  until  the  grantee  gave  his  assent. 
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5.  Same — what  will  amount  to  an  acceptance  by  the  grantee.  A  party  who 
held  the  legal  title  to  a  tract  of  land,  but  upon  a  secret  parol  trust  for  his 
wife,  executed  a  deed  therefor,  in  which  his  wife  also  joined,  to  the  brother 
of  the  latter,  and  placed  the  same  in  the  hands  of  the  proper  officer  to  be 
recorded,  the  grantee  having  no  knowledge  of  the  act  until  some  time  after- 
ward, when,  upon  meeting  the  grantee,  the  grantor  said  to  him :  "  By  the 
way,  the  propert}*-  of  your  sister  has  been  deeded  to  you,  and  I  want  you  to 
look  after  her  interests,  and  see  that  she  has  her  property,  "  to  which  the 
grantee  replied :  "  That  was  all  right,"  or  "  Very  well,"  or  words  to  that 
effect :    Held,  this  constituted  an  acceptance  of  the  deed  by  the  grantee. 

6.  Resulting  trust — whether  it  can  arise.  When  there  is  an  express 
trust,  there  can  be  no  foundation  for  an  implied  or  resulting  trust. 

7.  Trust — in  what  manner  it  may  be  created.  Where  a  deed  has  been 
executed,  which  is  absolute  in  form,  and  filed  for  record,  but  without  the 
knowledge  or  assent  of  the  grantee,  and  the  latter  afterward  signify  his 
acceptance,  by  mere  words,  the  very  words  by  which  the  deed  would  thtis 
become  operative,  would  operate  to  create  a  trust  by  contract  in  respect  to 
the  property,  where  one  was  intended,  which,  if  manifested  and  proved  by 
some  writing  signed  by  the  grantee,  as  required  by  the  statute  of  frauds, 
would  be  valid. 

8.  Same — statute  of  frauds — what  amounts  to  a  sufficient  manifestation  in 
writing.  In  order  to  establish  a  trust,  under  the  statute  of  frauds,  it  is  not 
necessary  it  should  be  declared  in  writing,  but  it  is  sufficient  if  it  be  mani- 
fested and  proved  hy  writing. 

9.  Nor  is  it  necessary  to  produce  an  instrument  expressly  framed  for  the 
purpose  of  acknowledging  the  trust, — it  is  fully  sufficient  if  the  recognition 
or  admission  of  it  is  incidentally  made  in  the  course  of  a  correspondence. 
Nor  is  it  material  that  such  correspondence  be  with  a  person  other  than  the 
one  claiming  to  be  cestui  que  trust,  or  that  it  occurred  subsequent  to  the 
passing  of  the  title  of  the  trust  property  to  the  trustee. 

10.  In  this  case,  a  deed,  absolute  in  form,  and  expressing  the  nominal 
consideration  of  one  dollar,  was  executed  by  the  grantors,  husband  and  wife, 
to  a  brother  of  the  latter,  and  for  valuable  real  estate  held  in  the  name  of 
the  husband  on  a  secret  parol  trust  for  the  wife.  The  grantee  had  no  knowl- 
edge of  the  deed,  or  of  any  intention  to  make  it,  until  after  it  was  executed 
and  filed  for  record ;  but  when  notified  of  the  fact,  he  manifested  his  accept- 
ance of  it.  Subsequently,  the  grantee,  in  a  letter  to  his  mother,  said:  "I 
spent  all  the  morning  with  Burnside  yesterday.  He  states,  as  I  told  you, 
that  Simon  had  made  over  the  Chicago  property  that  was  held  in  his  name, 
to  me.  A  new  power  of  attorney  is  therefore  necessary  for  you  and  myself. 
We  made  one  out.  I  signed  it ;  Burnside  will  send  it  to  you,  I  send  you  a 
copy  for  your  own  keeping,  and  keep  one  for  myself. "  The  power  of 
attorney  was  to  Ambrose  E.  Burnside,  appointing  him  attorney  "  to  transact 
and  conduct  the  business  of  the  Kingsbury  estate  at  Chicago,"  the  property 
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conveyed  \>y  the  deed.  The  copy  of  the  power  accompanying  the  letter 
was  regarded  as  a  part  of  it,  for  all  legal  purposes.  The  grantors  in  the 
deed  were  Simon  B.  Buckner  and  Avife.  It  was  held,  this  letter  was  a  suffi- 
cient manifestation  in  writing,  within  the  statute  of  frauds,  to  establish  the 
fact  that  the  grantee  in  the  deed  held  the  property  in  trust,  and  not  for  his 
own  benefit.  And  this  view  was  regarded  as  strengthened  \>y  reference  to 
the  will  of  the  grantee,  made  prior  to  his  death,  in  which  occurs  this  clause  : 
"  To  my  sister,  Mary  J.  Buckner,  I  leave  as  much  of  the  Chicago  property 
lield  in  my  name  as  shall  amount  to  one-third  of  the  property  in  the  city  of 
Chicago  left  by  my  father, "  the  other  portions  of  the  will  describing  the 
property  devised  as  "my  property;"  and  so  far  as  the  will  pertained  to  this 
inquiry,  it  was  immaterial  whether  that  instrument  was  valid  and  operative 
as  a  will  or  not. 

11.  Same — parol  proof  of  a  trust — to  what  extent  allowable.  As  the  letter 
thus  written  by  the  grantee  to  his  mother  made  reference  to  a  particular 
conversation  in  respect  to  the  subject  of  the  trust  which  was  thus  manifested 
in  writing,  and  the  letter  itself  not  fully  disclosing  the  character  of  the 
trust,  it  was  competent  to  prove  by  parol  the  words  referred  to  in  the  letter, 
for  the  purpose  of  describing  or  defining  what  was  meant  by  the  letter,  as 
showing  the  truth  of  the  transaction. 

12.  Wills — by  what  laws  governed.  Where  a  will  is  executed  in  another 
State,  but  devising  real  estate  lying  in  this  State,  if  it  be  properly  executed, 
and  admitted  to  probate,  it  will  be  governed  by  the  laws  of  this  State. 

These  eases  arise  upon  an  original  and  cross  bill  in  chancery 
exhibited  in  the  Cook  county  circuit  court. 

On  the  26th  day  of  June,  1856,  Julius  J.  B.  Kings- 
bury, being  seized  in  fee  of  the  real  estate  described  in  the 
pleadings,  and  situate  in  said  county,  in  the  State  of  Illinois, 
died  at  the  city  of  Washington,  D.  C,  intestate,  leaving  him 
surviving,  his  widow,  Jane  C.  Kingsbury,  and  two  children, 
viz:  Mary  Jane  and  Henry  W.  Kingsbury.  Mary,  on  the 
second  day  of  May,  1850,  married  Simon  B.  Buckner,  and  after 
her  marriage  adopted  the  name  of  Mary  Kingsbury  Buckner, 
by  which  she  was  known.  Of  this  marriage  was  a  daughter, 
born  March  7,  1858,  still  living.  Henry  W.  Kingsbury  was 
about  the  age  of  nineteen  years  at  the  death  of  his  father ;  had 
a  considerable  time  previously  kept  in  school,  and  soon  after 
his  father's  death  was  entered  at  the  military  academy,  as  a 
cadet,  where  he  remained  for  the  period  of  almost  five  years,  and 
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from  which  position  he  was  promoted  to  one  in  theU.  S.  army, 
in  May,  1861.  It  appears  that  his  father  was  also  a  graduate 
of  the  same  military  academy,  and  spent  nearly  all  of  his  after 
life  in  military  service,  never  acquiring  a  domicil  at  any  place. 
That  Henry  W.  had  never,  at  any  time,  taken  any  part  in  the 
management  of  the  property  in  question,  except  that  he  was 
sometimes  consulted  by  Buckner,  who  had  the  general  man- 
■  agement  of  it  from  March,  1855,  under  a  power  <5f  attorney 
from  his  father-in-law,  until  1858  ;  that  Henry  W.  had  very 
little,  if  any,  experience  in  business  or  acquaintance  with  the 
particulars  of  his  father's  estate  ;  that  the  relations  between 
Buckner  and  his  father-in-law  were  friendly  and  confidential, 
so  much  so  that  in  January,  1855,  the  latter  conveyed  to  the 
former,  by  deed,  absolute  on  its  face,  but  really  upon  a  secret 
parol  trust,  a  strip  of  land  of  great  value,  being  a  part  of  that 
known  as  the  "  Kingsbury  Tract,v  and  seventy-five  feet  wide, 
lying  along  the  north  branch  of  the  Chicago  river,  in  the  city 
of  Chicago,  the  legal  title  to  which  remained  in  Buckner,  at  the 
time  of  the  death  of  his  father-in-law,  and  until  May,  1861.  The 
relations  between  Buckner,  Mary  his  wife,  and  Henry  W.,  were 
always  of  a  very  confidential  and  affectionate  character.  That 
Buckner  received  a  military  education  at  West  Point,  and  from 
the  time  of  graduating,  in  1844,  belonged  to  the  regular  army, 
and  as  a  commissioned  officer  therein,  was  engaged  in  the  Mexi- 
can war,  as  Avas  Julius  J.  B.  Kingsbury,  also.  After  his 
marriage,  Buckner,  at  the  solicitation  of  his  father-in-law, 
resigned  his  commission  in  the  army,  to  become,  as  he  did, 
the  general  managing  agent  of  the  property  in  question. 

It  appears  that,  aside  from  her  interest  in  the  property  in 
question,  as  heir-at-law  of  Julius  J.  B.  Kingsbury,  Mrs.  Buck- 
ner had  no  property  in  her  own  right,  except  a  small  interest 
in  property  inherited  from  her  father,  situate  in  Water- 
bury,  Conn.,  which  interest  was  of  the  value  not  to  exceed 
$3500.  That  in  May,  1861,  Buckner  was  the  owner,  in  his 
own  right,  of  real  estate  in  Hart  county,  Ky.,  valued  by  him 
at  $40,000 ;  a  house  and  lot  in  Louisville  valued  at  $20,000, 
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and  lands  in  the  State  of  Minnesota  valued  at  $4000.  Under 
these  circumstances,  Buckner  and  wife,  on  the  fifteenth  day  of 
May,  1861,  at  Louisville,  Ky.,  where  they  resided,  joined  in  a 
deed  to  Henry  W.  Kingsbury,  as  follows  : 

"  Be  it  known,  that  Simon  B.  Buckner  and  Mary  K.  Buck- 
ner, his  wife,  of  the  city  of  Louisville  and  State  of  Kentucky, 
in  consideration  of  the  sum  of  one  dollar  in  hand  paid,  and 
the  natural  love  and  affection  we  bear  to  our  brother  Henry 
W.  Kingsbury,  do  hereby  grant,  bargain,  sell  and  convey  to 
said  Henry  W.  Kingsbury,  of  the  United  States  army,  his  heirs 
and  assigns  forever,  the  following  property,  viz  : 

"  One  undivided  half  of  lots  number  five  (5)  and  six  (6)  in 
block  number  thirty-five  (35),  in  the  original  town  of  Chicago, 
in  the  county  of  Cook  and  State  of  Illinois  ;  and  also  all  our 
right,  title  and  interest  in  the  i  Kingsbury  Tract '  so  called, 
being  the  tract  of  thirty-five  acres,  more  or  less,  purchased 
from  James  Kinzie  by  the  late  Major  Julius  J.  B.  Kingsbury, 
of  the  U.  S.  army,  as  per  deed  of  said  Kinzie  on  record  in  the 
clerk's  office  of  Cook  county,  Illinois ;  the  said  tract  being  the 
south  half  of  what  remained  of  the  N.  W.  qr.  of  sec.  9,  in 
township  39,  range  14,  in  said  Cook  county,  after  deducting 
therefrom  the  town  of  Wabansia.  The  other  interest  in  said 
lands  and  tenements,  &c,  included  in  this  deed,  now  belongs 
to  said  Henry  W.  Kingsbury,  as  one  of  the  heirs  of  the  late 
J.  J.  B.  Kingsbury,  and  the  entire  property  being  subject  to 
the  dower  interest  of  Mrs.  Jane  C.  Kingsbury. 

"  To   have   and   to  hold  the   same  to   the  said  grantee,  his 

heirs  and  assigns  forever,  the  grantor  covenanting  that 

will  warrant  the  property  hereby  conveyed. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  at  Louisville,  this  fifteenth  day  of  May,  1861. 

Simon  B.  Buckner,  [seal.] 
Mary  K.  Buckner,  [seal.] 
"  State  of  Kentucky, 
County  of  Jefferson. 

"  Be  it  remembered  that  on  this  fifteenth  day  of  May,  A.  D. 
1861,  before  me,  C.  L.  Thomasson,  a  notary  public  in  and  for 
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said  State  and  county,  duly  commissioned  and  qualified,  per- 
sonally appeared  Simon  B«  Buckner  and  Mary  K.  Buckner, 
his  wife,  who  are  personally  known  to  me  to  be  the  persons 
whose  names  are  subscribed  to  the  foregoing  deed  as  having 
executed  the  same,  and  acknowledged  that  they  had  executed 
the  same  for  the  uses  and  purposes  therein  expressed. 

"  And  the  said  Mary  K.  Buckner,  wife  of  the  said  Simon 
B.  Buckner,  being  of  lawful  age,  and  having  been  by  me  sepa- 
rate and  apart  from  her  said  husband  examined,  and  the 
contents  of  the  said  deed  fully  made  known  and  explained  to 
her,  acknowledged  that  she  had  executed  the  same  and  relin- 
quished her  dower  to  the  lands  and  tenements  therein  mentioned 
voluntarily  and  without  compulsion  of  her  said  husband. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
my  official  seal  this  fifteenth  day  of  May,  A.  D.  1861. 

"  C.  L.  Thomasson, 
[l.  s.]  Notary  Public  for 

Jefferson  county,  Kentucky.  '■' 

It  appears  that  there  was  in  fact  no  pecuniary  consideration 
for  this  deed.  That  it  was  signed,  sealed  and  acknowledged 
in  the  absence  of  the  grantee  and  wholly  without  his  knowl- 
edge, and  without  any  previous  arrangement  or  communication 
between  the  parties  on  the  subject.  That  it  was  sent  by  Buck- 
ner to  his  agent  at  Chicago,  with  directions  to  place  it  on 
record,  which  was  done  on  the  seventeenth  day  of  May,  1861. 
The  deed  appears  never  to  have  been  in  the  hands  or  possession 
of  the  grantee,  but  to  have  remained  in  the  recorder's  office. 
Buckner,  in  the  letter  accompanying  the  deed  to  his  agent, 
directed  him  "to  report  all  further  proceedings  to  General 
Burnside,  as  he  did  not  wish  to  be  consulted  in  the  matter  any 
further. w 

On  the  seventh  day  of  July,  1861,  Buckner,  while  walking 
with  Henry  W.  Kingsbury,  in  the  city  of  Washington,  said  to 
the  latter :  "  By  the  way,  the  property  of  your  sister  has  been 
deeded  to  you,  and  I  want  you  to  look  after  her  interests,  and 
see  that  she  has  her  property."    To  which  Henry  replied,  "  All 
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right,"  or  "Very  well,"  or  words  to  that  effect.  This  appears 
to  be  the  first  knowledge  Henry  had  of  the  transaction.  It 
appears  that  the  interest  of  Mrs.  Buckner  in  the  property 
covered  by  the  deed  was  of  the  value,  at  that  time,  of  $500,000. 

In  August  or  September,  1861,  Henry  W.  Kingsbury  and 
his  mother,  Mrs.  Jane  C.  Kingsbury,  met  at  Old  Lynn,  Conn., 
and  she  testifies  that  she  then  asked  him  in  regard  to  his 
sister's  property;  whether  it  had  been  turned  over  to  him 
(Henry),  and  told  him  that  Simon  had  told  her  so.  That  he 
replied:  "That  is  so;  but  don't  look  concerned,  it  is  only 
turned  over  to  me  for  safe  keeping;  it  will  be  restored  to 
her."  After  this  conversation,  and  on  the  23d  day  of  Octo- 
ber, 1861,  Henry  W.  wrote  a  letter  to  his  mother,  at  Arlington, 
Va.,  and  bearing  that  date,  which  she  received,  in  which  he 
said :  "  I  spent  all  the  morning  with  Burnside  yesterday.  He 
states,  as  I  told  you,  that  Simon  had  made  over  the  Chicago 
property  that  was  held  in  his  name,  to  me.  A  new  power  of 
attorney  is  therefore  necessary  for  you  and  myself.  We  made 
one  out.  I  signed  it.  Burnside  will  send  it  to  you.  I  send 
you  a  copy  for  your  own  keeping,  and  keep  one  for  myself." 
This  letter  was  closed  and  signed  by  Henry  W.  Kingsbury, 
thus:  "Believe  me,  dear  mother,  your  affectionate  Henry." 

She  testifies  that  between  the  time  of  the  conversation  with 
him  at  Old  Lynn,  in  August  or  September,  1861,  above  stated, 
and  the  receipt  of  this  letter,  she  had  not  seen  him,  written  to 
him  or  received  any  letter  from  him. 

The  power  of  attorney  referred  to  in  this  letter  is  dated 
October  22,  1861,  and  was  executed  by  Henry  W.  to  Ambrose 
E.  Burnside,  appointing  him  attorney  "  to  transact  and  conduct 
the  business  of  the  Kingsbury  estate  of  Chicago,"  &c. 

At  the  time  the  letter  was  written  and  the  power  of  attorney 
made  to  Burnside,  Buckner  was  in  the  army  of  the  so  called 
Confederate  States,  and  his  wife  within  its  military  lines,  they 
having  gone  there  September  16,  1861,  and  at  the  same  time 
Henry  W.  Kingsbury  was  first  lieutenant  in  the  fifth  regiment 
of  artillery,  and  was  in  the  service  of  the  Union  army,  at 
Arlington,  Va. 
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On  the  fifth  day  of  December.  1861,  Henry  W.  Kingsbury 
married  Eva  McLean  Taylor,  and  with  his  bride  visited  his 
mother  at  Old  Lynn,  Conn.,  arriving  there,  as  the  latter  testi- 
fies, on  the  ninth,  and  leaving  on  the  eleventh,  same  month. 
That  during  that  visit,  and  on  the  tenth  day  of  December,  the 
mother  again  referred  to  the  subject  of  Mrs.  Buckner's  share 
in  her  father's  estate,  and  she  testifies  that  "  He  then  made  the 
same  remarks,  that  the  property  would  all  be  restored  to  her. " 
Witness  then  asked  him  "who  was  to  see  to  it?"  He  replied: 
"  If  I  am  taken  away,  and  General  Burnside  lives,  he  will  see 
to  it  for  you  that  Mary's  property  is  restored  to  her."  He 
said  :  "  I  am  going  to  make  my  will ;  I  am  going  to  give  you 
(witness)  $20,000  fo>  do  what  you  please  with  at  your  death,  I 
mean  mine,  out  of  my  property,  and  not  my  sister's."  He 
said  "  he  hoped  the  war  would  soon  close,  and  Mary  would 
come  home  and  attend  to  her  own  property."  This  Avas  the 
last  time  witness  saw  him.  The  person  referred  to  as  "  Simon  " 
was  Mr.  Buckner. 

It  further  appears  that  on  the  25th  of  March,  1862,  Henry 
W.  Kingsbury,  at  Fortress  Monroe,  Va.,  and  while  in  the 
military  service,  there  wrote  in  his  own  hand  and  executed  the 
following  instrument  in  writing : 

"  Expecting  soon  to  start  upon  a  military  expedition,  where 
death  may  overtake  me,  I  leave  this  as  a  record  of  my  wishes 
respecting  the  disposition  of  my  property. 

"  To  my  mother,  Jane  C.  Kingsbury,  I  leave  twenty  thou- 
sand dollars,  or  so  much  of  my  Chicago  property  as  upon  fair 
appraisal  may  be  valued  at  that  amount. 

"  To  my  sister,  Mary  J.  Buckner,  I  leave  so  much  of  the 
Chicago  property  held  in  my  name  as  shall  amount  to  one-third 
of  the  property  in  the  city  of  Chicago,  111.,  left  by  my  father, 
Julius  J.  B.  Kingsbury,  deceased. 

"  To  my  cousin,  John  J.  D.  Kingsbury,  I  leave  my  property 
in  Waterbury,  Connecticut,  and  in  addition  thereto,  five  thou- 
sand dollars,  which  I  trust  he  will  expend  in  completing  his 
education. 
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"  The  remainder  of  my  property  of  every  description  I  leave 
to  my  devoted  wife  Eva.  I  desu*e,  moreover,  that  the  pro- 
visions of  this  will  may  be  so  carried  out  that  the  yearly 
income  of  my  wife,  for  her  own  personal  support,  shall  never  be 
less  than  two  thousand  dollars  ($2000). " 

"  As  executors  I  name  General  Ambrose  E.  Burnside,  of 
Rhode  Island,  and  Captain  John  Taylor,  Com.  Dept.  U.  S. 
Army. 

Signed  at  Fortress  Monroe,  Ya.,  March  25th,  1862. 

Henry  W,  Kingsbury, 
1st  Lt.  5th  Regt.  Artillery,  U.  S.  Army." 

It  appears  that  no  other  property  in  Cook  county,  Illinois, 
was  held  in  the  name  of  Henry  W.  Kingsbury,  or  was  con- 
veyed to  him  by  deed,  except  that  embraced  in  the  deed  of 
Buckner  and  wife  of  May  15th,  1861.  The  above  instrument, 
designed  as  a  will,  was  left  with  Capt.  John  McLean  Taylor, 
who  was  named  as  one  of  the  executors,  and  the  brother  of  the 
testator's  wife,  for  safe  keeping. 

On  the  17th  of  September,  1862,  Henry  W,  Kingsbury,  who 
was  then  in  command  of  the  11th  regiment  of  Connecticut 
volunteers,  was  mortally  wounded  at  the  battle  of  Antietam. 
He  was  under  Maj.  Gen.  Burnside,  who  commanded  the  left 
wing  of  the  army  of  the  Potomac.  After  Henry  was  wounded, 
he  was  visited  by  Gen.  Burnside,  who  testifies  that  he  had  a 
conversation  with  him  in  regard  to  his  business.  Witness 
says  :  "  When  information  came  to  me  that  he  was  wounded, 
I  went  to  see  him.  He  told  me  that  he  feared  he  was  mortally 
wounded,  and  requested  that  he  should  not  be  moved  from  the 
place  he  was  in.  He  also  requested  me  to  look  after  the  inter- 
ests of  his  wife,  mother  and  sister.  I  asked  him  if  he  had  any 
instructions  to  give  me.  He  said,  in  substance,  that  he  had 
already  left  the  necessary  directions  as  to  his  affairs,  as  I 
would  see  in  the  future.  " 

On  the  18th  of  September,  1862,  Henry  W.  Kingsbury  died 
of  the  wound  received  in  battle,  and  on  the  28th  of  the  same 
month  his  widow,  Mrs.  Eva  Kingsbury,  wrote  a  letter  to  his 
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mother,  Mrs.  Jane  C.  Kingsbury,  enclosing  a  copy  of  the  will 
above  set  forth,  remarking,  "I  send  you  a  copy  of  a  paper 
written  by  Henry  and  left  in  my  brother's  charge,  just  before 
he  started  on  the  campaign  of  the  Peninsula. " 

It  appears  that  immediately  after  the  death  of  Henry,  the 
will  was  submitted  to  Mr.  Latrobe,  a  counselor-at-law,  at 
Baltimore,  for  his  legal  opinion,  which  was  given  to  Colonel 
Taylor,  by  letter  of  October  16th,  1862.  He  held  that  the 
will  was  not  provable  by  the  laws  of  Illinois,  because  it  was 
not  attested  by  two  witnesses.  He  advised  the  widow  not  to 
commit  herself  in  reference  to  the  matter,  and  to  obtain  con- 
trol of  the  whole  business. 

On  the  fourth  of  November,  1862,  Mrs.  Eva  Kingsbury,  the 
widow  of  Henry,  wrote  a  letter  to  his  mother,  the  portion  of 
which  relating  to  this  matter  was  as  follows  :  "  Mr.  Latrobe 
has  been  to  see  me.  He  will  put  everything  straight  right 
away.  I  send  you  a  copy  of  a  letter  I  wrote  to  Burnside.  Mr. 
Latrobe  used  to  be  in  the  army.  He  was  at  West  Point  with 
your  husband,  and  they  were  great  friends.  He  says  the  will 
can  not  be  made  valid  ;  but  he  tells  me  at  the  same  time  that 
I  can  give  Mary  everything  she  is  entitled  to.  I  am  very 
anxious  to  have  everything  fixed  before  next  month.  So 
much  depends  upon  my  child.  If  it  lives  it  will  inherit  every- 
thing ;  but  I  will  be  its  guardian,  and  can  act  for  it  until  it 
becomes  of  age.  If  it  lives  but  for  one  moment;  if  it  just 
breathes,  or  shows  signs  of  life  and  then  dies,  I,  as  its  heir, 
inherit  everything  from  it.  I  wish  that  you  could  hear  Mr. 
Latrobe  talk.  He  makes  everything  so  plain.  I  have  put 
everything  in  his  hands,  giving  him  for  his  guide,  Plenry's 
will.  I  have  tried  to  do,  mother,  as  I  think  my  husband  would 
wish  me  to,  and  from  what  you  said  to  me  in  Brooklyn,  I 
think  I  am  doing  as  you  would  if  you  were  here.  If  there  is 
anything  that  you  want  me  to  do,  or  anything  that  I  have  done 
that  you  do  not  approve  of,  do  not  hesitate  to  tell  me.  I  send 
you  also  a  copy  of  a  letter  I  wrote  to  Mr.  Latrobe. " 
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In  the  letter  referred  to  she  says :  "  I  am  about  to  take 
advantage  of  your  kind  offer  to  attend  to  my  business  affairs, 
and  to  ask  you  to  become  my  legal  adviser,  and  show  me  the 
proper  way  of  carrying  out  my  husband's  plans  and  wishes.  You 
know,  of  course,  that  I  am  perfectly  ignorant  of  all  the  forms 
necessary.  I  would  like  to  see  you  at  your  earliest  convenience, 
for  I  can  talk  more  plainly  than  I  can  write,  and  am  very 
anxious  to  have  everything  settled  at  once. " 

On  the  16th  of  December,  1862,  Mrs.  Eva  gave  birth  to  a 
son,  who  was  named  Henry  W.  Kingsbury  ;  and  during  that 
month  her  husband's  mother  visited  her,  and  in  a  conversation 
about  the  property  the  latter  said,  as  Mrs.  Jane  C.  testifies : 
"  She  was  sorry  Henry's  wishes  could  not  be  carried  out ;  but 
the  laws  were  such  they  could  not  be  ;  that  she  would  teach  her 
son,  as  he  grew  up,  that  the  property  did  not  belong  to  him, 
and  that  he  should  return  it  to  Mrs.  Buckner." 

In  September,  1865,  Mrs.  Eva  Kingsbury  married  Albert 
G.  Lawrence. 

It  appears  that  the  first  knowledge  Mrs.  Buckner  had  of  the 
existence  of  the  will,  was  when  on  a  visit  to  her  mother  in  the 
fall  of  1866.  The  copy  sent  to  her  mother  by  Henry's  widow 
was  exhibited  and  copied.  Neither  of  them  had  ever  seen  the 
original,  which  was  found  by  General  Burnside,  the  12th  of 
June,  1869,  in  the  possession  of  one  R.  G.  Hazard,  in  New 
York  City,  who  claimed  to  hold  it  for  Mrs.  Lawrence,  and  who 
refused  to  let  him  have  it  without  an  order  from  Mrs.  Lawrence, 
and  possession  of  it  was  obtained  only  through  a  contested 
application  made  to  the  surrogate  of  the  county,  about  the  first 
of  May,  1870  ;  and  on  the  ninth  of  same  month,  upon  the 
petition  of  Gen.  Burnside,  was  admitted  to  probate  in  and  by 
the  corporation  court  of  the  city  of  Alexandria,  Va.,  and  let- 
ters testamentary  issued  to  Gen.  Burnside,  and  on  the  11th  day 
of  July,  1870,  an  authenticated  copy  of  the  will,  purporting  to 
have  been  proved,  according  to  the  laws  of  Virginia,  and  accom- 
panied by  certificates  of  the  proper  officers  that  the  will  was 
duly  executed  and  proved  agreeably  to  the  laws  of  that  State, 
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was  exhibited  to  the  county  court  of  Cook  county,  and  there- 
upon such  proceedings  were  had  that  the  will  was  ordered  to  be 
and  was  recorded,  as  provided  by  the  Statute  of  Wills,  in  this 
State. 

Whereupon  a  bill  was  filed  on  behalf  of  the  infant  Henry 
W.  Kingsbury,  alleging  the  will  to  be  void,  but  a  cloud  upon 
his  title,  and  asking  to  have  such  cloud  removed. 

Buckner  and  wife  having  answered  this  bill,  filed  their  cross 
bill,  alleging  the  deed  of  May  15th,  1861,  to  have  been  made 
without  consideration  and  without  any  use  stated  in  it,  where- 
fore a  use  or  trust  resulted  in  favor  of  the  grantors  ;  also,  that 
the  trust  was  manifested  by  writing  signed  by  the  grantee,  set- 
ting out  the  letter  of  October  23d,  1861,  to  Mrs.  Jane  C, 
Kingsbury,  and  setting  up  the  will,  praying  that  the  trust  be 
declared  by  the  court,  and  executed  by  the  proper  conveyance, 
to  Mrs.  Buckner,  her  husband  renouncing  all  claim  to  the 
property. 

A  hearing  was  had  on  the  original  and  cross  cause,  upon 
pleadings,  proofs  and  exhibits,  and  the  court  below  dismissed 
both  the  original  and  cross  bills  without  prejudice,  and  the 
complainants  in  both  bills  bring  the  case  to  this  court  by  appeal 
and  stipulation. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  Henry  W.  Kings- 
bury. 

Messrs.  Gotjdy  &  Chandler,  for  Mary  K.  Buckner  and 
others. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the  Court : 

The  first  point  which  claims  the  consideration  of  the  court 
is,  whether  the  deed  from  Buckner  and  wife  to  Henry  W.  Kings- 
bury, was  ever  so  far  legally  executed  as  to  become  operative. 

It  was  signed,  sealed  and  acknowledged  at  Louisville,  Ken- 
tucky, May  15,  1861,  in  the  absence,  and  without  the  knowl- 
edge or  assent  of  Kingsbury ;  then  sent  to  Chicago,  by  Buck- 
ner to  Mitchell,  a  stranger  to  the  transaction,  not  authorized  by 
21— 58th  III. 
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the  grantee  to  receive  it,  but  with  the  simple  direction  from 
Buckner  to  have  it  recorded.  It  was  placed  on  file  on  the  17th 
of  May,  and  there  remained  until  after  the  death  of  Kingsbury, 
occurring  in  September,  1862.  There  is  no  evidence  that  Kings- 
bury ever  had  it  in  his  possession,  or  even  saw  it,  but  it  is 
quite  conclusive  the  other  way. 

"It  is  necessary  to  the  validity  of  a  deed  that  there  be  a 
grantee  willing  to  accept  it.  It  is  a  contract,  a  parting  with 
property  by  the  grantor,  and  an  acceptance  thereof  by  the  gran- 
tee." Jackson  v.  Bodle,  20  Johns.  E.  184. 

In  Jackson  v.  Dunlap,  1  Johns.  Cases,  114, the  court  said: 
"  It  is  also  essential  to  the  legal  operation  of  a  deed  that  the 
grantee  assents  to  receive  it.  It  can  not  be  imposed  on  him 
and  there  can  be  no  delivery  without  acceptance." 

This  rule  is  expressly  recognized  in  Herbert  v.  Herbert, 
Breese,  278,  where  the  court  say:  "It  is  also  held  to  be  essential 
to  the  legal  operation  of  the  deed  that  the  grantee  assents  to 
receive  it,  and  there  can  be  no  delivery  without  acceptance." 
In  this  case  the  authorities  are  quoted  as  establishing  this 
general  doctrine:  "It  may  be  delivered  to  the  party  him- 
self, to  whom  it  is  made,  or  to  any  other  person  by  sufficient 
authority  from  him."  So  far,  it  is  entirely  consistent 
with  the  principle  of  the  rule  above  enunciated ;  but  it 
proceeds :  "  Or  it  may  be  delivered  to  a  stranger,  for 
and  in  behalf,  and  to  the  use  of  him  to  whom  it  is  made 
without  authority ;  but  if  it  be  delivered  to  a  stranger  without 
any  such  declaration,  unless  it  be  delivered  as  an  escrow, 
it  seems  that  it  is  not  a  sufficient  delivery,"  citing  Jackson  v. 
Phipps,  12  Johns.  419;  1  Shep.  Touch.  57,  58;  2  Black.  Com. 
307 ;  Viners'  Ab.  27,  Sec.  52. 

Taken  literally,  the  latter  branch  of  the  rule  seems  to  be 
inconsistent  with  the  principle  of  that  above  enunciated. 
Because  so  taken,  it  imports  that  when  a  deed  is  made  to 
one  without  authority,  and  is  delivered  to  a  stranger  for  the 
use  of  him  for  whom  it  is  so  made,  with  a  declaration  by  the 
grantor  to  that  effect,  then  there  is  a  delivery  which  makes  the 
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deed  operative,  whether  the  grantee  assent  or  accept  it  or  not. 
If  this  be  so,  it  therefore  follows,  that  although  a  deed  be  a 
contract,  as  was  said  by  Spencer,  Chief  Justice,  in  Jackson  v. 
Bodle,  supra,  that  is,  a  parting  with  property  by  the  grantor 
and  an  acceptance  thereof  by  the  grantee,  yet  such  contract  may 
be  completed  by  the  acts  and  words  of  the  grantor  alone, 
without  the  assent  of  the  grantee.  Suppose  it  be  one  from 
which  the  grantee  derives  no  benefit,  but  it  subjects  him  to  a 
duty,  the  performance  of  a  trust,  can  he  be  obligated  to  the 
performance  of  such  trust  by  the  mere  act  of  delivery  and  dec- 
laration of  purpose  by  the  grantor  to  an  unauthorized  stranger? 
If  it  be  said  that  such  act  and  words  may  bind  the  grantor, 
though  perhaps  not  the  grantee,  then  we  have  an  instance  of  a 
contract  where  only  one  of  the  parties  to  it  is  bound,  without 
any  condition  to  that  effect  contained  in  it — where  the  grantor 
is  estopped  by  deed  and  the  grantee  not  estopped. 

It  must  be  that  the  rule  under  consideration  can  not  be 
taken  literally;  but  that  the  principle  underlying  it  is, after  all, 
assent,  presumptive  or  actual,  on  the  part  of  the  grantee ;  that  he 
must  take  the  deed,  and  thus  ratify  the  previous  acts  or  then 
existing  circumstances,  or  the  deed  of  such  a  nature  that  the 
assent  will  be  presumed,  in  the  absence  of  proof  to  the  contrary. 
Suppose  the  stranger  to  whom  the  delivery  is  made,  offer  the 
deed  to  the  grantee,  and  this  is  his  first  knowledge  of  it,  has 
he  no  option  ?  May  he  not  refuse  to  accept  it  ?  Would  tender 
to  the  grantee  and  refusal,  be  equivalent  to  acceptance?  But 
suppose  the  stranger  should  not  offer  it,  and  the  grantee,  with- 
out knowledge  of,  or  assent  to  it,  should  die,  would  the  property 
embraced  go  to  his  heirs,  charged,  perhaps,  with  a  trust?  There 
seem  to  be  authorities  which  go  this  extent.  Taw  v.  Bury,  2 
Dyer,  167  b,  and  Alford  and  Lea's  ease,  2  Leon.  110,  are  of  the 
class.  Lord  Coke,  in  Butler  v.  Baker,  3  Coke,  26  b,  makes  an 
explanation  of  the  doctrine  thus  :  "If  A  make  an  obligation 
to  B,  and  deliver  it  to  C  to  the  use  of  B,  this  is  the  deed  of  A 
presently.  But  if  C  offer  it  to  B,  then  B  may  refuse  in  pais 
and  thereby  the  obligation  will  lose  its  force."     Taw's  case. 
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Kent,  in  speaking  of  Taw  v.  Bury,  and  Alford  and  Lea's 
case,  says :  "  It  appears  difficult  to  sustain  the  law  of  these 
cases,  unless  on  the  ground  of  the  subsequent  possession  of  the 
deed  by  the  grantee  and  its  relation  back.  Lord  Coke  in 
Butler  and  Baker's  ease,  (3  Coke,  26  b)  explains  this  point  by 
admitting  that  B  may  refuse  the  deed  in  pais  when  offered,  and 
then  the  obligation  will  lose  its  force."  4  Kent's  Com.  455, 
note  b. 

This  examination  of  the  grounds  upon  which  a  legal  deliv- 
ery rests,  is  made  for  the  purpose  of  ascertaining  when,  if  ever, 
and  under  what  circumstances,  the  deed  in  question  became 
operative.  That  a  deed  takes  effect  only  from  the  time  of  deliv- 
ery, with  a  few  exceptions,  where  the  necessities  of  the  case 
require  the  application  of  the  doctrine  of  relation,  there  can  be 
no  doubt. 

Was  the  act  of  sending  it  to  Mitchell  a  delivery  ?  He  was 
a  stranger  and  had  no  authority  from  the  grantee  to  receive 
it.  There  was  no  declaration  that  it  was  delivered  to  him 
for  the  grantee's  use ;  nor  was  it  delivered  as  an  escroic.  But 
it  was  sent  merely  to  have  it  filed  for  record.  He  was,  there- 
fore, a  mere  medium  through  which  it  was  to  pass  to  the 
hands  of  the  recorder.  The  act  was  no  more  of  a  delivery,  in 
the  legal  sense,  than  placing  it  in  the  possession  of  the  carrier, 
to  be  conveyed  from  Louisville  to  Chicago, — than  if  Buckner 
had  taken  it  himself  to  the  recorder  to  be  recorded.  In  Her- 
bert v.  Herbert,  supra,  it  was  expressly  held,  under  the  circum- 
stances of  that  case,  that  "the  act  of  recording  a  deed  can  not 
amount  to  a  delivery,  when  there  does  not  appear  an  assent  or 
knowledge  by  the  grantee,  of  the  act." 

There  not  only  does  not  appear  any  assent,  or  knowledge  on 
the  part  of  Henry  W.  Kingsbury,  of  the  act  of  recording  the 
deed,  but  the  wTant  of  both  as  clearly  appears  as  any  fact  in 
the  case.  On  the  17th  of  May,  therefore,  when  the  deed  was 
recorded,  it  was  not  so  far  legally  executed  as  to  becom.e  ope- 
rative. The  delivery  of  a  deed  is  usually  shown  by  proving 
the  fact  of  the  grantee  having  it  in  his  possession,  or  by  other 
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circumstances  tending  to  the  same  conclusion.  Jackson  v.  Pert- 
kins,  2  Wend.  308.  In  Chapel  v.  Bull,  17  Mass.  R.  212,  the 
court  says :  "A  deed  delivered  at  the  register's  office,  in  the 
absence  of  the  grantee,  has  been  held  with  us  to  be  a  good 
delivery  to  the  grantee,  if  he  afterwards  assent  and  take  the 
deed."     Harrison  v.  Trustees,  &c,  12  Mass.  R.  456; 

"The  delivery  of  a  deed,  duly  executed  and  acknowledged, 
to  the  register,  aided  by  a  subsequent  possession  of  the  deed  by 
the  grantee,  might  be  evidence  of  a  delivery  to  him."  2  Hil. 
on  Real  Prop.  284,  citing  Beers  v.  Broome,  4  Conn.  R»  247, 
Dawson  v»  Dawson,  Rice  R.  243. 

But  here,  the  delivery  of  it  at  the  recorder's  office,  is  not 
aided  by  a  subsequent  possession  of  it  by  the  grantee.  There 
is  not  only  no  evidence  that  he  ever  had  possession  of  it,  or  of 
circumstances  tending  to  that  conclusion,  but  it  appears  affirma- 
tively that  he  never  had.  The  only  evidence  from  which  assent 
to,  and  acceptance  of  the  deed  by  the  grantee,  can  be  inferred, 
consists  of  the  conversation  between  him  and  Buckner  in  July 
1861,  in  Washington,  and  the  grantee's  letter  to  his  mother,  of 
the  23rd  October,  1861,  referring  to  a  previous  conversation 
between  them  in  August  or  September)  same  year. 

Buckner  relates  the  conversation  thus  :  They  (himself  and 
grantee)  were  walking  on  the  street  near  the  president's  house, 
talking  of  the  troubles  in  the  country,  when  Buckner  remarked ; 
"By  the  way,  the  property  of  your  sister  has  been  deeded  to 
you,  and  I  want  you  to  look  after  her  interests  and  see  that  she 
has  her  property."  To  which  Kingsbury  replied  :  "That  was 
all  right,"  or  "very  well,"  or  words  to  that  effect.  This  was 
the  only  conversation  they  ever  had  on  the  subject,  and  the 
first  time  Kingsbury  ever  heard  of  the  deed. 

Subsequently,  and  in  August  or  September,  1861,  the  gran- 
tee visited  his  mother  in  Old  Lynn,  Connecticut,  and  she  testi- 
fies that  she  asked  him  in  regard  to  his  sister's  property,  whether 
it  had  been  turned  over  to  him,  and  told  him  that  Simon  (Buck- 
ner,) had  told  her  so:     He  (grantee,)  replied :     "  That  is  so, 


326  Kingsbury  v.  Buenside  et  al  [Jan.  T.? 

Opinion  of  the  Court. 

but  don't  look  concerned ;  it  is  only  turned  over  to  me  for  safe 
keeping;  it  will  be  restored  to  her." 

This  shows  that  Henry  W.  Kingsbury  understood  Buckner 
as  meaning,  in  the  remark  made  in  July,  that  his  wife's  prop- 
erty had  been  deeded  to  the  former  in  trust  for  her  use.  Then, 
without  any  communication,  either  by  letter  or  otherwise, 
between  him  and  his  mother,  intervening  the  conversation  just 
referred  to,  and  the  date  of  the  letter  of  the  23rd  October,  1 861., 
the  grantee  in  that  letter,  written  and  signed  by  him,  says  to 
his  mother,  "I  spent  all  the  morning  with  Burnside  yesterday. 
He  states,  as  I  told  you,  that  Simon  had  made  over  the  Chi- 
cago property  that  was  held  in  his  name  to  me;  a  new  power 
of  attorney  is  therefore  necessary  for  you  and  myself.  "We 
made  one  out.  I  signed  it ;  Burnside  will  send  it  to  you.  I 
send  you  a  copy  for  your  own  keeping  and  keep  one  for  myself." 

The  power  of  attorney  so  referred  to,  is  as  much  a  part  of  the 
letter,  for  all  legal  purposes,  as  if  it  had  been  copied  at  length 
into  it,  and  tends  to  explain  what  property  was  intended  by 
the  statement  that  Simon  had  made  over  to  him  the  Chicago 
property  that  was  held  in  his  name.  The  power  of  attorney  is 
to  Ambrose  E.  Burnside,  appointing  him  attorney  "to  trans- 
act and  conduct  the  business  of  the  Kingsbury  estate  at  Chi- 
cago," &c.  The  deed  of  the  15th  May,  1861,  was  the  only 
conveyance  to  Henry  W.  Kingsbury,  to  which  Simon  B.  Buck- 
ner was  a  party,  and  was  the  only  one  to  him  from  any  source, 
and  from  the  extrinsic  facts  and  circumstances  in  evidence — 
especially  the  fact  that  there  had  been,  at  the  time  of  writing 
the  letter,  no  occasion  upon  which  he  had  told  his  mother  any 
thing  about  the  property  having  been  made  or  turned  over  to 
him,  except  that  above  referred  to,  upon  his  recent  visit  to  his 
mother  at  Old  Lynn, — we  must  hold  that  the  letter  points  uner- 
ringly to  that  conversation,  the  effect  of  which,  in  another 
aspect,  will  be  considered  hereafter.  We  are  now  attempting  a 
solution  of  the  question  of  the  delivery  of  the  deed.  The  evi- 
dence bearing  most  directly  upon  that  point,  is  the  brief  but 
direct  conversation  between  the  grantee  and  Buckner  in  July, 
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at  Washington  The  other  subsequent  acts  and  declarations  of 
Kingsbury  are  viewed,  in  this  connection,  simply  as  showing 
his  understanding  of  the  position  he  had  assumed  in  regard  to 
his  sister's  property. 

There  can  be  no  doubt,  that  up  to  the  time  of  Buckner  and 
the  grantee  meeting  in  July,  the  deed  had  not  become  opera- 
tive. Although  the  grantors  had  parted  with  the  personal  pos- 
session of  it,  by  leaving  it  with  the  recorder,  still  they  could, 
at  any  time,  have  reclaimed  and  canceled  it,  with  no  other  effect 
than  that,  perhaps,  of  casting  a  cloud  upon  their  title,  by  its 
being  recorded.  The  question  to  which  we  are  directly  brought 
is,  therefore,  whether,  while  the  deed  was  so  in  the  hands  of 
the  recorder,  it  was  competent  for  the  parties  to  effectuate  a 
delivery  and  make  the  deed  operative,  by  mere  words  alone, 
without  any  manual  or  personal  possession  of  the  deed  by  the 
grantee,  or  a  previously  authorized  agent?  By  the  old  rule, 
delivery  was  said  to  be  "either  actual,  by  doing  something  and 
saying  nothing,  or  else  verbal,  by  saying  something  and  doing 
nothing,  or  it  maybe  both;  but  by  one  of  them  it  must  be 
made,  for  otherwise,  though  it  be  never  so  well  sealed  and 
written, yet  is  the  deed  of  no  force."  Herbert  v.  Herbert,  supra; 
Bryan  v.  Walsh,  2  Gilm.  557;  Bennett  et  al.  v.  Waller  et  ah 
23  Ills.  97.  If  a  grantor,  with  or  without  any  previous  arrange- 
ment with  the  grantee,  sign,  seal  and  acknowledge  a  deed, 
place  it  in  the  hands  of  the  register  to  be  recorded,  notify 
the  grantee  of  the  act,  and  he  assent  to  receive  it,  by  words 
only,  this  would  be  a  good  delivery,  though  the  grantee  die 
before  taking  it  into  his  actual  possession ;  because  the  assent 
is  the  principal  element,  and  taking  the  deed  into  possession  is 
not  indispensable,  but  only  evidence  of  assent  and  acceptance. 

We  think,  therefore,  that  when  Buckner  notified  Kings- 
bury, in  July,  of  the  making  of  the  deed,  the  latter  by  his  reply 
assented  to  receive  it,  and  that  this  view  is  confirmed  by  his 
subsequent  acts  and  declarations.  The  deed,  then,  for  the  first 
time  became  operative.     But  by  the  very  words  which   made 
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it  operative  was  created  a  trust  by  contract,  which,  if  mani- 
fested and  proved  by  some  writing  signed  by  the  grantee,  as 
required  by  the  statute  of  frauds,  is  valid.  This  conclusion 
disposes  of  the  question  of  resulting  trust  in  this  case  so  stren- 
uously insisted  upon  in  agument.  When  there  is  an  express 
trust,  there  can  be  no  foundation  for  an  implied  or  resulting  trust. 
Whether  the  declaration  of  such  trust  was  manifested  and 
proved  by  some  Avriting  signed  by  the  grantee,  within  the 
meaning  of  that  statute,  is  the  question  which  now  demands 
our  consideration.  This  statute  was  passed  in  1827.  It  was, 
in  this  respect,  borrowed  from  and  is  but  a  copy  of  the  English 
statute  of  29  Car.  2,  which  had  been  in  force  in  the  mother 
country  since  1677,  and  received  a  construction,  by  the  courts 
of  that  country,  long  anterior  to  its  adoption  here  ;  from  which 
We  must  presume  that  it  was  adopted  with  the  construction  so 
given  it,  or  else  the  language  would  have  been  changed. 

The  fourth  section  of  the  English  statute,  as  to  certain  con- 
tracts, required  the  agreement  itself  to  be  in  writing,  signed, 
(Wain  v*  Warlters,  5  East,  10,)  whereas  the  seventh  section, 
respecting  trusts,  is  worded  very  differently,  and  requires  only 
that  all  declarations  or  creations  of  trusts  should  be  manifested 
and  proved  by  some  writing  signed  by  the  party.  Upon  the 
strength  of  this  peculiarity  in  the  wording  of  the  clause,  it  was 
held  that  letters  and  other  written  documents,  though  long 
posterior  in  date  to  the  transaction  itself,  would  have  an  opera- 
tion equivalent  to  that  of  a  formal  and  coeval  declaration  of 
trust.  In  Forster  v.  Hale,  decided  by  the  Master  of  the  Rolls 
in  1798  (3  Yes.  Jun.  696),  and  by  Lord  Chancellor  Lough- 
borough in  1800  (5  Yes.  308),  the  chancellor  entirely  agreed 
with  the  Master  of  the  Rolls  in  adopting  the  letter  as  a  clear 
declaration  of  trust,  by  which  he  said  he  meant  clear  evidence 
in  writing,  that  there  was  such  a  trust.  It  is  not  necessary, 
continued  his  lordship,  that  it  should  be  a  declaration,  but  a 
WTiting,  signed  by  the  party,  may  be  evidence  of  a  trust  admit- 
ted in  that  writing.  Nor  was  it  necessary  to  produce  an 
instrument  expressly  framed  for  the  purpose  of  acknowledging 
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the  trust,  it  is  fully  sufficient,  if  the  recognition  or  admission 
of  it  is  incidentally  made  in  the  course  of  a  correspondence. 
But  when  letters  are  to  manifest  a  trust,  there  must  be  a  clear 
demonstration  that  they  relate  to  the  subject;  and  it  appears 
from  Forster  v.  Hale,  as  well  as  from  the  cases  of  Tawney  v. 
Crowther,  3  Bro.Ch.  R.  161,  318,  and  OHara  v.  O'Neil,  7  Bro. 
P.  C.  39,  that  if  the  letters  afford  evidence  of  the  existence  of 
a  trust,  the  terms  may  be  supplied  aliunde.  Roberts  on 
Frauds,  101,  102. 

"The  principal  point  to  be  noticed  is,  that  trusts  are  not 
necessarily  to  be  declared  in  writing ;  but  only  to  be  manifested 
and  proved  by  writing;  for,  if  there  be  written  evidence  of  the 
existence  of  such  a  trust,  the  danger  of  parol  declarations, 
against  which  the  statute  was  directed,  is  effectually  removed." 
Lewin  on  Trusts,  63,  citing  Forster  v.  Hale,  supra. 

"  When  there  is  any  written  evidence  showing  that  the  per- 
son apparently  entitled  is  not  really  so,  parol  evidence  may  be 
admitted  to  show  the  trust  under  which  he  actually  holds  the 
estate."  Browne  on  Frauds,  p.  110,  sec.  Ill,  citing  Gripps  v. 
Jee,  4  Bro.  Ch.  R.  472;  Hutehins  v.  Lee,  1  Atk.  447.  To  the 
same  effect,  2  Sug.  on  Vend.  7th  Am.  Ed.  911 ;  Hill  on  Trus- 
tees, 62. 

A  great  number  of  cases  were  cited  at  bar,  varying  in  facts 
and  circumstances,  though  tending,  perhaps,  to  establish  the 
same  rules  of  construction,  or  define  the  kind  and  degree  of 
evidence  which  will  satisfy  the  requirements  of  the  statute. 
To  cite  and  review  them  all  would  be  a  needless  task,  as  the 
general  conclusions  arrived  at  are  well  stated  in  the  elementary 
works  referred  to,  and  others  of  equal  authority.  Every  case, 
after  all,  must  depend  upon  its  own  circumstances,  and  we 
must  decide  this  case,  not  upon  some  particular  feature  of 
resemblance  to  this  or  that  reported  case,  but  upon  the  strength 
of  its  own  undisputed  facts,  the  circumstances  by  which  the 
transactions  were  surrounded,  and  the  application  of  those 
general  principles  by  which  courts  of  equity  are  governed  in 
the  exercise  of  a  jurisdiction  which  reaches  to  the  essence  of 
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things,  regardless  of  forms,  which  probes  the  conscience  and 
compels  it  to  respond  to  the  duties  of  every  trust  legally  estab- 
lished, as  from  its  own  promptings  it  would  be  inclined  to  do, 
if  left  undisturbed  by  those  passions  to  which  human  nature, 
unhappily,  is  but  too  prone. 

We  have  seen  that  the  trust  is  not  necessarily  to  be  declared 
in  writing,  but  only  to  be  manifested  and  proved  by  writing, 
and  if  there  be  written  evidence  of  the  existence  of  the  trust, 
the  danger  of  parol  -declarations,  against  which  the  statute  was 
directed,  is  effectually  removed.     Lewin  on  Trusts,  ubi  supra. 

Is  there  in  this  case  written  evidence  of  the  existence  of  a 
trust  ?  There  are  but  two  items  of  that  tendency  :  the  letter 
and  the  will. 

The  circumstance  that  the  letter  was  written  by  the  grantee 
to  his  mother,  and  not  to  the  person  claiming  to  be  cestui  que 
trust,  is  not  material.  The  letter  is  somewhat  ambiguous  in 
language,  but  it  is  clear  that  it  relates  to  the  subject.  The 
grantee  says  :  "  I  spent  all  the  morning  with  Burnside  yester- 
day. He  states,  as  I  told  you,  that  Simon  had  made  over  the 
Chicago  property  that  was  held  in  his  name,  to  me."  The 
words  "had  made  over"  might  mean  as  a  donation,  as  a  mort- 
gage, or  as  passing  a  nominal  title  for  the  use  of  the  grantor. 

It  appears,  as  an  extrinsic  fact,  that  at  the  date  of  the  deed, 
Buckner  held  the  nominal  legal  title  for  the  use  of  the  heirs, 
to  some  seventy-five  feet  fronting  upon  the  Chicago  river, 
which  had  been  thus  conveyed  to  him  by  his  father-in-law  ; 
and  it  was  claimed  in  argument  that  the  letter  simply  referred 
to  that  parcel.  It  is  conceded  that  the  language  of  the  letter 
standing  alone  would  limit  the  reference  to  that  parcel.  The 
person  referred  to  as  "  Simon, "  undoubtedly  means  Simon  B. 
Buckner.  The  words,  "  had  made  over/'  had  reference  to  some 
conveyance.  The  writer  must,  therefore,  have  intended,  by 
these  words,  the  making  of  a  deed,  covering  Chicago  real 
estate,  to  which  Buckner  was  a  party  as  grantor,  and  himself  as 
grantee.  As  there  never  was  any  such  deed  but  that  made  by 
Buckner  and  wife   to  him,  of  the  date  of   May  15,  1861,  we 
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must  presume  that  that  deed  was  the  one  intended  by  the  words 
"  had  made  over."  That  deed  did  in  fact  convey  the  parcel 
to  which  Buckner  held  the  nominal  title,  but  also  all  of  Mrs. 
Buckner's  interest  in  the  property  therein  described,  which  was 
all  of  her  father's  estate  in  Chicago.  The  evident  purpose  of 
this  peculiar  allusion  to  the  matter  in  the  letter,  with  the  refer- 
ence to  something  which  "the  writer  had  previously  told  her, 
was  to  admit  the  trust  to  her,  but  in  such  terms  as  that  others 
might  not  understand  it.  At  that  time  Buckner  was  in  the 
military  service  of  the  so-called  confederate  States,  and  his 
wife  within  their  military  lines. 

But  there  is  another  feature  to  the  letter  that  must  not  be 
overlooked.  After  mentioning  the  fact  that  Burhside  had 
stated  to  him,  as  lie  had  told  his  mother,  that  Simon  had 
made  over  the  Chicago  property,  &c,  he  says :  "A  new  power 
of  attorney  is  therefore  necessary  for  you  and  myself.  We 
made  one  out.  Burnside  will  send  it  to  you.  I  send  you  a 
copy  for  your  own  keeping,  and  keep  one  myself."  This  power 
of  attorney  was  so  referred  to  in  the  letter,  as  to  incorporate  it 
as  a  part  of  the  letter.  Upon  examination,  it  appears  to  relate 
to  the  entire  Kingsbury  estate  in  Chicago.  By  it  Burnside  is 
appointed  attorney  to  transact  all  of  the  business  of  the  estate, 
but  restrained  from  disposing  of  any  part  of  it,  except  to  nego- 
tiate loans,  under  certain  restrictions,  and  from  making  leases 
to  extend  beyond  the  term  of  three  years.  Now,  if  we  are  to 
assume  that  the  letter  had  no  reference  to  any  of  the  estate, 
but  the  parcel  of  land  held  in  Buckner's  name,  then,  from  the 
fact  that  the  power  of  attorney  gave  Burnside  control  of  the 
entire  property,  we  must  impute  to  him,  an  old  and  confidential 
friend  of  the  family,  and  a  man  of  high  position  and  charac- 
ter, and  to  Henry  W.  Kingsbury,  the  only  brother  of  Mrs. 
Buckner,  upon  the  most  affectionate  and  confidential  terms  with 
her  and  her  husband,  the  wrongful  and  unnatural  purpose  of 
usurping  control  over  Mrs.  Buckner's  share  in  her  father's 
estate.  This  we  will  not  do;  because  it  is  a  more  reasonable 
construction  of  these  acts,  and  one  far  more  just  towards  the 
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parties,  to  hold  that  reference  was  had  to  the  deed  of  May  15. 
That  deed  purports  to  be  a  bargain  and  sale,  but  upon  the 
nominal  consideration  of  one  dollar.  Upon  the  question  of 
establishing  a  trust  against  the  title  of  a  volunteer,  which  is 
not  favored  in  equity,  the  statement  of  a  mere  nominal  pecu- 
niary consideration  will  not  be  allowed  to  affect  the  construction 
or  operation  of  the  deed.  Hill  on  Trustees,  sec.  107,  top  paging 
148  ;   Young  v.  Peasly,  2  Atk.  256. 

It  appears  from  the  evidence,  and  is  uncontradicted,  that 
the  grantee  neither  paid  nor  became  responsible  to  pay,  by 
any  promise,  express  or  implied,  any  valuable  consideration 
whatever  for  the  property  conveyed.  Upon  the  question  under 
consideration,  the  fact  of  the  deed  being  made  ex  parte,  as 
appears  Avas  the  case  here,  without  communication  with  the 
donee,  is  a  circumstance  to  which  much  attention  will  be  paid. 
Hill  on  T.  108  ;   Cecil  v.  Butcher,  2  Jac.  &  Walk.  573. 

These  facts  and  circumstances  form'  legitimate  ingredients  of 
evidence,  in  reference  to  which,  and  the  relative  situation  of 
the  parties,  the  letter  should  be  construed.  If  the  grantee  had 
purchased  the  property  and  felt  the  independence  of  a  pur- 
chaser, would  he  not  have  placed  himself  in  that  character? 
Would  he  have  used  the  unusual  expression  for  such  a 
relation,  as  that  the  grantor  "  had  made  over  to  him "  the 
property  ?  On  the  other  hand,  did  he  regard  the  conveyance 
as  a  donation  to  him  ?  Is  it  reasonable  to  suppose,  under  all 
the  relations  existing,  that  if  he  had  received,  or  supposed  he 
had,  a  gift  from  his  sister  and  her  husband,  of  real  estate  of  the 
known  value  of  half  a  million  dollars,  he  would  immediately, 
upon  being  satisfied  of  the  fact,  thus  address  his  mother  con- 
cerning so  munificent  a  gift,  without  the  slightest  manifestation 
of  either  surprise  or  gratitude?  Such  a  thing  is  against  all 
our  knowledge  of  human  nature  and  experience  in  the  affairs 
of  mankind.  Why  should  Mrs.  Buckner  desire  or  intend  to 
give  away  this  vast  fortune  to  her  brother,  who  had  sufficient 
already,  and  to  whom  she  was  under  no  particular  obligations, 
and  retain  for  herself  and  her  own  children  only  the  pittance 
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arising  from  the  Waterbury  property,  of  the  value  of  less 
than  four  thousand  dollars?  No  explanation  has  been 
attempted,  and  none,  we  apprehend,  can  be  given.  The  cir- 
cumstances all  conspire  to  show,  with  irresistible  force,  that  it 
was  the  intention  of  the  parties  at  the  time  that  Henry  W. 
Kingsbury  should  take  as  trustee  for  one  of  the  grantors,  and 
not  for  his  own  benefit.  And  the  language  of  the  letter  is  a 
fair  admission  to  that  effect.  It  imports  that  the  writer  was 
not  the  real  owner  of  the  property.  Then,  as  strengthening 
this  position,  we  refer  to  the  only  other  item  of  written  evi- 
dence :  the  will,  and  so  far  as  pertains  to  the  present  inquiry, 
it  is  immaterial  whether  that  instrument  was  valid  and  opera- 
tive as  a  will  or  not. 

On  the  25th  of  March,  1862,  while  Henry  W.  Kings- 
bury was  at  Fortress  Monroe,  in  the  State  of  Virginia, 
temporarily,  in  a  military  capacity,  he  wrote  and  signed  with 
his  own  hand  a  will,  by  the  first  clause  whereof,  he  declared 
that,  "  To  my  mother,  Jane  C.  Kingsbury,  I  leave  twenty 
thousand  dollars,  or  so  much  of  my  Chicago  property  as,  upon 
a  fair  appraisal,  may  be  valued  at  that  amount."  By  the  second 
clause :  "  To  my  sister,  Mary  J.  Buckner,  I  leave  so  much 
of  the  Chicago  property  held  in  my  name  as  shall  amount  to 
one-third  of  the  property  in  the  city  of  Chicago  left  by  my  father^ 
Julius  J.  B.  Kingsbury,  deceased."  By  the  third  clause  :  "To 
my  cousin,  John  J.  D.  Kingsbury,  I  leave  my  property  in 
"Waterbury,  Connecticut,"  &c.  By  the  last  clause  he  declared 
that:  "  The  remainder  of  my  property,  of  every  description, 
I  leave  to  my  devoted  wife  Eva,"  &c. 

There  is  little  doubt  but  the  making  the  portion  devised  to 
his  sister  one- third,  instead  of  one-half,  subject  to  his  mother's 
right  of  dower,  was  the  result  of  a  misapprehension,  arising 
from  his  youth  and  inexperience,  and  the  manner  in  which  the 
income  had  been  previously  divided.  But  it  will  be  perceived 
that  in  the  clause  relating  to  the  devise  to  his  sister  he  uses  the 
peculiar  expression :'  "  So  much  of  the  Chicago  property  held 
in  my  name"     Whereas,  in  the   devise  to  his  mother  it  is : 
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"  So  much  of  my  Chicago  property,"  &c.  To  his  cousin  it  is : 
"My  property  in  Waterbury,"  &c.  To  his  wife :  "  The 
remainder  of  my  property,"  &c.  It  is  an  undisputed  fact  that 
the  only  Chicago  property  held  in  his  name  was  that  conveyed 
by  the  deed  of  May  15th.  Why  this  peculiarity  of  language, 
if  he  had  not  thereby  reference  to  his  sister's  share  thus  con- 
veyed ?  And  why  say  "  the  Chicago  property  held  in  my 
name,"  in  that  connection,  unless  in  deference  to  the  truth? 
The  expression  excludes  every  idea  but  that  of  a  nominal  title, 
and  is  equivalent  to  saying  "  held  by  me  in  trust."  The  deed 
of  May  15  purports,  as  we  have  before  said,  to  be  a  bargain 
and  sale.  Is  it  not  clear,  then,  from  the  letter  and  will,  when 
viewed  in  the  light  of  surrounding  circumstances,  that  the 
agreement  really  made  between  the  parties  was  not  that  stated 
by  the  deed?  We  think  it  is,  and  that,  therefore,  there  is 
written  evidence  of  the  existence  of  a  trust,  and  the  danger  of 
parol  declarations,  against  which  the  statute  was  directed,  is 
effectually  removed.  "If  there  is  some  written  evidence 
inconsistent  with  the  fact  that  the  supposed  purchaser  was  the 
actual  purchaser,  further  evidence  by  parol  is  admissible  to 
prove  the  truth  of  the  transaction."  2  Sug.  on  Vend.  (7  Am. 
Ed.)  911. 

"When  there  is  any  written  evidence  that  the  person  appa- 
rently entitled  is  not  really  so,  that  will  open  the  door  to  the 
admission  of  parol  evidence  to  prove  the  trust,  notwithstanding 
the  statute."     Hill  on  Trustees,  62. 

The  letter  of  the  grantee  makes  reference  to  a  particular 
parol  declaration.  As  there  appears  to  have  been  but  one 
occasion  upon  which  he  had  before  then  made  any  declaration 
to  his  mother  on  the  subject,  that  will  be  regarded  as  the  one 
intended.  Ghertrude  v.  Check,  1  Adol.  &  Ellis,  57.  The 
declaration  was  made  but  a  short  time  after  the  conversation 
between  him  and  Buckner,  as  to  the  fact  and  purposes  of  the 
deed.  The  latter  had  visited  his  mother-in-law  in  Connecticut, 
and  had  probably  told  her  about  it.  Then  when  Henry  vis- 
ited her  in  August  or  September,  it  was  natural  that  she  should 
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make  inquiries  concerning  it.  She  did.  She  inquired  of  him 
whether  his  sister's  property  had  been  turned  over  to  him,  tell- 
ing him  that  Simon  had  told  her  so.  He  replied  "That  is  so, 
but  don't  look  concerned  ;  it  is  only  turned  over  to  me  for  safe 
keeping  ;  it  will  be  restored  to  her." 

If  there  were  no  written  evidence  of  the  existence  of  a  trust, 
and  the  letter  were  clear  and  unambiguous  in  its  terms,  we  are 
inclined  to  think  that,  under  the  doctrine  of  reference  to 
words,  parol  evidence  would  not  be  competent  for  the 
purpose  of  manifesting  and  proving  a  trust,  as  required  by  the 
Statute  of  Frauds. 

In  Virginia,  it  has  been  decided  that  a  letter  containing  a 
promise  to  make  a  deed  of  a  tract  of  land  "according  to  con- 
tract," is  a  sufficient  memorandum  under  the  Statute  of  Frauds, 
notwithstanding  the  terms  of  the  contract  are  not  mentioned; 
provided  the  party  claiming  the  conveyance  can  prove  by  the 
testimony  of  one  witness  the  price  which  was  agreed  to  be  paid 
for  the  land.     Johnson  v.  Ronalds,  Adm.  4  Munf.  77. 

The  doctrine  of  this  case  seems  to  be  contrary  to  the  general 
rule  of  the  English  courts,  they  having  required,  unless 
under  certain  exceptional  circumstances,  that  the  reference  be 
to  some  document  in.  writing,  though  it  has  not  been  deemed 
indispensable  that  such  writing  be  signed.  Clinan  v.  Cooke,  1 
Sch.  &  Lef.  32;  Hodges  v.  Hers/all,  1  Russ.  &  Myl.  116; 
Saunderson  v.  Jackson,  2  Bos.  &  Pull.  238,  and  the  same  rule 
as  to  a  contract  for  the  sale  of  land,  was  followed  by  Chancel- 
lor Kent  in  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  R.  274. 

Still  it  has  been  held  that  when  a  reference  has  been  made 
to  words  by  a  will,  the  words  may  be  proved  by  parol,  not  for 
the  purpose  of  varying  the  terms  of  the  will,  or  adding  to  its 
contents,  but  for  the  purpose  of  describing  or  defining  what 
was  meant.     Sanford  v.  Baikes,  1  Merivale,  646. 

"  And  in  some  cases  of  trusts  imperfectly  expressed,  parol  evi- 
dence has  been  held  admissible  in  explanation  of  the  intent. 
Thus,  when  a  testator  devised  his  estate  to  his  wife,  (  having  a 
perfect  confidence  that  she  will  act  up  to  those  views  which  I 
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have  communicated  to  her  in  the  ultimate  disposal  of  my  prop- 
erty after  her  decease/  the  wife  afterwards  died  intestate,  and 
a  bill  was  filed  by  his  two  natural  children  for  relief  against 
his  heir  and  next  of  kin,  and  her  heir  and  administrator,  alleg- 
ing that  the  testator,  at  the  time  of  making  his  will,  desired 
his  wife  to  give  the  whole  of  his  estate,  after  her  death,  to  the 
plaintiffs,  and  that  she  promised  to  do  so,  parol  evidence  was 
admitted  in  proof  of  this  allegation."  3  Greenl.  Ev.  sec.  365, 
p.  370,  referring  to  Podmore  v.  Gunning,  5  Simon  E>.  485,  S.  C. ; 
7  Sim.  644. 

It  is  not  necessary  to  this  case,  and  we  do  not  commit  our- 
selves to  the  doctrine  of  Podmore  v.  Gunning,  to  the  full  extent 
to  which  the  learned  author  upon  Evidence  has  accepted  it ; 
because  the  admission  of  parol  evidence,  in  that  case,  may  be 
consistently  placed  upon  another  ground,  viz  :  that  if  a  person 
obtains  property  under  a  will,  upon  a  parol  assurance  that  he 
will  dispose  of  it  in  a  particular  way,  the  court  will  regard  his 
attempt  to  keep  the  property,  or  dispose  of  it  otherwise,  as  a 
fraud,  and  not  allow  him  to  set  up  the  statute  of  frauds  where 
a  compliance  with  the  statute  would  be  to  give  effect  to  the 
fraud  which  it  was  intended  to  prevent. 

From  the  best  investigation  we  have  been  able  to  give  to 
the  question,  and  the  authorities  which  bear  upon  it,  we  have 
arrived  at  the  conclusion,  that  inasmuch  as  the  written  evi- 
dence clearly  establishes  the  existence  of  a  trust,  parol  evidence 
of  the  words  referred  to  in  the  letter  is  admissible  for  the 
purpose  of  describing  or  defining  what  was  meant  by  the  let- 
ter, and  as  showing  the  truth  of  the  transaction. 

To  search  for  artificial  rules  by  which  to  exclude  such  evi- 
dence, beyond  the  just  demands  of  the  statute  of  frauds, 
would  be  an  attempted  reversal  of  some  of  the  most  favorite 
maxims  of  courts  of  equity  ;  would  be  the  exercise  of  astute- 
ness in  the  ways  of  defeating  the  plain  intention  of  the  parties, 
and  aiding  in  the  consummation  of  a  fraud  ;  for,  when  a  trust 
is  once  established  by  legal  evidence,  equity  regards  every 
attempt  by    the  trustee   to  appropriate  the  trust  property  to 
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himself,  to  the  exclusion  of  the  rights  of  the  cestui  que  trust,  as 
a  fraud,  contemplated  upon  the  latter. 

The  late  Henry  W.  Kingsbury  was,  as  this  case  shows,  not 
only  a  trustee  of  the  property,  for  his  sister,  but  he  was  an 
honest  trustee.  By  the  last  act  of  his  life,  in  this  respect,  he 
designed  to,  and  did,  admit  the  existence  of  the  trust,  and 
endeavored  to  execute  it.  Immediately  after  his  death,  his 
widow,  one*  of  the  defendants,  in  a  letter  to  the  mother  of  her 
deceased  husband,  recognized  and  admitted  the  trust,  so  far 
as  she  was  concerned,  in  the  most  express  terms,  and  seemed 
distressed  at  tire  suggestion  of  any  obstacle  to  its  immediate 
execution.  Though  her  relations  in  life,  and  to  the  cestui  que 
trust,  became  afterwards  changed  by  another  marriage,  yet  it 
is  incredible  that  if  she  has  been  cognizant  of  the  efforts  which 
have  been  made  to  conceal  the  most  important  item  of  evi- 
dence of  her  former  husband's  relation  to  this  vast  property, 
and  to  wrest  it  from  its  proper  channel,  she  can  view  them 
otherwise  than  with  feelings  of  sorrow  and  regret.  Her  con- 
duct has  been  the  subject  of  severe  criticism  by  counsel,  but  we 
are  inclined  to  believe  that  she,  like  the  unconscious  infant 
whose  name  appears  as  plaintiff  in  the  original  bill,  is  but  the 
involuntary  instrument  in  the  hands  of  designing  men,  who 
stand  in  no  such  relation  to  the  memory  of  the  deceased 
trustee  as  does  Eva  Lawrence. 

The  trust  being  sufficiently  manifested  and  proved  by  wri- 
tings, signed  by  the  party  who  was,  by  law,  enabled  to  declare 
it,  it  must  be  executed. 

This  conclusion  renders  unnecessary  any  discussion  of  the 
question,  made  by  appellants  in  the  cross  bill,  as  to  the  suffi- 
ciency of  the  acknowledgment  of  the  deed  by  Mary  J. 
Buckner,  or  of  the  question  made  by  appellant  in  the  original 
bill,  as  to  the  execution  and  probate  of  the  will ;  because,  if 
properly  executed  and  admitted  to  probate,  the  will  would  bs 
governed  by  the  laws  of  this  State,  where  the  property  is  situ- 
ated ;  and    the  posthumous    birth  of  the    infant    Henry   W. 

Kingsbury,  would,  by  those  laws,  operate  as  an  abatement  of 
22— 58th  III. 
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all  devises  of  property  so  situated.  Gross' Statutes,  p.  800, 
sec.  16,  Wills.  Besides,  the  testator  was  incapable  of  divesting 
the  property  held  in  his  name,  for  the  use  of  Mary  J.  Buckner, 
by  any  devise  he  could  make. 

The  decree  of  the  court  below,  dismissing  both  bills  without 
prejudice,  must  therefore  be  reversed  and  the  causes  remanded, 
with  directions  to  that  court  to  dismiss  the  original  bill  abso- 
lutely, and  to  grant  the  relief  prayed  in  the  cross  bill,  by  a 
decree  establishing  the  equitable  title  in  Mary  J.  Buckner,  to 
her  proper  share  of  the  real  estate  described  in  the  deed  of 
May  15th,  1861,  declaring  the  trust,  and  requiring  the  proper 
conveyance  of  the  legal  title  to  her,  divested  of  any  life  estate 
in  her  husband,  (he  having  renounced  the  same,)  and  of  all 
right  of  dower  in  Eva  Lawrence ;  that  an  account  be  taken 
between  said  Mary  J.  Buckner  and  all  other  parties  interested 
in  the  estate  of  Julius  J.  B.  Kingsbury,  deceased,  according  to 
the  rules  and  practice  of  the  court  of  chancery  in  such  cases, 
and  it  be  decreed  accordingly. 

Decree  reversed. 


Jonas  U.  Grove 

V. 

Jonathan  R.  Miles. 

1.  Vendor  and  purchaser — right  of  the  former  to  enforce  payment 
against  the  property.  A  and  B  entered  into  a  written  agreement,  hy  the 
terms  of  which  the  former  agreed  to  sell  to  the  latter  one-half  of  certain 
mill  premises,  in  consideration  of  which  the  latter  agreed  to  furnish  all 
necessary  machinery,  complete,  in  the  mill  then  erected  on  the  premises, 
for  the  running  of  three  sets  of  stones.  B  furnished  a  par-t  of  the  money 
required  to  complete  the  mill  as  agreed  upon,  the  remainder  being  fur- 
nished by  A,  who  was  authorized  by  B  to  pay  out  money  for  machinery  and 
labor  in  the  further  prosecution  of  the  work,  the  same  being  conducted 
under  the  direction  of  B :  Held,  A  could  maintain  a  bill  to  subject  the 
premises  to  sale  for  the  amount  paid  by  him,  above  the  sum  B  had  paid, 
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necessary  to  complete  the  mill  according  to  the  terms  of  the  agreement,  upon 
the  principle  which  permits  a  vendor  to  file  a  bill  to  subject  to  sale  land  sold 
for  the  unpaid  purchase  money — the  amount  so  expended  by  him  being 
regarded  as  unpaid  purchase  money. 

2.  Construction  of  the  contract.  The  phrase  in  the  agreement  "  in 
consideration  of  machinery  to  be  furnished,  complete,  in  the  mill,"  included 
not  only  the  cost  of  the  machinery,  but  the  labor  and  material  necessary  to 
place  it  in  proper  position  for  use. 

3.  Evidence — receipts  from  third  persons.  In  adjusting  the  accounts 
between  the  parties,  receipts  taken  by  A  from  various  persons  engaged  in 
the  work  for  money  he  paid  them  for  their  work  were  regarded  as  proving 
nothing,  in  themselves,  against  B,  as  they  neither  constituted  evidence  of 
the  value  of  the  work,  nor  where  nor  for  whom  performed. 

Writ  of  Error  to  the  Circuit  Court  of  Macoupin  county  ; 
the  Hon.  Edward  Y.  Rice,  Judge,  presiding. 

Messrs.  Rinaker  &  Welch,  for  the  plaintiff  in  error. 

Mr.  John  M.  Paemer,  Jr.,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  parties  to  this  suit,  entered  into  a  written  agreement, 
by  the  terms  of  which  Miles  agreed  to  sell  to  Grove,  one-half 
of  certain  mill  premises,  in  consideration  of  furnishing  all 
necessary  machinery,  complete,  in  the  mill  then  erected,  for 
the  running  of  three  sets  of  stones. 

Plaintiff  in  error  furnished  $7400,  and  it  is  averred  in  the 
bill  that  the  completion  of  the  mill,  as  agreed  upon,  cost 
$12,411.70.  The  bill  was  filed  to  subject  the  premises  to  sale, 
for  the  difference. 

The  court  below  rendered  a  decree  for  $3,655.20,  and  in 
default  of  payment,  ordered  that  the  premises  be  sold. 

I  It  is  contended  by  counsel  for  plaintiff  in  error,  that  the 
bill  ought  not  to  be  sustained. 
We  do  not  think  the  position  tenable.  The  bill  can  pro- 
perly be  maintained,  upon  an  old  and  familiar  principle, 
which  permits  a  vendor  to  file  a  bill  to  subject  to  sale,  land 
sold,  for  the  unpaid  purchase  money.  The  premises  were 
sold,  in  consideration  of  machinery  to  be  furnished,  complete, 
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in  the  mill.  This  includes,  not  only  the  cost  of  the  machinery, 
but  the  labor  and  material  necessary  to  place  it  in  proper  posi- 
tion for  operation.  The  necessary  cost  of  this  work,  above  the 
amount  paid,  should  be  paid  by  plaintiff  in  error.  We  think 
it  may  fairly  be  regarded,  as  unpaid  purchase  money. 

We  can  not  undertake  from  the  record,  to  adjust  the  accounts 
between  the  parties,  and  we  are  not  satisfied  as  to  the  correct- 
ness of  the  decree.  The  case  does  not  seem  to  have  been 
intelligibly  presented,  and  we  think  it  is  best  that  there  should 
be  a  re-adjustment. 

If  the  cost  of  the  machinery  and  labor,  to  be  furnished  and 
performed  by  plaintiff  in  error,  be  correct  according  to  the 
evidence  and  vouchers  of  the  defendant  in  error,  then  the 
decree  is  manifestly  for  too  small  an  amount.  It  could  not,  by 
any  computation,  be  less  than  $4000. 

If  the  cost  of  the  completion  of  the  mill,  according  to  the 
agreement,  ought  not  to  exceed  the  amount  of  $8,855.62,  as 
testified  to  by  several  witnesses,  then  the  amount  of  the  decree 
is  clearly  too  large.  It  is  therefore  wholly  uncertain,  upon 
what  basis  the  decree  wTas  made. 

Without  more  proof,  the  court  was  not  justified  in  fixing 
the  expenditure  at  $12,000,  and  over.  Included  in  that 
amount  was  about  $4000,  for  work  and  labor,  exclusive  of 
machinery  and  material.  This  was  ascertained  from  the  receipts 
of  various  persons,  for  work  on  the  mill,  as  presented  by 
defendant  in  error.  These  receipts  were  taken  by  Miles,  and 
in  themselves  prove  nothing  whatever  against  Grove.  They 
are  neither  evidence  of  the  value  of  the  work,  nor  where  nor 
for  whom  performed.  The  only  persons  whose  receipts  were 
shown,  who  were  called  as  witnesses,  were  Stevens  and  Marty. 
Neither  of  them  testify  that  their  receipts  were  correct.  Miles 
testified  generally,. that  the  cost  of  the  completion  of  the  mill 
was  over  $12,000.  It  is,  however,  apparent,  that  his  evidence 
was  of  a  random  character,  for  he  fortifies  himself,  by  a  long 
account,  sustained  by  vouchers   of  the  kind   indicated.     The 
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court  should  have  required  more  strict  and  certain  proof  of 
the  account,  before  the  rendition  of  any  decree. 

The  proof  was  wholly  insufficient.  Property  is  poorly  pro- 
tected, when  it  can  be  sold  by  virtue  o^  a  decree,  based  upon 
such  meagre  proof. 

There  is  also  evidence,  tending  to  show,  that  machinery  for 
four  sets  of  stones,  was  put  in  the  mill.  The  obligation  of 
Grove,  was  for  machinery  for  three  sets  only.  This  additional 
expenditure,  outside  of  the  agreement,  must  have  been  inclu- 
ded in  the  account  of  defendant  in  error. 

This  should  not  have  been  allowed.  It  was  in  violation  of 
the  writing  between  the  parties,  and  there  is  no  proof  of  any 
subsequent  agreement,  by  which  Grove  assented  to  the  extra 
machinery. 

It  is  also  assumed  by  counsel  for  plaintiff  in  error,  that  Miles 
paid  his  money  voluntarily,  and  without  the  knowledge  or 
direction  of  Grove,  and  that  he  can  not  thus  make  him  his 
debtor.  The  voluntary  payment  of  the  debt  of  one,  by 
another,  will  not  create  the  relation  of  debtor  and  creditor. 

We  can  not  make  an  application  of  the  principle  to  this 
case. 

These  parties  made  a  written  agreement  for  the  completion 
of  the  mill.  The  w6rk  commenced  and  progressed,  for  some 
time,  under  the  superintendence  of  one  Brooks,  who  had  been 
imployed  by  Grove.  For  some  cause  Brooks  ceased  any 
further  connection  with  the  work,  in  March,  1868.  After 
that,  though  Grove  did  not  give  personal  attention  to  the 
work,  there  was  evidence  tending  to  show  that  he  directed  its 
further  prosecution,  and  authorized  Miles  to  pay  out  money 
for  machinery  and  labor. 

We  forbear  further  comment  on  the  evidence,  as  the  case 
must  be  remanded  for  a  rehearing. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Jacob  M.  Douglass 

v. 

Datid  T.  Littler  et  al. 

1.  Fraud— false  representations — matters  of  opinion.  Ordinarily,  matters 
of  opinion  between  parties  dealing  upon  equal  terms,  though  falsely  stated, 
are  not  relieved  against  in  equity. 

2.  In  order  to  entitle  a  -party  to  relief  for  any  misrepresentation,  it  must 
appear  that  he  relied  upon  it. 

3.  Upon  bill  filed  to  set  aside  a  deed  executed  by  the  complainant  to  the 
defendant,  upon  the  alleged  ground  of  fraud  and  misrepresentation  in  its 
procurement,  it  appeared  the  defendant,  having  purchased  a  tax  title  to  the 
land,  applied  to  the  complainant,  who  owned  the  original  patent  title,  for 
a  quit  claim  deed,  representing  to  the  complainant  that  his  tax  title  was 
good,  and  the  complainant's  title  worthless.  The  evidence  showed  that  the 
defendant  at  the  time  believed  these  representations  to  be  true.  It 
resulted,  however,  that  the  tax  title  was  in  fact  utterly  worthless:  Held, 
the  representation  by  the  defendant  as  to  the  validity  of  his  tax  title,  was 
to  be  regarded  as  a  mere  expression  of  opinion,  and  as  the  parties  dealt 
upon  equal  terms,  there  being  no  special  confidence  or  relation  existing 
between  them,  the  defendant  was  not  guilty  of  a  fraud  for  which  the  deed 
could  be  avoided,  merely  because  of  the  expression  of  such  opinion,  which 
the  facts  did  not  justify,  so  long  as  he  made  no  false  statement  as  to  what 
those  facts  were. 

4.  Moreover,  it  appeared  the  complainant  had. abandoned  his  land  long 
previous  to  the  application  of  the  defendant  for  a  deed,  upon  information 
obtained  from  other  sources  that  it  had  been  sold  for  taxes,  and  that  his 
title  was  gone,  so  that  he  could  not  be  regarded  as  having  relied  upon  the 
representations  of  the  defendant,  but  rather  upon  a  pre-existing  belief  that 
he  had  lost  his  title  by  means  of  the  tax  sales;  and,  not  relying  upon  the 
representations  of  the  defendant,  he  could  not  be  considered  as  having  been 
defrauded  by  them. 

5.  Conveying  an  interest — not  known  to  exist.  A  party  can  hardly  be 
said  to  part  with  a  right,  or  title,  of  the  existence  of  which  he  is  wholly  igno- 
rant; and  if  he  does  not  so  intend,  a  court  of  equity  will,  in  ordinary  cases, 
relieve  him  from  the  legal  effect  of  instruments  which  surrender  such  unsus- 
pected right  or  title. 

6.  But  this  principle  has  no  application  to  a  case  where  the  owner  of  a 
paramount  title  to  land,  fully  aware  of  the  existence  of  his  own  title,  sur- 
renders it  to  the  owner  of  an  adverse  tax  title  upon  a  misconception  as  to 
the  strength  of  the  tax  title. 
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7.  Inadequacy  of  consideration — voluntary  conveyance,  as  between  the 
parties.  Mere  inadequacy  of  consideration,  in  the  absence  of  fraud,  will 
not  be  sufficient  to  enable  a  grantor  to  avoid  his  deed  made  in  submission 
to  an  adverse  claim  of  a  tax  title,  without  first  making  an  investigation  as 
to  whether  it  was  well  founded  or  not,  although  the  tax  title  may  really 
have  been  of  no  validity.  Equity  will  not  relieve  a  party  against  such  neg- 
ligence and  folly. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

Mr.  William  B.  Jones,  for  the  plaintiff  in  error. 

Messrs.  Williams  &  Burr,  and  Mr.  Milton  Hay,  for  the 
defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Jacob  M.  Douglass 
against  David  T.  Littler,  in  the  Logan  circuit  court,  on  the 
6th  day  of  January,  1868,  to  set  aside  a  deed  of  three  half  sec- 
tions of  land,  executed  by  Douglass  to  Littler  on  the  16th  day 
of  July,  1864,  on  the  ground  of  fraud  on  the  part  of  Littler  in 
the  procurement  of  said  deed. 

The  bill  alleges  that  Douglass  owned  the  land  in  fee  simple; 
that  Littler,  for  the  purpose  of  defrauding  Douglass,  first  wrote 
him  a  letter  dated  July  1,1864,  in  which  he  falsely  represented 
that  he  was  interested  in  the  land  ;  and  another,  dated  July 
13,  1864,  in  which  he  falsely  represented  that  he  owned  the 
land  which  Douglass  formerly  owned,  and  asked  Douglass  to 
give  him  (Littler)  a  deed,  proposing  to  pay  him  for  the  trouble 
of  executing  the  deed,  saying  to  Douglass  it  could  do  him  no 
harm  to  part  with  that  which  was  of  no  value  or  advantage  to 
him. 

It  is  further  charged,  that  R.  B.  Latham  had  upon  the  land 
an  invalid  and  worthless  tax  title;  that  Latham,  on  the  14th 
of  July,  1864,  conveyed  to  Littler,  by  quit  claim,  the  S.  hf.  of 
sec.  20,  the  N.  W.  qr.  of  sec.  29,  and  the  S.  W.  qr.  of  sec.  28 ; 
and  that,  on  the  16th  of  July,  Littler  visited  Douglass  at  the 
residence  of  the  latter,  in  Burlington,  New  Jersey,  and  falsely 
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and  fraudulently  represented  to  Douglass,  substantially,  that 
he  (Littler)  had  purchased  all  of  said  lands  at  tax  sale  ;  that 
he  had  fully  investigated  the  title,  and  that  Douglass  had 
wholly  lost  his  title;  that  it  was  worthless,  and  Littler's  title 
was  good,  and  that  Littler  cared  nothing  about  the  Douglass 
title,  except  that  it  might  avoid  trouble  some  day  to  Littler's 
children. 

Further,  that  Douglass  was  in  a  delusion  about  his  title ; 
that  Littler  knew  that  fact,  and  knew  Douglass'  title  was 
good,  and  that  the  tax  title  was  worthless  ;  that  Littler  encour- 
aged such  delusion,  and  withheld  from  Douglass  information 
which  he  ought  to  have  imparted. 

That  Douglass,  confiding  in  the  truth  of  the  statements  of 
Littler,  executed  said  conveyance  for  no  consideration.  Lit- 
tler proposed  to  pay  Douglass  for  the  trouble  of  executing  the 
deed,  which  Douglass  refused,  and  Littler  then  handed  him 
$25  as  a  present  to  Douglass'  wife. 

The  answer  of  Littler  to  the  original  bill,  neither  admits  nor 
denies  that  Douglass  ever  had  a  good  title  to  the  lands  ;  denies 
that  he  had  such  title  on  the  16th  of  July,  1864,  denies 
expressly  the  fraud  as  charged,  admits  the  writing  of  the  let- 
ters to  Douglass,  of  the  1st  and  13th  of  July,  and  says  any 
statement  in  said  letters  to  the  effect  that  Douglass'  title  was 
worthless,  "was  merely  an  expression  of  opinion,  and  was  then, 
and  still  is,  fully  entertained."  That  he  visited  Douglass  at 
his  residence,  exhibited  his  deeds,  and  desired  to  purchase  the 
lands  ;  that  Douglass  told  him  he  had  abandoned  the  lands, 
having  lost  his  title  by  failure  to  pay  the  taxes,  and  willingly 
and  promptly  executed  the  conveyance  desired  ;  that  Douglass 
claimed  to  have,  and  to  act  on  full  knowledge  and  informa- 
tion ;  that  Littler  only  desired  a  conveyance  for  those  lands 
previously  conveyed  to  him  by  Latham,  but  Douglass  had  so 
utterly  abandoned  the  lands,  that  he  directed  the  entire  three 
half  sections  to  be  conveyed. 

The  answer  further  sets  up,  and  relies  on  claim  and  color 
of  title  in  Latham,  by  virtue  of  the  tax  deeds,  and  payment  of 
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taxes  thereunder,  and  asks  the  protection  of  the  statute  of  lim- 
itation of  1839.  It  does  not  rely  on  lapse  of  time,  or  limitation, 
aside  from  said  statute,  but  alleges  Littler  has  expended  many 
thousands  of  dollars  improving  the  lands.  It  avers  that  he  has 
conveyed  to  S.  C.  Parks  the  S.  W.  qr.  of  sec.  28,  and  to  Levi 
Baxter  the  N.W.  qr.  of  same  section,  and  mortgaged  to  W.  A. 
Turuey  the  S.  hf.  of  sec.  20,  and  N.  hf.  of  sec.  29. 

The  circuit  court  dismissed  the  bill,  and  the  complainant 
brings  the  record  here  and  assigns  the  dismissing  of  the  bill  as 
error. 

The  lands  in  controversy  were  entered  in  the  name  of  the 
plaintiff,  Jacob  M.  Douglass,  and  purchased  by  him  from  the 
United  States  in  1835. 

R.  B.  Latham  held  two  tax  deeds  of  them,  under  tax  sales 
made  in  1851  and  1858.  He  paid  the  taxes  assessed  on  the 
two  half  sections  in  20  and  29,  for  the  years  1858,  1859, 1860, 
1861,  1862,  1863  and  1864;  the  taxes  for  1864  were  paid 
April  23d,  1865. 

It  appears  from  the  testimony  of  Littler  and  Latham,  that 
in  the  spring  of  1864  Mr.  Littler  was  a  young  man,  residing 
in  Lincoln,  111.  He  had  been  admitted  to  practice  law  for  some 
three  years,  but  had  little  practice  in  the  circuit  court,  and 
was  a  justice  of  the  peace.  He  had  never  had  anything  to  do 
with  tax  titles.  Mr.  Latham,  who  was  an  intimate  friend, 
proposed  to  sell  to  him,  for  $3,000,  the  S.  hf.  of  sec.  20,  the 
N.W.  qr.  of  sec.  29,  and  the  S.  W.  qr.  of  sec.  28,  in  town  20, 
N.  R.  4  W.,  a  part  of  the  lands  in  controversy.  Latham's 
title  was  founded  on  tax  sales,  but  he  told  Littler  he  had  taken 
a  great  deal  of  pains  in  having  the  sales  made,  and  that  his 
title  was  good.  Littler,  without  making  any  examination  as 
to  the  tax  title,  closed  the  bargain  with  Latham  for  the  lands. 
About  the  1st  day  of  May,  1864,  he  paid  $500  down,  con- 
veyed to  Latham  a  lot  of  land  on  the  public  square  in  Lincoln 
for  $500,  now  worth  $3,000  or  $4,000,  and  gave  his  notes  for 
$2,000,  all  of  which  have  since  been  paid  ;  but  the  deed  was 
not  executed  until  July  14th,  1 864,  it  being  a  quit  claim  deed. 
After  closing  the  trade  with  Latham,  but  before  obtaining  his 
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deed,  Littler  wrote  to  the  complainant,  stating  that  he  (Littler) 
was  interested  in  the  land,  and  asking  if  Douglass  was  the  per- 
son who  formerly  owned  the  same.  Douglass  answered,  stating 
in  substance  that  he  was.  At  this  time  Littler  intended  to  try 
to  get  a  quit  claim  deed  from  Douglass  by  correspondence. 
He  was  then  informed  that  S.  P.  Hodgen  had  started,  or  was 
about  to  start,  to  see  Douglass  to  buy  the  land.  He  consulted 
with  Mr.  Latham,  and  was  advised  by  the  latter  to  go  and  see 
Douglass,  and  try  to  get  a  quit  claim  deed  if  it  could  be  got 
for  $500.  Littler  did  not  think  a  quit  claim  deed  from  Doug- 
lass worth  that  sum,  but  Latham  told  him  it  would  be  worth 
that  much  if  he  ever  wanted  to  sell.  Acting  upon  this  advice, 
Littler  visited  New  Jersey  and  obtained  his  quit  claim  deed, 
and  paid  to  Douglass  $25  to  hand  to  his  wife,  Douglass  declin- 
ing to  receive  anything  himself.  Littler  testifies  that  Douglass 
voluntarily  included  in  the  deed  the  N".  W.  qr.  of  sec.  28,  and 
the  N.  E.  qr.  of  sec.  29,  which  he  (Littler)  did  not  claim,  but 
which  one  Baxter  had  bought  of  Latham. 

After  returning  to  Illinois,  Littler  offered  to  quit  claim  the 
last  mentioned  two  quarter  sections  to  Baxter  for  $100,  which 
Baxter  refused  to  give,  thinking  his  own  tax  title  was  good. 
Littler  swears  he  never  doubted  the  validity  of  Baxter's  title, 
it  depending  on  the  same  tax  sales  as  his  own,  till  Baxter 
refused  to  contribute  the  $100,  when  Littler's  attorney,  Mr. 
Greene,  of  his  own  motion,  examined  the  records  of  the  tax 
sales,  and  pronounced  the  sales  invalid. 

The  statements  of  Littler,  by  which  Douglass  claims  to  have 
been  defrauded,  consisted  of  assurances,  more  or  less  confi- 
dently made,  that  the  title  of  Douglass  had  failed  by  reason  of 
tax  sales,  and  that  the  title  of  Littler,  derived  from  such  sales, 
had  become  perfect. 

As  to  the  good  faith  of  Littler  in  making  such  statements, 
we  have  not  only  Littler's  sworn  statement  that  he  believed 
the  tax  title  to  be  good,  and  Latham's  assurance  to  him  that  it 
was  so,  but  the  fact  that  he  invested  his  all  in  it  by  paying, 
and  promising  to  pay  for  it,  more  than  twice  as  much  as  he 
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was  worth,  and  the  further  fact  that  for  $100  he  offered  to 
quit  claim  to  Baxter,  the  title  which  he  had  obtained  from 
Douglass  to  320  acres  of  the  land  which  Baxter  had  bought 
of  Latham,  under  the  same  tax  title,  indicate  very  strongly 
Littler's  faith  in  the  tax  title,  and  the  small  account  in  which 
he  held  the  title  acquired  from  Douglass. 

We  think  the  proof  fails  to  show,  that  Littler,  knowingly, 
made  any  misrepresentations  as  to  the  title,  and  that  it  does 
show  he  believed  the  representations  he  made,  as  to  Douglass' 
title,  to  be  true. 

It  is  insisted,  however,  that  although  the  proof  fails  to 
establish  actual  fraud,  and  Littler  may  have  honestly  enter- 
tained the  opinions  expressed  to  Douglass,  the  latter  was, 
nevertheless,  deceived  and  defrauded  by  them. 

As  to  what  the  representations  were,  Littler,  in  his  letter  of 
July  13th,  to  Douglass,  says  :  "  I  am  the  owner  of  the  lands 
you  formerly  owned,  and  would  like  to  have  you  give  me  a 
quit  claim  deed.  It  can  do  you  no  harm  to  part  with  that 
which  is  of  no  advantage  or  value  to  you."  It  does  not  appear 
that  letter  had  been  received  previously  to  the  making  of  the 
deed  of  July  16th  ;  we  think  it  had  not.  Douglass  swears  that 
Littler  spoke  positively  on  the  question  of  title,  claimed  to 
have  examined  the  same,  and  that  his  title  had  become  per- 
fect, and  that  of  Douglass  had  wholly  failed.  Littler  swears 
he  did  nothing  more  than  express  a  belief  in  the  goodness  of 
his  own  title,  without  stating  he  had  examined  the  same. 

The  only  real  difference  as  to  what  transpired  between  Lit- 
tler and  Douglass,  relates  to  the  degree  of  confidence  with 
which  Littler  spoke  concerning  the  title.  What  he  said  as  to 
that,  was  but  a  matter  of  opinion.  Douglass  admits  Littler 
told  him  his  title  was  founded  on  a  tax  sale.  Littler  did  not 
represent  himself  as  a  lawyer,  or  that  he  had  taken  any  pro- 
fessional opinion  on  the  state  of  the  title.  He  truly  disclosed 
the  origin  of  his  own  title,  and  gave  Douglass  all  the  informa- 
tion that  could  be  needed  for  tracing  up  the    same.      The 
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source  of  information  to  ascertain  the  facts,  upon  which  the 
validity  of  the  tax  title  depended,  was  the  records  of  the 
county  clerk's  office  of  the  county  in  which  the  lands  lay,  and 
they  were  open  to  all  persons  for  information,  equally  as  acces- 
sible to  Douglass  as  to  Littler,  save  that  Douglass  resided  at  a 
greater  distance  away. 

There  was  no  necessity  of  making  the  deed  at  once,  and  by 
taking  a  little  time  for  examination  and  inquiry,  the  defects 
in  the  tax  title  might  have  been  discovered  before  the  mak- 
ing of  the  deed.  Littler  made  no  misstatement  of  any  matter 
of  fact ;  he  said  his  tax  title  was  good,  but  made  no  statement 
of  any  matter  going  to  show  the  title  was  valid.  Whether  it 
was  good  or  not,  was  a  question  of  law,  for  the  decision  of 
which,  Douglass,  so  far  as  then  appeared,  was  as  competent  as 
Littler ;  and  the  facts  upon  which  an  opinion  might  be  based, 
were  placed  within  his  reach  by  Littler,  by  his  disclosing  the 
proper  source  of  information.  The  parties  dealt  upon  equal 
terms  ;  there  was  no  special  confidence  or  relation  existing 
between  them,  and  Littler  was  not  guilty  of  a  fraud  for  which 
this  deed  can  be  avoided,  merely  because  he  expressed  an 
opinion  as  to  the  validity  of  his  tax  title,  which  the  facts  did 
not  justify,  so  long  as  he  made  no  false  statement  as  to  what 
those  facts  were. 

Ordinarily,  matters  of  opinion  between  parties  dealing  upon 
equal  terms,  though  falsely  stated,  are  not  relieved  against. 
Drake  v.  Latham,  50  111.  270;  1  Story  Eq.  Ju.  §  197  ;  Stover 
v.  Mitchell,  45  111.  213. 

Again,  to  entitle  the  plaintiff  to  relief  for  any  misrepresen- 
tation, he  must  have  relied  upon  it.  Did  Douglass  rely  upon 
any  assurance  of  Littler,  as  to  the  condition  of  the  title  ?  It 
is  almost  inconceivable  that  Douglass  would  make  a  convey- 
ance of  valuable  land  to  an  entire  stranger,  merely  because  the 
latter  claimed  to  own  the  same  land  already.  The  explanation 
of  such  conduct  is  furnished  by  the  following   letter   from 
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Douglass  to  Littler,  dated  July  8,  1864,  in  reply  to  Littler's 
letter  of  inquiry  of  July  1,  1864: 

"Burlington,  July  8,  1864. 
David  T.  Littler,  Esq. : 

Dear  Sir : — Yours  of  July  1st  was  received  July  7th.  In 
reply  to  your  questions,  first,  I  purchased  of  Samuel  G.Wright, 
about  20  years  past,  a  section  of  land  in  Illinois,  in  Sangamon 
county,  near  Springfield  ;  the  tax  was  paid  for  years  by  Mr. 
S.  G.  Wright.  He  having  deceased,  and  having  my  papers  in 
his  possession,  I  sent  out  by  one  of  my  friends  to  pay  the  tax, 
I  think,  two  years  ago.  When  my  friend  returned,  he 
informed  me  my  land  was  sold  for  the  said  taxes.  After  mak- 
ing inquiry  what  I  should  do,  I  was  informed  it  would  be 
more  trouble  and  expense  than  it  was  all  worth,  so  ended  my 
Illinois  fortune. 

I  am  with  much  respect,  yours, 

J.  M.  Douglass." 

Mr.  Littler  swears,  Douglass  told  him  he  had  paid  no  atten- 
tion to  the  land  for  more  than  twenty  years,  except  in  sending 
an  agent  out  to  look  after  it  for  him. 

The  inducement  to  the  making  of  the  deed  in  question,  was 
a  conviction  in  the  mind  of  Douglass  that  the  title  to  his  lands 
had  become  worthless  through  a  sale  of  them  for  taxes,  and 
this  letter  affords  conclusive  proof  that  such  conviction  existed 
long  before  he  ever  heard  of  Littler,  and  had  been  acted  upon 
by  an  entire  abandonment  of  the  lands,  as  not  worth  caring  for. 
Douglass  had  received,  long  previously,  information  of  the  sale 
of  his  lands  for  taxes  ;  he  then  set  on  foot  his  own  inquiry 
as  to  what  he  should  do,  and  the  result  of  it  was,  that  it  would 
be  more  trouble  and  expense  to  recover  the  lands  than  they 
were  worth.  This  was  a  satisfactory  ground  for  him  upon 
which  to  act ;  he  let  the  lands  go,  and  cared  no  further  for 
them.  How,  then,  can  it  be  said  Littler's  expression  of  opin- 
ion, that  his  tax  title  was  good,  produced  in  the  mind  of 
Douglass  the  belief  of  the  worthlessness  of  his  title? 
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The  unhesitating  readiness,  too,  with  which  Douglass  execu- 
ted the  deed,  evinces  that  such  belief  was  a  pre-existing  one. 
He  asked  nothing  for  his  lands,  he  cared  nothing  for  them, 
and  made  the  deed  for  the  asking.  He  really  learned  nothing 
additional  from  Littler,  except  that  the  latter  was  the  owner 
of  the  tax  title.  That  his  lands  were  lost  to  him,  by  means  of 
a  sale  for  taxes,  he  had  already  assured  himself  of.  If  Doug- 
lass did  not,  in  fact,  rely  upon  any  statement  of  Littler,  he 
could  not  have  been  defrauded  thereby. 

But  it  is  said,  if  the  parties  were  in  a  mutual  error,  suppos- 
ing Douglass  had  no  real  interest  in  the  lands,  and  that  the 
deed  was  only  removing  a  cloud  upon  Littler's  title,  if  it  did 
pass  a  valuable  estate,  it  was  something  neither  party  intended, 
and  the  deed  should  be  set  aside. 

A  party  can  hardly  be  said  to  intend  to  part  with  a  right,  or 
title,  of  whose  existence  he  is  wholly  ignorant ;  and  if  he  does 
not  so  intend,  a  court  of  equity  will,  in  ordinary  cases,  relieve 
him  from  the  legal  eifect  of  instruments,  which  surrender  such 
unsuspected  right  or  title.  1  Story  Eq.  Ju.  §  122.  But  we 
do  not  consider  this  case  comes  within  range  of  that  principle. 

Here,  Douglass  was  aware  of  the  existence  of  his  own  title, 
and  knew  of  the  adverse  tax  title;  the  misconception  was  as  to 
the  strength  of  the  tax  title.  Douglass  saw  fit  to  yield  to  it  as 
the  paramount  title,  without  any  investigation  as  to  its  valid- 
ity, which  the  most  ordinary  precaution  would  have  required 
of  him  to  make  before  making  the  deed  ;  or,  as  seems  likely, 
he  had  no  care  for  its  validity,  and  made  the  deed  in  conse- 
quence of  a  predetermined  choice  to  abandon  the  land,  after  a 
balancing  of  the  profit  and  loss  of  retaining  it,  or  letting  it  go. 

It  is  insisted  there  was  such  inadequacy  of  price,  as  to  dem- 
onstrate some  gross  imposition  or  some  undue  influence.  The 
lands  appear  to  have  been  worth  about  $10  per  acre  at  the 
date  of  the  deed,  and  Hodgen  testifies  he  visited  Douglass  to 
buy  the  lands,  but  did  not  arrive  until  after  Littler  had  pro- 
cured the  deed,  and  that  he  would  have  paid  Douglass  $8  or 
per  acre  for  them,  and  risked  any  tax  titles  on  them  ; 
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he,  however,  valued  the  lands  at  $15  per  acre,  much  higher 
than  the  other  witnesses. 

But  here  the  grantor,  in  making  the  conveyance,  intended 
the  consideration  therefor  to  be  nominal.  We  find  he  did  not 
make  the  deed  by  reason  of  any  fraud  perpetrated  upon  him, 
and  equity  will  not  enable  him  to  retake  that  which  he  has 
conveyed  voluntarily,  without  being  in  any  way  defrauded. 

The  assertions  of  Littler  in  regard  to  title,  were  but  matters 
of  opinion,  upon  which  Douglass  had  no  right  to  rely  ;  and  if 
he  did  rely  upon  them,  it  was  his  own  indiscretion.  It  may 
have  been  unwise  in  Douglass,  a  long  time  ago,  to  have  given 
over  this  land  as  not  worth  reclaiming  from  its  sale  for  taxes, 
but  it  was  his  own  act.  To  make  a  release  of  his  right,  in  sub- 
mission to  an  adverse  claim  of  a  tax  title,  without  first  making 
any  investigation  as  to  whether  the  latter  was  well  founded  or 
not,  was  very  great  negligence  ;  and  whatever  the  plaintiff  has 
suffered,  has  arisen  from  culpable  inattention  to  his  own 
interests. 

We  view  this  as  an  application  by  the  complainant  to  be 
relieved  against  the  consequences  of  his  own  gross  negligence, 
indiscretion  and  folly. 

Chancellor  Kent,  speaking  upon  this  subject  in  his  Com- 
mentaries, says : 

"  The  common  law  affords,  to  every  one,  reasonable  protec- 
tion against  fraud  in  dealing,  but  it  does  not  go  to  the  romantic 
length  of  giving  indemnity  against  the  consequences  of  indo- 
lence and  folly,  or  a  careless  indifference  to  the  ordinary  and 
accessible  means  of  information."     Vol.  2,  646,  11th  Ed. 

And  it  is  the  settled  doctrine  that  the  effects  of  such  conduct 
are  not  relievable  against  in  equity.  1  Story  Eq.  Ju.  §  105, 
§  200  a. 

The  decree  of  the  court  below,  dismissing  the  bill,  is  affirmed. 

Decree  affirmed, 

Mr.  Justice  Scott  took  no  part  in  this  decision. 
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Kobert  Riley 

v. 
Hugh  Quigley. 

This  is  the  same  case  reported  in  50  111.  304,  and  the  only  question  con- 
sidered in  the  opinion  of  the  court  is  the  credibility  of  the  additional 
testimony  adduced  on  another  hearing  in  the  court  below. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  B.  S.  Edwards,  Judge,  presiding. 

Messrs.  J.  C.  &  C.  L.  Conkling,  for  the  appellant. 

Mr.  Charles  S.  Zane,  and  Messrs.  Herndon  &  Oren- 
dorff,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  case  has  already  been  before  this  court,  and  is  reported 
in  50  111.  304,  where  the  facts  will  be  found  stated.  It  has 
since  been  heard  in  the  court  below,  and  a  decree  pro  forma 
entered  for  complainant. 

The  only  difference  between  the  present  record  and  that 
formerly  before  us,  is,  that  since  the  former  hearing,  the  com- 
plainant has  taken  the  depositions  of  Michael  Quigley  and 
Mary  Furlong.  Quigley  is  sworn  for  the  purpose  of  showing 
he  gave  Riley  notice  of  Hugh  Quigley's  mortgage  at  the  time 
Riley  bought.  He  admits,  however,  in  his  deposition,  that  he 
falsely  told  Riley's  attorneys  there  was  no  mortgage,  and  this 
admission,  and  the  fact  that  his  testimony  is  inconsistent  with 
the  other  evidence  in  the  case,  coming  from  unimpeached 
sources,  compel  us  to  discredit  his  statement. 

Mary  Furlong  testifies  as  to  what  took  place  when  Riley 
went  to  the  land  to  inquire  of  Hugh  Quigley  if  he  had  a  mort- 
gage. Her  testimony,  however,  is  controverted  by  that  of 
Rayburn,  a  wholly  disinterested  witness,  who  went  with 
Riley,  with  full  knowledge  of  the  nature  of  the  business,  and 
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his  recollection  of  what  was  said  is  entitled  to  much  more 
confidence  than  that  of  Mary  Furlong,  who  was  only  acci- 
dentally present  for  a  part  of  the  time,  if  indeed  she  was 
present  at  all.  Discredit  is  also  cast  upon  some  of  her  state- 
ments by  the  testimony  of  other   witnesses    besides  Rayburn 

We  adhere  to  our  former  views  in  regard  to  the  case. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


The  President  and  Board  of  Trustees  of  the  Town 

of  Odell 

V. 

Adolph  Schroeder  et  ux. 

1.  False  imprisonment.  A  town  officer  who  holds  in  custody  a  per- 
son committed  by  a  verbal  order  of  a  police  magistrate  for  non-payment 
of  a  fine  imposed  for  the  breach  of  a  town  ordinance,  acts  not  only  without 
authority,  but  in  violation  of  law. 

2.  Municipal  corporations — whether  liable  for  unauthorized  acts  of  offi- 
cers. A  municipal  corporation  is  not  liable  for  the  illegal  and  unauthorized 
acts  of  its  officers,  in  administering  an  ordinance.  Nor  is  it  made  liable  by 
the  fact  that  its  board  of  trustees  are  cognizant  of  the  tortious  act,  or  even 
participate  therein. 

3.  Same — execution  against.    It  is  erroneous  to  issue  execution  on  a 

^  judgment  against  a  municipal  corporation. 
E, 


Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
'homas  F.  Tipton,  Judge,  presiding. 


Messrs.  Pillsbury  &  Lawrence,  and  Mr.  A.  P.  "Wright, 
for  the  appellants. 

Messrs.  Hughes  &  McCart,  for  the  appellees. 
23— 58th  III. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Adolph 
Schroeder  and  Hattie  Schroeder,  his  wife,  in  the  Liv- 
ingston circuit  court,  against  appellants,  to  recover  damages 
for  a  false  imprisonment.  It  appears  the  town  of  Odell  was 
incorporated  under  the  general  laws  of  this  State,  and  had,  by 
virtue  of  such  laws,  passed  ordinances  for  the  preservation  of 
the  peace,  and  had  appointed  officers  and  entrusted  them  with 
the  poAver  of  enforcing  the  ordinances  thus  adopted  ;  that  in 
March,  1 868,  Mrs.  Schroeder  was  charged,  before  a  justice  of  the 
peace  of  the  town,with  assault  and  battery ;  a  warrant  was  issued, 
she  was  arrested,  taken  before  the  justice,  and  on  a  trial  she 
was  fined  $15.  She  was  then  confined  in  the  town  prison 
immediately  on  the  termination  of  the  trial,  which  was  about 
dark,  and  remained  so  confined  until  the  next  evening.  The 
town  prison  was  not  close ;  it  was  without  fire,  bedding  or 
other  furniture,  except  a  little  straw  which  was  damp,  until  a 
few  hours  before  she  was  released,  when  a  stove  was  put  up 
and  a  fire  made.  The  weather  was  cold  and  very  dis- 
agreeable. 

It  is  claimed  that  Mrs.  Schroeder  received  great  and  perma- 
nent injury  to  her  health,  and  this  suit  is  instituted  to  recover 
damages  for  the  injury.  On  a  trial  in  the  McLean  circuit 
court,  to  which  the  venue  had  been  changed,  the  jury  found  a 
verdict  for  $900,  upon  which  the  court  below  rendered  a 
judgment. 

It  nowhere  appears  that  the  constable  had  any  mittimus  or 
warrant  for  the  committal  of  Mrs.  Schroeder  to  prison.  All  that 
is  claimed  is,  that  the  justice  of  the  peace  directed  the  consta- 
ble "  to  take  care  of  her."  Without  a  mittimus,  the  constable 
had  no  right  to  imprison  her.  He  had  received  an  exe- 
cution against  her  property,  but  that  conferred  no  power  to 
imprison.  The  mere  order  of  the  justice  of  the  peace  "to  take 
care  of  her,"  although  it  may  have  made  him  a  party  to  the 
imprisonment,  could  confer  no  authority.  The  law  has  not 
vested  justices  of  the  peace  with  the  power  to  order  persons  to 
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be  imprisoned  at  their  pleasure.  For  the  breach  of  a  town 
ordinance,  the  party  forfeits  a  sum  of  money  that  may  be 
recovered  by  the  corporation  in  an  action  of  debt.  But 
the  proceeding  is  not  criminal  in  its  form.  The  justice  of 
the  peace  had  no  more  right  to  order  the  committal,  than 
he  would,  at  the  end  of  a  trial  between  two  individuals, 
to  order  the  defendant  to  be  imprisoned.  And  when  offi- 
cers assume  the  power  to  imprison  without  authority  of 
law,  or  without  any  of  the  forms  or  processes  usual  and 
necessary  to  be  employed,  they  become  liable  for  false 
imprisonment.  The  liberty  of  the  citizen  can  not  be  so 
far  trifled  with,  that  any  constable  in  the  land  may  of 
his  own  volition,  commit  and  hold  him  in  custody  until 
it  suits  his  convenience  or  pleasure  to  release  him ;  nor 
may  a  justice  of  the  peace  order  whom  he  may  choose 
to  be  thus  confined.  The  constitution  prohibits  it  from 
being  done  except  by  due  process  of  law.  The  liberties 
of  the  people  depend  upon  a  firmer  basis  than  the  will 
and  pleasure  of  such  officers.  All  rightful  imprisonment 
is  the  sentence  or  act  of  the  law,  and  that  sentence  must 
be  reached  through  the  proceedings  appointed  by  the  law. 
Despotic  or  absolute  power,  in  every  form,  is  prohibited  by 
our  constitution. 

It  however  remains  to  determine  whether  the  town  is  liable 
for  this  imprisonment.  The  fact  that  the  trustees  adopted  the 
ordinances,  and  appointed  the  town  constable  to  see  they 
were  executed,  did  not  render  the  town  liable  for  the  unauthor- 
ized, illegal  and  oppressive  acts  of  that  officer.  They,  as  the 
representatives  of  the  town  only  empowered  him  to  do  what 
the  ordinances  required,  and  not  to  oppress  citizens  of  the 
place.  They  did  not  direct  the  act  to  be  done,  either  as  a 
board  or  as  individuals ;  they,  we  must  suppose,  had  no  idea 
the  officer  would  do  anything  more  than  the  law  required.  All 
officers  are  required  to  perform  their  duty,  and  the  electing  or 
appointing  power  expects  them  to  do  no  more ;  and  if  they 
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should,  that  power  is  not  responsible  for  the  wrong.  This 
was  the  individual  act  of  the  officers. 

The  building  of  the  prison  was  a  lawful  act,  and  its  con- 
struction did  not  render  the  town  liable  for  the  wrongful 
imprisonment  of  persons  therein,  when  they  have  done  no  act 
contributing  to  it.  Whether  they,  as  individuals,  would  be 
liable  for  creating  a  noisome,  unhealthy  and  uncomfortable 
prison,  and  requiring  persons,  by  ordinance,  to  be  incarcerated 
in  it,  is  a  question  not  now  before  us  for  consideration,  and  is 
therefore  not  discussed.  But  while  the  trustees  and  other  offi- 
cers might,  by  illegal  and  unwarranted  exercise  of  power, 
render  themselves  individually  liable,  that  would  not  render 
the  town  liable.  Any  information  the  trustees  may  have  had 
in  reference  to  this  imprisonment,  or  even  had  they  partici- 
pated in  the  illegal  imprisonment,  could  not  render  the 
corporation  liable.  The  people,  when  they  elect  these  officers, 
can  not  be  presumed  to  have  intended  to  authorize  them  to  do 
illegal  acts  ;  to  so  hold,  would  be  to  indulge  in  a  presumption 
wholly  unauthorized,  as  we  know  such  could  not  have  been 
intended.  Their  election  but  authorizes  them  to  perform  legal 
acts,  and  to  exercise  legitimate  power ;  and  when  they  depart 
from  their  proper  power,  they  must  be  held  individually  lia- 
ble, but  not  to  impose  a  liability  on  the  corporation.  It  would 
not  be  held  that  a  county  would  become  liable  for  the  wrong- 
ful or  oppressive  acts  of  a  sheriff,  because  the  people  had  elected 
him  to  the  office ;  and,  in  principle,  what  constitutes  the 
difference  ? 

Nor  could  the  fact  that  the  trustees  knew  of  the  imprison- 
ment, in  any  manner  render  the  town  liable,  any  more  than 
would  such  knowledge  by  any  other  citizens  of  the  village. 
Having  provided  proper  ordinances  for  the  police  of  the  town, 
they  had  performed  their  duty,  and  were  not  required  to  give 
their  personal  attention  to  their  enforcement.  They  are  not 
required  by  their  charter  to  act  individually  in  prosecuting 
persons  for  violating  such  ordinances. 
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On  no  grounds  presented  by  this  record,  do  we  perceive 
the  corporation  can  be  held  liable.  It  was  also  error  to  award 
execution  against  the  town.  The  City  of  Chicago  v.  Hasley, 
25  111.  595. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Zachariah  A.  Morrow  et  al.  Adm'rs,  etc. 

V. 

William  C.  Rainey  et  al. 


Redemption  from  sale  on  foreclosure — legal  tender  notes.  The  act 
of  Congress  of  February  25,  1862,  known  as  the  legal  tender  act,  did  not 
operate  to  authorize  a  redemption  from  a  sale  on  foreclosure  of  a  mortgage, 
had  prior  to  the  passage  of  that  act,  by  payment  or  tender  of  United  States 
treasury  notes. 

Writ  of  Error  to  the  Circuit  Court  of  Greene  county;  the 
Hon.  D.  M.  Woodson,  Judge,  presiding. 

Mr.  J.  W.  English  and  Mr.  William  Thomas,  for  the 
plaintiffs  in  error. 

Messrs.  Woodson  &  Withers,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion   of  the  Court : 

This  record  presents  this  case :  At  the  October  term,  1861, 
of  the  Greene  Circuit  Court,  William  Dodgson  obtained  a 
decree  in  chancery  against  plaintiffs  in  error,  as  administrators 
of  French  Hazle,  deceased,  to  foreclose  a  mortgage  before  that 
time  executed  by  Hazle  to  Dodgson,  on  certain  lands  in  the 
county  of  Greene.  In  pursuance  of  the  decree,  Richard  B. 
Hill,  the  master  in  chancery  of  that  county,  on  the  first  day 
of  January,  1862,  sold  the  mortgaged  premises  to  William  C. 
Rainey,  for  the  sum  of  $537,  which  was  paid  in  gold  coin,  he 
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being  the  highest  and  best  bidder,  and  who  received  from  the 
master  a  certificate  of  purchase  in  the  usual  form. 

On  the  11th  day  of  November,  1862,  the  plaintiffs  in  error 
tendered  to  Rainey,  he  holding  the  certificate  of  purchase,  the 
amount  bid  by  him  for  the  lands,  with  the  interest  thereon  at 
the  rate  of  10  per  centum,  in  United  States  treasury  notes, 
called  legal  tender  notes.  These  Rainey  refused,  demanding 
gold  coin,  and  the  master  declared  he  would  make  a  deed  to 
Rainey  if  gold  coin  was  not  paid.  Thereupon,  plaintiffs  in 
error  filed  their  bill  to  enjoin  Hill,  the  master,  from  making 
a  deed,  and  Rainey  from  disposing  of  the  certificate  of  pur- 
chase. 

At  the  October  term,  1863,  on  defendants'  motion,  the 
injunction  was  dissolved  and  the  bill  dismissed  for  want  of 
equity. 

To  reverse  this  decree,  the  complainants  bring  the  record 
here  by  writ  of  error,  and  raise  these  questions :  Is  the  right 
to  redeem  under  the  statute  of  this  State  an  incident  to  the 
debt,  or  a  mere  privilege  ?  Is  this  rig-lit  to  redeem  within  the 
intent  and  meaning  of  the  act  of  Congress  of  February  25, 
1862,  commonly  called  the  legal  tender  act?  and,  third,  is 
that  statute  in  accordance  with  the  Constitution  of  the  United 
States  ? 

We  shall  discuss  the  main  proposition  on  which  this  case 
hinges,  and  that  is,  the  effect  of  the  act  of  Congress  in  question, 
in  this  case. 

Counsel  for  plaintiffs  in  error  contend  that  the  purchaser  at 
the  mortgage  sale  did  not  purchase  the  land  sold,  but  merely 
the  debt  due  from  Hazle's  estate  to  Dodgson,  the  mortgagee, 
with  a  condition  attached  that  if  the  administrators,  creditors 
or  heirs  did  not  pay  the  debt,  with  interest  at  a  fixed  rate, 
within  fifteen  months,  the  estate  would  forfeit  the  land,  and 
the  purchaser  would  acquire  the  title.  They  insist  that  the 
purchaser  occupied  the  position  of  the  mortgagee,  and,  like 
the  mortgagee,  was  a  creditor  merely. 
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We  discuss  the  case  on  this  proposition,  that  the  purchase 
by  Rainey  did  not  extinguish  the  debt  due  by  Hazle's  estate. 
The  sale  was  made  on  the  first  of  January,  1862,  on  a  mort- 
gage to  secure  a  note  payable  in  lawful  money  in  1861. 

This  presents  a  case  identical  in  principle  to  the  cases 
decided  by  the  Supreme  Court  of  the  United  States,  placing 
their  construction  upon  the  act  of  Congress  cited,  and  whose 
peculiar  duty  it  is  to  expound  acts  of  Congress,  when  brought 
judicially  before  them. 

In  the  case  of  Bronson  v.  Modes,  7  "Wal.  229,  it  was  said  that 
it  was  clear  beyond  controversy  that  the  act  of  February  25, 
1862,  must  receive  the  reasonable  construction,  not  only  war- 
ranted by,  but  required  by,  the  comparison  of  its  provisions 
with  the  provisions  of  other  acts,  and  with  each  other,  and  that 
upon  such  reasonable  construction  it  must  be  held  to  sustain 
the  proposition  that  express  contracts  to  pay  coined  dollars  can 
only  be  satisfied  by  the  payment  of  coined  dollars.  They  are 
not  "  debts  "  which  may  be  satisfied  by  the  tender  of  United 
States  notes. 

Although,  in  the  case  before  us,  there  was  no  express  con- 
tract to  pay  gold  on  redemption,  the  record  shows  that  gold 
was  paid  on  the  purchase  of  the  land,  and  if  a  debt  thereby 
arose,  which  the  owner  must  pay,  on  redemption,  it  was  a  debt 
payable  in  gold  by  operation  of  the  law  then  in  force,  and 
the  obligation  to  pay  it  in  gold  was  as  binding  as  in  an  express 
contract. 

Again,  the  same  court,  in  the  case  of  Butler  v.  Horwitz,  ibid. 
258,  said,  that  a  contract  to  pay  a  certain  sum  of  money  in 
gold  and  silver  coin,  is,  in  substance  and  legal  effect,  a  contract 
to  deliver  a  certain  weight  of  gold  and  silver,  of  a  certain 
fineness,  to  be  ascertained  by  count,  and  when  the  intent  of  the 
parties,  as  to  the  medium  of  payment,  is  clearly  expressed  in 
a  contract,  the  intent  must  be  effectuated  by  the  courts. 

In  a  subsequent  case,  Hepburn  v.  Griswold,  8  ibid.  603,  it 
was  said  that,  contracts  for  the  payment  of  money  made  before 
this  act  of  congress,  had  reference  to  coined  money,  and  could 
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not  be  discharged,  unless  by  consent,  otherwise  than  by  tender 
of  the  sum  due,  in  coin.  Every  such  contract  was,  therefore, 
in  legal  import,  a  contract  for  the  payment  of  coin. 

Admitting,  then,  there  was  a  debt  due  from  the  redemptioner 
to  the  purchaser  of  the  land,  the  debt  was  created  prior  to  the 
passage  of  the  act  in  question,  and  the  rights  of  the  parties 
must  be  determined  by  that  act  as  construed  by  the  Supreme 
Court  of  the  United  States  in  the  cases  cited. 

This  court,  in  the  case  of  Billings  v.  Riggs,  56  111.  483,  held, 
after  full  consideration,  that  a  redemption  of  land  from  a  sale 
for  taxes  had  in  1861,  the  then  existing  law  requiring  redemp- 
tion to  be  made  in  coin,  could  only  be  effected  by  a  payment 
in  coin,  and  that  the  act  of  congress  in  question  did  not  affect 
the  case. 

This  case  does  not  differ  in  principle  from  that  case.  It  fol- 
lows, therefore,  that  a  tender  in  treasury  notes  was  not 
sufficient  to  effect  a  redemption,  and  the  master  in  chancery 
was  justified  in  refusing  them. 

We  can  perceive  no  equity  in  the  case  of  plaintiffs  in  error, 
and  are  of  opinion  the  circuit  court  decreed  properly  in  dis- 
solving the  injunction  and  dismissing  the  bill,  and  we  affirm 

the  decree. 

Decree  affirmed. 


Samuel  Pope  et  al.  Administrators,  etc. 

v. 

Elisha  Dodson. 

1.  A  promise,  simply,  to  make  a  gift,  can  not  be  enforced. 

2.  Payment — what  constitutes.  The  owner  of  a  tract  of  land  conveyed 
the  same  to  another,  but  for  the  convenience  of  the  grantor,  though  the 
grantee  executed  his  note  for  the  purchase  money.  Subsequently  the 
grantor,  still  treating  the  land  as  his  own,  sold  to  a  third  person  for  a  lar- 
ger amount,  to  whom  the  first  grantee  executed  a  conveyance  and  received 
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a  note  for  the  purchase  money,  which  he  assigned  to  his  grantor  and 
-which  the  latter  collected  to  his  own  use :  Held,  that,  even  regarding  the 
first  transaction  as  an  actual  sale,  the  second  sale,  connected  with  the  fact 
that  the  original  grantor  received  the  proceeds  thereof,  in  the  absence  of 
any  special  agreement,  and  it  not  appearing  there  were  any  other  transac- 
tions between  the  parties,  would  operate  as  a  payment  of  the  note  execu- 
ted by  the  first  grantee. 

3.  Witness — credibility  of.  A  witness  can  not  be  discredited  simply  on 
the  ground  of  an  erroneous  statement.  It  is  only  where  the  statements  of 
a  witness  are  wilfully  and  corruptly  false  in  regard  to  material  facts,  that 
the  jury  are  authorized  to  discredit  his  entire  testimony.  So  it  is  erron- 
eous to  instruct  the  jury,  that  if  a  witness  "has  sworn  falsely  in  any  material 
statement,"  they  inajr  disregard  the  whole  of  his  evidence  except  so  far  as 
corroborated. 


Appeal  from  the  Circuit  Court  of  Jersey  county  ;  the  Hon, 
Charles  D.  Hodges,  Judge,  presiding. 

This  was  a  proceeding  originally  commenced  in  the  probate 
court  of  Jersey  county.  In  February,  1870,  Ezekiel  Dodson 
died  intestate,  and  Samuel  Pope  and  Catharine  Dodson  were 
appointed  by  the  county  court  to  administer  upon  his  estate. 
Elisha  Dodson,  a  son  of  the  deceased,  presented  to  the  pro- 
bate court,  for  allowance  against  the  estate  of  his  father,  a 
promissory  note,  purporting  to  have  been  executed  by  the 
deceased  in  favor  of  the  claimant.  The  court  disallowed  the 
claim,  but  upon  appeal  to  the  circuit  court,  judgment  was  ren- 
dered in  favor  of  the  claimant  against  the  estate,  to  reverse 
which  the  administrators  bring  the  record  to  this  court. 

Messrs.  Kobinson,  Knapp  &  Shutt,  for  the  appellants. 

Messrs.  Warren,  Pogtje  &  Ames,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  defense  sought  to  be  interposed  to  the  note  in  contro- 
versy, is  two-fold  :  1st,  that  the  note  was  never  executed. by 
the  intestate,  Ezekiel  Dodson  ;  and  2nd,  if  genuine,  it  was 
given  without  any  real  consideration  passing  between  the  par- 
ties, and  for  a  fraudulent  purpose. 
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The  evidence  leaves  no  serious  doubt  on  the  mind,  that  the 
note  was  executed  by  the  intestate.  In  addition  to  the  testi- 
mony of  one  witness,  who  states  he  saw  it  executed,  there  is 
evidence  that  can  not  be  disregarded,  of  repeated  allusions  to 
it  by  the  intestate  in  his  lifetime.  We  may  assume  that  fact  in 
the  case  is  sufficiently  established. 

The  only  difficulty  arising  in  the  case,  is  to  ascertain  cor- 
rectly for  what  consideration,  if  any,  and  for  what  purpose  the 
note  was  given.  There  is  much  apparently  contradictory  tes- 
timony in  the  record,  but  about  the  main  facts  there  does  not 
seem  to  be  much  dispute. 

In  1859,  the  appellee  conveyed  to  the  intestate,  Ezekiel 
Dodson,  the  farm  that  had  been  purchased  from  BarroAV,  and 
was  afterwards  sold  to  Streetmaker,  and  the  intestate  execu- 
ted and  delivered  to  the  appellee  the  note  now  in  controversy. 

It  is  insisted  on  the  part  of  the  appellee,  that  he  made  a 
bona  fide  sale  of  the  farm  to  his  father  for  the  sum  of  $2,000, 
for  which  the  note  was  given.  On  the  other  hand,  it  is  insisted 
by  the  administrators  that  the  sale  was  not  in  good  faith  ;  that 
the  appellee  conveyed  the  property  to  his  father  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  his  creditors,  and  with 
the  view  of  giving  the  transaction  a  colorable  appearance  of 
fairness,  the  note  was  executed  without  any  intention  that  it 
should  ever  be  paid.  The  intestate  lived  eleven  years  after 
the  date  of  the  conveyance,  during  which  period  the  appellee 
held  the  note.  It  does  not  appear  the  appellee  ever  made 
any  attempt  to  collect  the  money  during  the  lifetime  of  his 
father,  although  his  father  was  amply  responsible,  and  during 
a  part  of  the  time,  at  least,  he  was  himself  very  much  pressed 
for  money. 

It  appears  that,  for  some  purpose,  whether  it  was  for  an 
honest  or  a  fraudulent  one,  the  farm  was  conveyed  to  the  intes- 
tate, and  the  note  executed  and  delivered.  The  facts  in  the 
case  seem  to  us  to  be  inconsistent  with  the  theory  of  the  appel- 
lee that  it  was  an  actual  sale.  It  appears  that  after  the  con- 
veyance was  made,  the  appellee  still  treated  the  farm  as  his 
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own,  and  in  January,  1861,  he  sold  &  to  Streetmaker  for  the 
sum  of  $3,200,  without  disclosing  to  him  that  his  father  had 
any  interest  in  it  until  after  the  trade  was  completed,  when  he 
told  Streetmaker  that  his  father  would  make  the  deed.  Accord- 
ingly, the  intestate  did  execute  the  deed,  and  the  notes  given 
for  the  purchase  money  were  immediately  assigned  and  deliv- 
ered to  the  appellee,  and  were  by  him  collected  to  his  own  use. 
It  does  not  appear  the  intestate  ever  claimed  any  interest  in 
the  Streetmaker  notes,  or  the  proceeds  thereof. 

If  we  regard  the  conveyance  of  the  farm  to  the  intestate,  as 
having  been  made  for  the  convenience  of  the  appellee,  and  not 
as  an  actual  sale,  we  think  much  of  the  testimony  that  seems 
to  be  flatly  contradictory,  may,  upon  that  theory,  be  reconciled 
consistently  with  the  truth  of  the  case,  and  without  imputing 
any  bad  motives  to  any  of  the  witnesses.  It  is  in  evidence  that 
the  intestate,  in  his  lifetime,  frequently  alluded  to  this  note, 
and  said,  when  it  was  convenient,  or  when  he  could  make  the 
"  ends  meet,w  he  would  pay  it.  The  reason  invariably  assigned 
for  his  intention  to  pay  the  note,  was  not  that  he  really  owed 
his  son  that  amount  of  money,  but  that  his  son  had  lived  with 
him  and  worked  for  him  longer  than  any  of  his  other  chil- 
dren, after  he  became  of  age.  This  fact  tends  as  much  as  any 
other  fact  in  the  whole  record  to  elucidate  the  true  meaning 
of  the  transaction  between  the  parties. 

We  have  no  doubt,  from  the  evidence,  that  Ezekiel  Dodson 
fully  intended  to  make  his  son  a  gift  of  the  $2,000  in  consid- 
eration of  his  services,  rendered  after  he  became  of  age,  but  he 
died  without  carrying  into  effect  his  benevolent  intention  in 
that  regard.  It  is  hardly  necessary  to  say  that  a  promise, 
simply,  to  make  a  gift,  can  not  be  enforced,  either  in  the  life- 
time of  the  promissor,  or  against  his  estate  after  his  death. 
This  view  of  the  case  is  consistent  with  the  acts  of  the  parties 
throughout  the  entire  transaction,  and  gives  full  credence  to 
the  testimony  of  the  witnesses. 

It  is  equally  apparent,  that  the  conveyance  of  the  farm  to 
the   intestate  was  for  the  convenience,  and  in  some  way  to 
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enure  to  the  advantage  of  the  appellee  himself,  and  whether  it 
was  for  an  honest  or  a  fraudulent  purpose,  it  is  not  now  nec- 
essary to  determine.  There  are  no  creditors  whose  rights 
could  be  affected,  and  it  is  immaterial,  so  far  as  this  contro- 
versy is  concerned,  whether  the  conveyance  was  made  in  good 
or  bad  faith.  The  acts  of  the  parties  have  an  unmistakable 
meaning,  and  they  appear  to  us  to  be  totally  inconsistent  with 
the  idea  that  the  note  was  ever  to  be  paid.  The  appellee  sub- 
sequently sold  the  farm  as  his  own,  to  Streetmaker,  and 
received  the  entire  purchase  money  to  his  own  use.  It 
was  his  own,  and  he  had  a  right  to  sell  it  and  receive  the 
proceeds.  Ezekiel  Dodson  never  claimed,  nor  pretended  to 
claim,  any  portion  of  the  purchase  money.  These  facts  exclude 
the  hypothesis  of  a  bona  fide  sale,  and  will  bear  no  other  con- 
struction than  that  the  transaction  was  in  some  way  a  matter 
of  convenience  to  the  appellee.  The  promises  of  Ezekiel  Dod- 
son to  pay  the  note,  when  considered  in  the  light  of  the 
evidence,  do  not  materially  aid  the  view  of  the  appellee. 
Those  promises  were  not  founded  upon  the  consideration  that 
the  money  was  due  for  the  land,  but  upon  his  intention  to 
make  a  gift  to  a  favorite  son  who  had  rendered  him  valuable 
services  after  his  majority,  in  assisting  him  to  pay  for  his  own 
farm.  It  seems  to  us  no  other  fair  construction  can  be  given 
to  these  declarations,  consistently  with  the  acts  of  the  parties. 
But  if  the  transaction  could  be  regarded  in  the  light  of  an 
actual  sale,  we  think  some  of  the  instructions  given  for  the 
appellee  were  erroneous.  It  can  not  be  doubted  that  the 
appellee  received  the  entire  proceeds  of  the  farm  sold  to  Street- 
maker,  which  amounted  to  more  than  was  due  at  the  date  of 
the  sale  on  the  $2,000  note. 

One  question  involved  in  the  case,  was,  whether  that  money 
did  not  extinguish  the  debt  evidenced  by  the  note.  It  is  wholly 
immaterial  whether  the  administrators  set  it  up  by  way  of 
set-off,  or  as  payment.  In  the  absence  of  any  express  agree- 
ment to  the  contrary,  no  reason  is  perceived  why  it  did  not 
extinguish  the  debt.     No  other  indebtedness  is  shown  to  have 
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existed  between  the  parties  to  which  it  could  possibly  have 
applied.  It  is  not  pretended  the  intestate  owed  the  appellee 
any  other  sum  of  money. 

The  court,  in  the  second  instruction  given  in  behalf  of  the 
appellee,  told  the  jury,  in  substance,  that  the  fact  that  the 
appellee  received  the  proceeds  of  the  sale  of  the  land  to  Street- 
maker,  would  not  prevent  him  from  recovering,  unless  said 
proceeds  were  received  in  payment  of  the  note,  "  and  intended 
by  said  Elisha  Dodson  and  Ezekiel  Dodson  as  such."  This 
instruction  does  not  state  the  law  correctly  as  applicable  to 
the  facts  of  this  case,  and  was  calculated  to  mislead  the  jury. 
The  general  rule  is,  that  money  received  from  the  debtor  by 
the  creditor,  or  to  his  use,  will  apply  upon  any  indebtedness 
due  at  the  time.  It  is  the  duty  of  the  creditor  to  make  the 
credit  upon  the  first  indebtedness  due,  in  the  absence  of  any 
special  agreement  to  the  contrary.  No  other  indebtedness  was 
shown  to  have  existed  in  this  instance,  and  it  was  the  duty  of 
the  appellee  to  have  applied  the  proceeds  of  this  sale,  if  they 
belonged  to  the  intestate,  to  the  payment  of  the  note,  and  the 
law  will  presume  he  did.  This  instruction  assumes,  by  its 
terms,  that  it  requires  a  special  agreement  between  the  parties 
to  make  the  proceeds  of  the  sale  apply  as  a  credit  or  payment 
on  the  note.  Such  is  not  the  law.  In  the  absence  of  any  spe- 
cial agreement  to  the  contrary,  the  proceeds  of  the  sale  would 
necessarily  constitute  a  credit  on  the  note. 

The  tenth  instruction,  in  the  series  given  for  the  appellee, 
is  palpably  erroneous.  It  told  the  jury,  that  if  the  witness 
Lovely  "has  sworn  falsely  in  any  material  statement,"  the 
jury  might  disregard  her  entire  statement,  except  so  far  as  it 
was  corroborated.  A  witness  can  not  be  discredited  simply  on 
the  ground  of  an  erroneous  statement ;  it  is  only  where  the 
statements  of  a  witness  are  wilfully  and  corruptly  false  in 
regard  to  material  facts,  that  the  jury  are  authorized  to  dis- 
credit the  entire  testimony.  The  most  candid  witness  may 
innocently   make  an  incorrect   statement,   and    it   would   be 
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monstrous  to  hold  that  his  entire  testimony,  for  that  reason, 
should  be  disregarded. 

Since  the  statute  has  authorized  parties  in  interest  to  become 
witnesses  in  their  own  behalf,  there  must  necessarily  be  con- 
flicting evidence,  and  it  by  no  means  follows  that  one  party  or 
the  other  has  sworn  falsely.  It  may  be  an  honest  difference, 
and  the  application  of  the  principle  sought  to  be  announced  in 
the  instruction,  is  of  very  doubtful  propriety. 

In  the  view  we  have  taken  of  this  case,  many  of  the  instruc- 
tions given  and  refused  have  no  application  to  the  true  issues 
involved,  and  we  do  not  deem  it  necessary  to  inquire  whether 
they  state  correct  legal  principles. 

Because  of  the  errors  indicated,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Henry  Mitchinson 


V. 


Michael  Cross. 


1.  Evidence— construction  of  act  of  1867.  Under  the  act  of  February 
14th,  1867,  husband  and  wife  are  competent  witnesses  for  or  against  each 
other,  only  in  the  cases  mentioned  in  the  exceptions  to  section  five  of  that 
act. 

2.  So,  in  a  suit  for  malicious  prosecution,  wherein  the  plaintiff  sought 
to  prove  by  his  wife  the  want  of  probable  cause  for  the  prosecution  com- 
plained of,  by  showing  that  the  alleged  slanderous  words  upon  which  it 
was  based,  and  which  imputed  to  the  defendant  adulterous  intercourse  with 
the  witness  before  her  marriage  with  the  plaintiff,  were  true,  it  was  held, 
she  was  an  incompetent  witness. 

3.  Malicious  prosecution.  The  gist  of  the  action  for  malicious  prose- 
cution is,  that  the  prosecutor  acted  without  probable  cause.  If  there  is  no 
malice,  or  if  there  is  probable  cause,  the  action  will  not  lie.      Malice, 
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without  want  of  probable  cause,  will  not  support  the  action;  both  must 
concur;  though  malice  may  be  inferred  from  want  of  probable  cause. 

4.  Same — degree  of  proof  required  to  show  icant  of  probable  cause.  The 
want  of  the  element  of  probable  cause  is  the  main  ground  of  the  action, 
and  it  must  be  clearly  shown — slight  evidence  will  not  suffice.  The  absence 
of  probable  cause  can  not  be  inferred  from  malice. 

5.  Jury — must  determine  questions  of  fact.  In  such  an  action  it  is  error 
for  the  court  to  assume,  in  an  instruction,  the  abandonment  of  the  alleged 
malicious  prosecution,  that  being  a  question  of  fact  to  be  determined  by  the 
jury. 

6.  Evidence — admissibility  of  in  action  for  malicious  prosecution,  to  show 
want  of  p/robable  cause.  In  an  action  for  malicious  prosecution  to  recover 
for  damages  to  the  plaintiff  by  reason  of  his  arrest  under  a  capias  ad  respond- 
endum sued  out  in  an  action  on  the  case  brought  by  the  defendant  against 
the  plaintiff  for  slanderous  words  alleged  to  have  been  uttered  and  spoken 
by  the  latter,  imputing  to  the  former  adulterous  intercourse  with  a  certain 
woman,  the  plaintiff  sought  to  prove  the  want  of  probable  cause  for  the 
prosecution  by  establishing  the  truth  of  the  alleged  slanderous  words: 
Held,  that  evidence  offered  by  the  plaintiff  of  indecent  exposures  on  the 
part  of  the  defendant  to  the  woman  with  whom  the  alleged  adulterous  inter- 
course was  charged,  and  her  sister,  was  inadmissible,  as  having  no  relevancy 
to  the  issue. 

Appeal  from  the  Circuit  Court  of  Ford  county. 

This  was  an  action  for  malicious  prosecution,  brought  by 
Cross  against  Mitchinson.  It  appears  that  Mitchinson  had 
Cross  arrested  for  alleged  slanderous  words  spoken  by  the 
latter,  imputing  to  the  former  adulterous  intercourse  with  one 
Catharine  Cross,  formerly  Catharine  Mitchinson,  and  to  show 
the  absence  of  probable  cause  for  such  prosecution,  the  plain- 
tiff in  this  suit  attempted  to  prove  the  truth  of  the  alleged 
slanderous  words.  The  plaintiff  introduced  testimony  showing 
that  on  one  occasion  the  defendant  made  an  indecent  exposure 
of  his  person  to  the  said  Catharine  Mitchinson  and  her  sister. 
The  admission  of  this  evidence  against  the  defendant's  objec- 
tion is  one  of  the  errors  assigned  on  the  record. 


Mr.  Charles  H.  Wood,  for  the  appellant. 
Mr.  M.  D.  Brown,  for  the  appellee. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

In  July,  1867,  the  appellant,  Mitchinson,  filed  his  affidavit 
in  the  Ford  county  Circuit  Court,  and  sued  out  a  capias  ad 
respondendum  against  appellee,  Cross,  in  an  action  on  the  case, 
for  slanderous  words  alleged  to  have  been  uttered  and  spoken 
by  the  latter,  imputing  to  the  former  adulterous  intercourse 
with  one  Kate  Mitchinson,  the  niece  of  appellant.  Upon  this 
writ  Cross  was  arrested  and,  as  he  says,  imprisoned  in  the 
county  jail  for  the  space  of  48  hours.  That  suit  having  been 
dismissed  and  abandoned  by  Mitchinson,  as  it  is  claimed,  Cross 
brought  this  action  against  Mitchinson,  alleging  that  such  arrest 
was  malicious  and  without  probable  cause.  Upon  the  trial  in 
the  court  below,  the  jury  found  a  verdict  against  appellant  for 
$1100.  A  motion  for  new  trial  was  made  and  overruled,  and 
judgment  given  upon  the  verdict.  The  case  was  brought  here 
by  appeal,  and  the  errors  assigned  question  the  ruling  of  the 
court  in  the  admission  of  testimony  and  giving  instructions  on 
the  part  of  appellee. 

It  appears  by  the  bill  of  exceptions  that  appellee,  Cross, 
having,  previously  to  the  trial,  married  the  said  Kate  Mitch- 
inson, offered  her  as  a  witness  on  his  behalf  to  prove  that  the 
charges  he  had  made  against  appellant  were  true,  for  the  pur- 
pose of  showing  that  there  was  a  want  of  probable  cause  for 
issuing  the  capias  for  slander.  The  counsel  for  appellant 
objected  to  her  competency.  The  court  overruled  the  objec- 
tion, and  she  testified  to  the  fact  of  the  adulterous  intercourse 
between  herself  and  appellant.  Exception  was  taken  to  the 
ruling  of  the  court,  and  this  presents  the  first  question  in  the 
case.  Was  the  wife  a  competent  witness  for  her  husband  to 
testify  to  her  criminal  relations  with  appellant  before  her  mar- 
riage with  appellee  ?  That  she  was  not  at  common  law  will 
not  be  disputed.  The  result  of  the  authorities  on  this  subject 
is  well  stated  by  Kent  in  his  Commentaries  :  "  The  husband 
and  wife  can  not  be  witnesses  for  or  against  each  other  in  a 
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civil  suit.  This  is  a  settled  principle  of  law  and  equity,  and 
it  is  founded  as  well  on  the  interest  of  the  parties  being  the 
same,  as  on  public  policy "  2  Kent's  Com.  179.  This  reference 
is  not  made  so  much  to  show  what  the  rule  was,  as  the  foundation 
of  the  rule,  which  is  both  on  the  ground  of  interest  and  public 
policy.  The  first  section  of  this  act  of  1867  (Gross'  Stat.  274,) 
enacts  that:  "No  person  shall  be  disqualified  as  a  witness  in 
any  civil  action,  suit  or  proceeding,  except  as  hereinafter  stated, 
by  reason  of  his  or  her  interest  in  the  event  thereof  as  a  party, 
or  Otherwise." 

It  is  apparent  that  this  provision  of  the  statute  removes  the 
disqualification  of  witnesses  by  reason  of  interest.  But  does 
it  touch  a  disqualification  based  upon  reasons  of  public  policy  ? 
We  think  not.  The  question  has  arisen  in  England  and  in 
several  of  the  States,  under  statutes  similar  to  ours,  and  it  has 
been  uniformly  held,  that  a  statute  removing  incompetency,  by 
reason  of  interest,  did  not  remove  it  as  to  husband  and  wife. 
Alcoch  v.  Alcock,  12  Eng.  Law  and  Eq.  354;  StapHon  v.  Crofts, 
18  Ad.  &  Ellis,  N.  S.  367;  Hasbrouck  v.  Vandervort,  5  Seld. 
153;  Kelly  v.  Proctor,  41  New  Hamp.  139  ;  Breed  v.  Gove,  ib. 
452  ;   Cram,  Adm'r,  v.  Cram,  33  Vermont,  15. 

We  are  of  opinion  that  husband  and  wife  are  competent 
witnesses  for  or  against  each  other  only  in  the  cases  mentioned 
in  the  exceptions  to  sec.  5  of  the  act  of  1867. 

This  case  does  not  fall  within  any  of  those  exceptions,  and 
we  must,  therefore,  hold  that  the  witness  was  incompetent. 

The  court  below  erred  in  giving  instructions  on  behalf  of 
appellee. 

By  the  second  instruction,  the  jury  were  told  that  slight  evi- 
dence on  the  part  of  the  plaintiff,  of  the  absence  of  probable 
cause,  will  be  deemed  sufficient. 

In  Ross  v.  Innis,  35  111.  505,  this  court  said :  "  The  want  of 
this  element,  probable  cause,  is  the  main  ground  of  this  action, 
and  it  must  be  clearly  shown ;  and  though  malice  may  be 
inferred  from  the  want- of  probable  cause,  a  want  of  probable 
cause  can  not  be  inferred  from  malice. " 
24— 58th  III. 
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The  third  instruction  is  as  follows :  "  In  a  legal  sense,  any 
u n lawful  act  done  wilfully  and  purposely,  to  the  injury  of 
another,  is,  as  against  that  person,  malicious  ;  if,  therefore,  the 
jury  believe,  from  the  evidence,  that  the  prosecution  for  slander 
of  Cross,  by  Mitchinson,  was  an  improper  act,  and  done  for 
the  purpose  of  injuring  the  plaintiff,  Cross,  then  such  acts  on 
the  part  of  Mitchinson  would  be  malicious,  and  the  defendant, 
Mitchinson,  would  be  liable  for  damages,  and  the  jury  should 
find  him  guilty. " 

This  instruction  was  clearly  wrong;  because  it  authorizes 
the  jury  to  find  the  defendant  guilty  upon  malice  alone,  with- 
out reference  to  want  of  probable  cause.  That  this  was  the 
idea  intended  to  be  conveyed  to  the  jury,  is  obvious,  from  the 
seventh  instruction,  which  told  the  jury  that,  if  they  believed 
from  the  evidence  "  that  the  defendant,  from  all  the  circum- 
stances, was  malicious  in  what  he  did,  or  that  there  was  want 
of  probable  cause,  then  the  jury  should  find  the  defendant 
guilty,  and  give  the  plaintiff  damages  for  the  injury  sus- 
tained. " 

The  gist  of  the  action  for  malicious  prosecution  is,  that  the 
prosecutor  acted  without  probable  cause.  If  there  is  no  malice, 
or  if  there  is  probable  cause,  the  action  will  not  lie.  Malice, 
without  want  of  probable  cause,  will  not  support  the  action ; 
both  must  concur,  though  malice  may  be  inferred  from  want 
of  probable  cause.  Leidig  v.  Rawson,  1  Scam.  272;  Jacks  v. 
Stimpson,13  111.  702 ;  Ross  v.  Innis,  supra. 

In  the  second  instruction,  the  court  improperly  assumes  the 
abandonment  of  the  slander  suit  by  the  defendant.  This  was 
a  matter  of  fact  to  be  found  by  the  jury.  The  evidence  of 
indecent  exposures  had  no  relevancy  to  the  issue,  and  should 
not  have  been  admitted. 

For  the  reasons  stated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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James  Somerville 

V. 

Anthony  Marks. 

1.  Texas  cattle  law — validity  of.  The  power  of  the  legislature  to 
enact  the  law  of  February  27, 18G7,  to  prevent  the  importation  of  Texas  and 
Cherokee  cattle  into  this  State,  has  been  affirmed. 

2.  Same — private  action  for  damages  for  violation  of— of  negligence  on  the 
part  of  the  plaintiff.  In  an  action  on  the  case  wherein  the  plaintiff  sought 
to  recover  for  damages  arising  from  a  violation  by  the  defendant,  of  the 
act  of  February  27,  18G7,  known  as  the  Texas  cattle  law,  it  was  held,  that 
ordinary  negligence  on  the  part  of  the  plaintiff  contributing  to  the  injury, 
would  not  bar  his  right  of  recoveiy — nothing  less  than  gross  negligence 
would  do  so. 

Appeal  from  the  Circuit  Court  of  Edgar  county  ;  the  Hon. 
James  Steele,  Judge,  presiding. 

Mr.  R.  1ST.  Bishop,  for  the  appellant. 

Mr.  John  W.  Blackburn  and  Mr.  James  A.  Eads,  for 
the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

Marks  brought  this  suit  against  Somerville,  for  damages 
arising  from  a  violation  of  the  act,  approved  February  27th, 
1867,  and  entitled  "An  act  to  prevent  the  importation  of 
Texas  or  Cherokee  cattle  into  the  State  of  Illinois." 

The  declaration  alleges,  that  appellant,  subsequent  to  the 
passage  of  the  law,  brought  into  the  State,  and  had  in  his  pos- 
session therein,  Texas  and  Cherokee  cattle,  which  infected  the 
cattle  of  appellee  with  disease,  of  which  they  died.  The  alle- 
gations are  sustained  by  the  proof.  The  evidence  discloses 
the  knowledge  of  appellant  of  the  character  of  the  cattle. 

Appellee  recovered  a  judgment  in  the  circuit  court,  and  this 
appeal  is  prosecuted  for  its  reversal. 

The  power  of  the  legislature  to  pass  the  law  has  been  deci- 
ded at  the  present  term.  See  Yeazel  v.  Alexander  et  al.  ante, 
p.  254. 
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Appellant  objects  to  the  instructions  of  the  court,  upon  the 
question  of  negligence. 

The  court  instructed  the  jury,  that  if  the  allegations  in  the 
declaration  were  proved,  slight  or  ordinary  negligence  on  the 
part  of  the  plaintiff,  would  not  prevent  a  recovery  ;  and  that 
he  would  not  be  barred  from  maintaining  his  suit  without 
proof  of  gross  and  wilful  negligence. 

This  case  is  compared  with  cases  against  railroad  corpora- 
tions for  killing  stock,  where  the  law  required  them  to  fence 
their  roads.     The  comparison  can  not  be  maintained. 

In  this  case,  appellant  had  no  right  to  bring  into,  or  to  have 
in  possession  in  the  State,  the  cattle  prohibited.  Proof  of 
either  of  these  facts  made  him  a  wrong-doer — a  wilful  viola- 
tor of  the  law  ;  for  he  is  presumed  to  know  the  law.  On  the 
other  hand,  appellee  had  the  lawful  right  to  own  his  cattle, 
put  them  in  his  pasture,  or  permit  them  to  roam  at  large.  The 
one  owned  property  by  permission  of  the  law;  the  other  had 
in  his  possession  property  condemned  by  the  law,  as  infectious 
and  dangerous.  The  act  of  the  one  was  wilful ;  of  the  other, 
permissive. 

The  suits  against  railroad  corporations,  referred  to,  were  for 
mere  omissions  of  duty — for  acts  of  non-feasance.  Appellant 
was  guilty  of  mal-feasance  When  this  was  proved,  his  wilful 
negligence  was  established,  and  injury  following  therefrom, 
rendered  him  liable. 

Any  ordinary  negligence  on  the  part  of  appellee,  would  not 
bar  his  right  of  recovery  ;  nothing  less  than  gross  negligence 
would  do  so. 

It  is  also  contended,  that  the  court  erred  in  stating  in  the 
third  instruction,  "that  defendant  had  no  right  to  put  Texas 
or  Cherokee  cattle,  which  had  been  brought  into  the  State  of 
Illinois  since  the  27th  of  February,  1867,  into  a  pasture  adjoin- 
ing the  plaintiff,  and  infect  the  cattle  of  plaintiff." 

This  may  not  be  formally  correct,  but  we  construe  it  as 
merely  declaratory  of  the  law.  We  do  not  think  it  could  mis- 
lead, for  there  is  no  disoute  as  to  the  character  of  the  cattle, 
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the  time  of  possession,  or  that  they  did  infect  the  cattle  of 
appellee. 

There  is  no  error  in  the  instructions  given  or  refused,  and 
the  jury  could  not  have  rendered  a  different  verdict,  from  the 
evidence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Washington  Graff 

v. 

Darius  R.  Fitch. 

1.  Growing  crops — parol  sale.  Growing  crops  are  a  proper  subject  of 
sale  as  personal  property  by  parol,  and  such  sales  are  valid  as  against  cred- 
itors of  the  vendor. 

2.  Sale  of  personal  property — when  complete,  so  as  to  pass  the  title.  The 
general  doctrine  in  regard  to  the  sale  of  personal  property  may  be  stated  to 
be  that,  where  some  act  remains  to  be  done  in  relation  to  the  articles  which 
are  the  subject  of  the  sale,  as  that  of  weighing  or  measuring  to  determine 
the  quantity,  if  the  price  depends  on  that,  unless  it  is  to  be  done  by  the 
buyer  alone,  and  there  is  no  evidence  tending  to  show  an  intention  of  the 
parties  to  make  an  absolute  and  complete  sale,  the  property  does  not  pass 
to  the  vendee  until  such  act  is  performed,  but  where  it  appears  that  the  par- 
ties intended  that  the  sale  should  be  complete  before  the  articles  sold  are 
weighed  or  measured,  the  property  will  pass  before  this  is  done. 

3.  A  party  sold  a  part  of  a  field  of  growing  corn,  designating  the  part 
sold  so  as  to  distinguish  it  from  the  remainder  by  cutting  off  the  tops  of  one 
row  of  the  corn  for  a  considerable  distance  in  from  the  fence.  The  pur- 
chaser paid  $80  in  cash,  but  the  vendor,  when  the  crop  matured,  was  to  put 
it  partly  in  shock  and  snap  the  remainder,  when  the  corn  was  to  be  meas- 
ured and  paid  for  by  the  bushel.  Subsequently,  and  before  anything  further 
was  done  in  regard  to  it,  the  corn  was  levied  on  by  virtue  of  an  execution 
against  the  vendor.  Upon  a  trial  of  the  right  of  property,  at  the  suit  of  the 
vendee,  there  being  evidence  tending  to  show  it  was  the  intention  of  the 
parties  that  the  sale  should  be  complete  and  absolute  at  the  time  of  making 
the  contract,  an  instruction  which  directed  the  jury,  if,  by  the  terms  of  the 
purchase,  the  defendant  in  the  execution  was  to  cut  and  shock  a  part  of  the 
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corn  and  to  gather  the  remainder,  and  that  the  quantity  was  then  so  to  be 
ascertained  and  the  same  paid  for  at  forty  cents  per  bushel,  that  in  such  case 
no  title  passed  to  the  purchaser,  was  regarded  as  erroneous,  in  that  it  pro- 
nounced as  a  matter  of  law,  that,  under  the  facts  stated,  no  title  passed, 
without  any  reference  to  the  intention  of  the  parties  whether  the  sale  should 
be  complete  at  the  time  of  the  contract. 

4.  The  action  of  the  parties  in  marking  off  and  separating  the  corn  sold 
from  the  remainder,  was  a  performance  of  acts  of  delivery,  entitled,  per- 
haps, to  consideration  as  indicative  of  an  intent  to  transfer  the  property 
absolutely.  As  where  the  goods  are  actually  delivered,  the  intent  of  the 
parties  to  complete  the  sale  is  shown  by  the  delivery. 

5.  Right  of  property — trial  thereof — of  evidence,  whether  admissible.  The 
proceedings,  under  a  distress  warrant,  for  the  rent  of  the  ground  on  which 
the  corn  was  growing,  instituted  by  the  vendee,  the  claimant  herein,  against 
the  vendor,  subsequently  to  the  commencement  of  the  proceeding  for  the 
trial  of  the  right  of  property,  and  showing  a  purchase  thereunder  of  the 
corn  in  dispute  by  the  vendee,  were  inadmissible  as  evidence  for  the  pur- 
pose of  showing  the  title  of  the  property  to  be  in  him;  as  an  acquisition 
of  title  subsequently  to  the  commencement  of  the  proceeding  could  not  be 
shown. 

6.  Neither  would  they  be  competent  evidence  for  the  purpose  of  showing 
a  prior  landlord's  lien  upon  the  property  in  favor  of  the  claimant. 

Appeal  from  the  Circuit  Court  of  Morgan  county  ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

This  was  a  proceeding  for  the  trial  of  the  right  of  property 
in  a  part  of  a  certain  field  of  growing  corn,  instituted  by 
Washington  Graff,  before  Isaac  S.  Sierrer  as  sheriff  of  Morgan 
county.  The  trial  before  the  sheriff  resulted  adversely  to  the 
claimant,  who  thereupon  took  the  case  by  appeal  to  the  circuit 
court,  where  judgment  was  rendered  for  the  defendant.  Upon 
the  trial  in  the  court  below  the  plaintiff  offered  in  evidence  the 
proceedings  under  a  distress  warrant  instituted  by  him  as  land- 
lord against  the  defendant  in  the  execution  under  which  the 
sheriff  had  levied  on  the  corn  in  question,  but  subsequently  to 
the  date  of  the  levy,  to  recover  for  the  rent  of  the  ground  on 
which  the  corn  was  growing,  and  showing  a  purchase  thereof 
by  the  plaintiff  at  a  sale  had  under  such  proceeding.  The  claim- 
ant brings  the  record  to  this  court  and  assigns  for  error,  among 
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other  things,  the  exclusion  of  this  evidence  from  the  jury,  and 
the  giving  and  refusing  of  instructions. 

Messrs.  Ketch  am  &  DeLeuw,  and  Messrs.  Brown  &  Epler, 
for  the  appellant. 

Mr.  J.  T.  Springer,  and  Messrs.  Morrison  &  Whitlock, 
for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  case  of  the  trial  of  the  right  of  property  to  a 
certain  piece  of  a  field  of  corn,  which  Sierrer,  as  sheriff,  had 
levied  an  execution  upon,  and  which  Graff  claimed  as  owner. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judg- 
ment for  the  defendant. 

The  only  question  presented  upon  the  record  is,  upon  the 
action  of  the  court  on  instructions,  and  in  excluding  evidence 
of  certain  proceedings  under  a  distress  warrant  for  rent,  which 
took  place  subsequently  to  the  commencement  of  this  suit. 

The  giving  of  the  following  instruction  for  the  defendant  is 
assigned  as  error,  viz : 

"The  court  instructs  the  jury  for  the  defendant,  that  if  they 
find  from  the  testimony  in  the  case  that  the  property  in  ques- 
tion was  grown  or  produced  by  Peter  D.  Thompson,  the 
defendant  in  the  execution,  and  that  on  or  about  the  6th  day 
of  September,  1869,  the  claimant,  Washington  Graff,  purchased 
the  said  corn  of  Thompson  while  the  same  was  standing  in  the 
field  and  not  mature,  and  that  by  the  terms  of  said  purchase 
the  said  Thompson  was  to  cut  and  shock  a  part  of  said  corn 
and  to  gather  the  remainder,  and  that  the  quantity  was  then  so 
to  be  ascertained,  and  the  same  be  paid  for  at  40  cents  per 
bushel,  then  by  said  sale  no  title  passed  to  said  Graff,  and  said 
property  was  liable  to  the  execution  in  the  hands  of  the  defend- 
ant, and  if  from  the  evidence  it  appears  to  the  jury  that  the 
levy  was  made  before  said  corn  was  measured,  and  the  number 
of  bushels  ascertained,  the  verdict  must  be  for  the  defendant." 
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The  bill  of  exceptions  recites  the  following  admitted  facts 
and  evidence  : 

"That  a  judgment  had  been  obtained  by  Darius  R.  Fitch 
against  one  Peter  D.  Thompson;  that  on  said  judgment  an 
execution  had  issued,  by  virtue  of  which  the  sheriff  of  said 
county,  had  levied  on  the  corn  in  dispute,  and  that  the  plain- 
tiff or  claimant  had  given  the  said  sheriff  regular  formal  notice 
to  try  the  rights  of  property." 

"  The  claimant,  Washington  Graff,  was  thereupon  introduced 
as  a  witness  to  the  jury,  and  testified  that  on  the  6th  day  of 
September,  1869,  he  purchased  of  said  Peter  D.  Thompson  all 
the  corn  raised  by  the  said  Thompson  on  the  west  half  of  the 
southwest  quarter  of  section  16,  township  16,  range  8,  in  Mor- 
gan county,  Illinois  ;  that  it  was  the  same  corn  levied  on  by 
virtue  of  the  execution  in  favor  of  Darius  R.  Fitch,  and  that 
the  purchase  was  made  prior  to  the  levying  of  said  execution  ; 
that  he  (Graff)  paid  Thompson  $80  cash  for  the  corn,  at  the 
time  of  its  purchase  standing  in  the  field,  not  fully  ripe  nor  fit 
for  harvesting ;  that  it  was  in  a  field  where  was  other  corn ; 
that  he  purchased  all  of  Thompson's  corn  except  four  or  five 
acres,  and  in  order  to  ascertain  the  corn  so  purchased,  he  (Graff) 
and  Thompson  went  into  the  field  and  cut  off  the  tops  of  one  row 
of  corn  for  a  considerable  distance  in  from  the  fence,  so  that 
there  would  be  no  mistake  about  the  corn  which  Graff  was  to 
have,  and  so  that  the  part  which  he  (Graff)  was  to  have  might 
be  plainly  designated  and  set  apart,  and  he  (Graff)  was  to  have 
all  of  the  piece  of  corn  so  designated  at  the  rate  of  40  cents  per 
bushel,  whether  there  was  100  or  200  bushels. 

"  Then,  afterwards,  when  the  corn  was  in  fit  condition,  it  was 
to  be  partly  put  in  shocks  and  partly  snapped  by  said  Thomp- 
son, and  then  measured  and  paid  for  by  the  bushel ;  that  the 
purpose  of  witness  in  purchasing  was  in  part  to  secure  the  rent 
due  him  from  said  Thompson  ;  that  he  understood  the  corn 
to  have  been  delivered  to  him,  and  to  be  at  his  risk  from  the 
date  of  said  sale.  " 

This  was  all  the  evidence  offered  by  either  of  the  parties. 
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Iii  many  cases  of  sales  of  personal  property,  it  is  a  nice  and 
difficult  question  whether  or  not  the  title  has  passed. 

The  property  does  not  pass  absolutely,  unless  the  sale  be 
completed ;  and  it  is  not  completed,  so  long  as  anything 
remains  to  be  done  to  put  it  into  a  condition  for  sale,  or  to 
identify  it,  or  discriminate  it  from  other  property  with  which 
it  is  connected.  The  corn  in  this  case  was  in  a  condition  to 
be  sold.  Growing  crops  are  a  proper  subject  of  sale  as  per- 
sonal property  by  parol,  and  their  sale  is  valid  as  against 
creditors.  Bull  v.  Griswold,  19  111.  631 ;  Bellows  v.  Wells,  36 
Vermont,  600. 

There  was  nothing  to  be  done  here  to  identify  the  property, 
or  to  designate  it  from  any  common  mass  with  which  it  was 
mingled.  The  subject  of  the  sale  was  specific,  and  not  inde- 
terminate. It  was  a  part  of  a  field  of  corn,  which  was  marked 
off  and  separated  from  the  rest  of  the  field  by  a  visibly  marked 
boundary.  And  the  measuring  of  the  corn,  which  was  to  be 
had  afterwards,  was  merely  to  ascertain  the  amount  of  the 
whole  price,  at  the  rate  per  bushel  agreed  upon  between  the 
parties. 

The  general  doctrine  to  be  found  in  the  books  is,  doubtless, 
as  stated  in  1  Parsons  on  Contracts,  527,  that  the  sale  of 
personal  property  is  not  completed,  while  anything  remains  to 
be  done  to  determine  its  quantity,  if  the  price  depends  on  this, 
unless  this  is  to  be  done  by  the  buyer  alone. 

But  there  is  a  class  of  cases  which  hold  that,  if  the  parties 

I  intended  that  the  sale  should  be  complete  before  the  goods 
sold  were  weighed  or  measured,  the  property  will  pass  before 
this  is  done. 
Was  there  any  evidence  here  showing  the  intention  of  the 
parties  that  the  sale  should  be  complete  and  absolute  at  the 
time  of  making  the  contract  ? 
Where  the  goods  are  actually  delivered,  that  shows  the  intent 
of  the  parties  to  complete  the  sale  by  the  delivery.  Here  was 
a  performance  of  acts  of  delivery,  in  marking  off  and  sepa- 
rating the  part  sold,  entitled,  perhaps,  to  consideration,  as 
r-— • — ■ 


378  Geaff  v.  Fitch.  [Jan.  T., 

Opinion  of  the  Court. 

Where  the  payment  of  the  price,  or  giving  security  therefor, 
is  not  a  condition  precedent  to  the  transfer,  it  may  well  be  the 
understanding  of  the  parties,  that  the  interest  shall  pass  at 
once  to  the  vendee,  although  the  measure  of  the  articles  sold 
remains  yet  to  be  ascertained. 

Here  the  purpose  of  the  purchase  was  in  part  to  secure  the 
rent  due  from  Thompson — and  perhaps  it  is  not  a  very  strained 
inference  that  the  $80  paid  in  cash  was  about  the  probable 
estimate  of  the  value  of  the  corn  over  and  above  the  amount 
of  rent  due;  so  that  in  effect  the  price  might  be  regarded  as 
paid  down. 

If  the  purpose  was  to  obtain  security  for  a  debt,  it 
would  have  been  illy  accomplished,  by  leaving  the  sale  in 
such  an  incomplete  state,  that  the  property  could  be  taken 
by  creditors  of  Thompson,  and  subjected  to  sale  under  their 
executions. 

If  it  was  the  intention  of  these  parties  to  appropriate  this 
piece  of  corn  to  the  payment  of  the  rent  due  from  Thompson 
to  Graff,  by  an  absolute  transfer  of  it,  we  see  no  sufficient 
reason  why  their  intention  should  be  frustrated  by  the  fact 
that  Thompson  was  afterwards  to  perform  some  work  in  har- 
vesting the  corn,  and  it  was  to  be  measured  to  ascertain  the 
amount  of  the  price  to  be  allowed  for  it  at  the  rate  agreed 
upon. 

Such  a  sale,  with  the  understanding  that  Graff  himself  was 
to  perform  those  same  acts,  would  doubtless  be  a  valid  and 
complete  sale,  or  that  he  should  employ  a  third  person  to  do 
so,  and  why  should  an  arrangement  that  Thompson  should  do 
it,  vary  the  result? 

The  case  presents  a  question  of  the  intention  of  the  parties 
to  the  contract. 

While  the  general  doctrine  on  this  subject  may  be  regarded 
to  be,  that  where  some  act  remains  to  be  done  in  relation  to 
the  articles  which  are  the  subject  of  the  sale,  as  that  of  weigh- 
ing or  measuring,  and  there  is  no  evidence  tending  to  show  an 
intention  of  the  parties  to  make  an  absolute  and  complete  sale, 
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the  property  does  not  pass  to  the  vendee  until  such  act  is  per- 
formed, yet  where  it  appears  that  the  parties  intended  that  the 
sale  should  be  complete  before  the  articles  sold  are  weighed  or 
measured,  the  property  will  pass  before  this  is  done. 

These  views  are  sustained  more  or  less  fully  by  the  follow- 
ing authorities  :  Bell  v.  Farrar,  41  111.  400 ;  Maeomber  v.  Parker, 
13  Pick.  175;  Riddle  v.  Varnum,  20  id.  280;  Crqfoot  v.  Ben- 
nett, 2  Comst.  258. 

We  think,  then,  that  this  instruction  was  erroneous,  in 
pronouncing,  as  a  matter  of  law,  that,  under  the  facts  stated, 
no  title  passed,  without  any  reference  to  the  intention  of  the 
parties  whether  the  sale  should  be  complete  at  the  time  of  the 
contract. 

There  was  evidence  tending  to  show  the  intention  of  the 
parties  that  the  sale  of  the  corn  should  be  complete  before  it 
was  measured,  and  the  instruction  should  have  been  qualified 
so  as  to  make  it  dependent  upon  such  intention,  whether  the 
title  passed  by  the  sale  or  not. 

The  claimant's  instructions  being  the  converse  of  the  defend- 
ant's, were  properly  refused  for  the  same  reason,  in  leaving  out 
of  view  the  intention  of  the  parties.  The  distress  warrant 
proceedings  were  rightly  excluded — an  acquisition  of  title  to 
the  property,  subsequently  to  the  commencement  of  the  pro- 
ceeding for  the  trial  of  the  right  of  property,  could  not  be 
shown. 

The  only  view  in  which  they  might  be  relevant,  would  be 
to  show  a  prior  landlord's  lien  upon  the  property,  but  they 
would  not  be  competent  evidence  for  that  purpose. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Edmund  D.  Power 

V. 

Silas  Watkins. 

Highways — obstruction  of  by  individuals — effect  thereof  on  the  rights  of  the 
public.  The  act  of  an  individual  obstructing  a  public  road,  can  not  divest 
the  public  of  its  rights  in  respect  to  the  road,  unless  submitted  to  for  such 
a  period  of  time  as   to  raise  a  fair  presumption  of  abandonment. 

Appeal  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Mr.  S.  S.  Knowles,  for  the  appellant. 

Messrs.  Lacey  &  Wallace,  and  Mr.  N.  W.  Branson,  for 
the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  a  prosecution  for  obstructing  a  highway,  resulting 
in  a  verdict  against  defendant  for  $10. 

The  only  grounds  suggested  for  reversal  are,  that  the  last 
instruction  for  plaintiff  should  not  have  been  given,  and  the 
last  for  defendant  should  have  been.  Plaintiffs  instruction 
was,  that  a  gateway  built  across  the  road,  one  half  mile  from 
the  place  of  alleged  obstruction,  would  not  prove  the  public 
had  abandoned  the  road.  This  was  correct.  The  act  of  an 
individual  can  not  divest  the  public  of  its  rights,  unless  sub- 
mitted to  for  such  a  period  of  time  as  to  raise  a  fair  presumption 
of  abandonment. 

The  instruction  asked  for  the  defendant,  and  refused,  was 
intended,  as  we  construe  it,  to  be  substantially  the  reverse 
of  that  given  for  plaintiff,  and  was  properly  refused. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Chicago  &>  Alton  Railroad  Co. 


Milem  M.  Engle. 

1.  Railkoads — injury  to  stock — burden  of  proof— sufficiency  of  evidence. 
In  an  action  against  a  railroad  company  to  recover  the  value  of  a  horse 
killed  on  the  defendant's  track  by  its  engine  and  train,  the  plaintiff  based 
his  right  of  recovery  upon  an  alleged  violation  by  the  defendant  of  an  ordi- 
nance of  the  incorporated  town  of  Greenview, which  prohibited  the  running 
of  trains  within  the  inhabited  portion  thereof,  where  the  accident  occurred, 
at  a  greater  rate  of  speed  than  six  miles  an  hour:  Held,  the  burden  of 
proving  this  averment  was  upon  the  plaintiff,  and  the  mere  proof  that  the 
animal  was  killed  on  the  defendant's  track  within  such  portion  of  the 
town,  did  not  raise  the  presumption  that  the  train  was  running  at  the  pro- 
hibited rate  of  speed. 

2.  Same — construction  of  the  act  of  1865,  in  respect  to  the  speed  of  trains. 
A  proper  construction  of  the  second  section  of  the  act  of  February  16, 1865, 
the  first  section  of  which  renders  railroad  companies  liable  for  all  damages 
resulting  from  running  their  trains  within  the  corporate  limits  of  cities  and 
towns  at  a  greater  rate  of  speed  than  allowed  by  the  ordinances  thereof, 
does  not  make  the  fact  that  stock  was  killed  in  the  corporate  limits  of  a 
town,  evidence  that  the  train  was  running  at  a  rate  of  speed  beyond  the 
limit  of  the  ordinance,  but  simply  makes  proof  of  the  violation  of  the  ordi- 
nance, and  that  the  injury  occurred  while  the  train  was  so  running  at  the 
prohibited  rate  of  speed,  presumptive  evidence  of  negligence,  rendering  the 
company  prima  facie  liable. 

3.  Same— fencing  railroads  in  towns.  Railroad  companies  are  not 
required  by  the  statute  to  fence  their  line  of  road  within  the  corporate 
limits  of  a  town,  and  in  actions  against  them  to  recover  for  injuries  to  stock, 
occurring  within  such  limits,  it  is  error  to  refuse  so  to  instruct  the  jury. 

Appeal  from   the  Circuit   Court  of  Menard  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Mr.  A.  W.  Church,  for  the  appellant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  in  the  Menard  cir- 
cuit court  by  appellee  against  appellant,  to  recover  the  value 
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of  a  horse  claimed  to  have  been  killed  by  an  engine  and  train 
belonging  to  appellant,  and  running  on  its  road. 

It  appears  from  the  evidence  in  the  case,  that  the  animal 
was  killed  by  a  train  in  the  night,  but  the  circumstances  under 
which  the  accident  occurred,  do  not  appear  in  evidence.  No 
witness  testifies  to  have  seen  the  occurrence,  but  the  dead  ani- 
mal was  found  under  the  bridge,  and  blood  and  hair  on  the 
track,  at  and  near  the  bridge,  and  the  wheels  of  the  trucks  of 
the  engine  seem  to  have  been  thrown  from  the  rails,  from 
marks  on  the  ties  and  from  other  appearances  in  the  vicinity. 
There  is  no  contest  as  to  whether  the  horse  was  killed  by  the 
train,  but  it  is  whether,  from  the  evidence,  the  circumstances 
indicate  such  carelessness  on  the  part  of  the  employees  of  the 
company  as  should  render  them  liable. 

The  injury  occurred  within  the  corporate  limits  of  the  vil- 
lage of  Greenview,  and  it  is  averred  the  town  had  adopted  this 
ordinance  :  "No  railroad  company,  conductor  or  engineer,  or 
employee  of  any  railroad  company,  or  other  person  managing 
or  controlling  any  locomotive  engine,  car  or  train,  on  any 
railroad  track,  shall,  in  the  inhabited  part  of  the  town,  run,  or 
suffer  to  be  run,  any  such  locomotive  or  train,  upon  such  rail- 
road track,  at  a  speed  exceeding  six  miles  per  hour,  under 
a  penalty  of  not  exceeding  $50."  And  the  company,  in  viola- 
tion of  the  ordinance,  ran  its  train  at  a  greater  speed,  and 
ran  over  and  killed  plaintiff's  horse. 

On  the  trial,  the  court  gave  for  appellee  this  instruction  : 

"The  court  instructs  the  jury,  for  the  plaintiff,  that  if 
they  believe,  from  the  evidence  in  the  case,  that  the  plaintiff 
was  the  owner  of  the  horse  in  question,  and  that  said  horse, 
while  the  property  of  the  plaintiff,  was  killed  by  the  locomo- 
tive or  train  of  cars  in  the  management  of  the  agents  or  servants 
of  the  defendant,  within  the  corporate  limits  of  the  town  of 
Greenview ;  and  if  they  further  believe,  from  the  testimony  in 
the  case,  that  the  corporation  of  Greenview  had  duly  passed 
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and  published  the  ordinance  given  in  evidence  in  the  case,  reg- 
ulating the  speed  of  railroad  cars,  and  engines  or  locomotives, 
while  passing  through  the  inhabited  part  of  said  village,  and 
that  said  ordinance  had  been  duly  published  according  to  law, 
before  the  date  of  the  alleged  killing  of  said  horse,  then  the 
presumption  of  law  is,  that  the  locomotive  and  cars,  by  which 
said  horse  was  killed,  were  running  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  and  the  burden  of  proving  that  the 
train  was  not  running  at  a  greater  rate  of  speed  than  six  miles 
an  hour,  is  upon  the  defendant.  And  unless  the  jury  believe, 
from  the  evidence  in  the  case,  that  said  locomotive  and  train 
of  cars  were  not  running,  at  the  time  of  said  alleged  killing, 
faster  than  six  miles  an  hour,  the  plaintiff  is  entitled  to  a 
verdict." 

It  is  insisted  that  this  instruction  reverses  the  rules  of  evi- 
dence, and  changes  the  onus  probandi ;  that  the  plaintiff 
having  averred  a  violation  of  the  ordinance  as  the  ground  of 
recovery,  he,  to  succeed,  was  bound  to  prove  the  averment. 

In  the  case  of  the  Great  Western  Railroad  Co.  v.  Marthland, 
30  111.  457,  the  judgment  was  reversed,  because  it  did  not 
appear  the  company  was  guilty  of  negligence.  Again,  in  the 
case  of  the  Chicago  &  Alton  Railroad  Co.  v.  Utley,  38  111.  410, 
it  was  held  to  be  error  to  instruct  the  jury  "that  the  mere  fact 
of  the  mare  being  killed  on  the  track,  is  evidence  of  negligence 
on  the  part  of  the  company."  That  fact  was  said  to  be  a  cir- 
cumstance to  be  considered  with  others,  by  the  jury,  in 
determining  the  question  of  negligence,  but  not  of  itself  evi- 
dence of  negligence.  The  court  can  not  say  such  a  fact  is,  in 
law,  negligence,  and  it  was  not,  under  the  general  rules  of  evi- 
dence, proper  to  so  instruct  the  jury,  as  is  done  in  this  case. 

It  is,  however,  insisted  that  the  act  of  February  16,  1865, 
has  changed  the  rule  of  evidence  in  cases  of  this  character. 
The  first  and  second  sections  are  as  follows : 

"  Hereafter,  whenever  any  railroad  company,  who  shall, 
by  themselves  or  agents,  run,  or  [permit]  their  trains  or  engines 
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to  be  run  at  a  greater  rate  of  speed  through  the  incorporated 
limits  of  any  city  or  town  in  this  State,  than  is  permitted  by 
the  city  or  town  ordinances  respecting  said  railroad  company, 
[said  railroad  company]  so  violating  said  ordinances,  either  by 
themselves  or  agents  as  aforesaid,  shall  be  liable  to  each  indi- 
vidual sustaining  damages,  done  by  said  train  or  engine,  to  the 
full  extent  of  such  damage." 

"  2.  Should  any  live  stock  be  killed  by  any  of  the  railroad 
companies  or  their  agents,  in  manner  set  forth  in  sec.  1  of  this 
act,  the  same  shall  be  presumed  to  have  been  done  by  the  neg- 
ligence of  said  company  or  their  agents." 

It  is  urged,  that  the  proper  construction  of  the  second  sec- 
tion makes  the  fact  of  killing  stock,  in  the  corporate  limits  of 
a  village,  evidence  that  the  train  was  being  run  at  a  greater 
rate  of  speed  than  is  allowed  by  the  ordinance.  We  do  not 
see  how  such  a  construction  can  be  fairly  given  to  its  lan- 
guage. The  first  section  declares,  that  if  the  company  shall 
permit  their  engines  and  trains  to  run  in  the  corporate  limits 
of  a  town  at  a  greater  rate  of  speed  than  is  allowed  by  the 
ordinance,  the  company  shall  be  liable  for  all  damage  done  by 
the  train.  The  second  section  then  declares,  that  when  stock 
shall  be  killed  by  such  trains  in  the  manner  set  forth  in  the 
first  section,  the  same  shall  be  presumed  to  have  been  done  by 
the  negligence  of  the  company  or  their  agents.  Now,  what  is 
the  manner  referred  to  by  this  section?  Manifestly,  by  run- 
ning trains  at  a  greater  rate  of  speed  than  is  authorized  by  the 
ordinance.  The  first  section  imposes  liability  for  damages 
done  by  running  their  trains  at  the  prohibited  rate  of  speed; 
and  to  prevent  all  question  whether  the  prohibited  rate  of 
speed  was  the  cause  of  the  injury,  the  second  section  declares, 
that  when  the  injury  occurs  when  the  trains  are  under  a  rate 
of  speed  prohibited  by  the  ordinance,  the  fact  that  the  com- 
pany was  running  their  cars  at  such  a  speed,  shall  be  evidence 
of  negligence.  This  is  the  only  reasonable  construction  that 
can  be  given  to  the  section.  There  is  nothing  in  the  act  from 
which  we  can  infer,  that  it  was  intended  to  make  the   mere 
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killing  of  animals,  in  the  corporate  limits  of  a  town,  evidence 
of  negligence.  But  it  was  designed  to  leave  the  plaintiff,  in 
such  cases,  to  prove  the  violation  of  the  ordinance,  and  when 
proved,  and  the  animal  was  thereby  killed,  then  to  create  a 
presumption  of  negligence,  rendering  the  company  prima  facie 
liable.  The  instruction  was  wrong,  and  should  not  have  been 
given. 

The  court  again  erred  in  refusing  to  give  appellant's 
instruction,  that  the  company  was  not  required  to  fence  its 
road  within  the  corporate  limits  of  the  town.  The  statute  has 
excepted  such  places  from  the  requirement  to  fence,  and  appel- 
lant had  the  right  to  have  the  jury  so  informed. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is 

reversed,  and  the  cause  remanded  for  further  proceedings  not 

inconsistent  with  this  opinion. 

Judgment  reversed. 


William  J.  Chamblin 

V. 

John  L.  Blair  et  al. 

1.  Plea  op  release  op  errors — whether  sufficient.  A  plea  of  release 
of  errors,  that  by  reason  of  a  previous  agreement  between  the  parties  the 
alleged  errors  were  obviated,  should  show  that  the  agreement  referred  to, 
had  reference  to  the  case  pending,  and  such  fact  failing  to  appear,  as  in 
this  case,  the  plea  will  be  bad  on  demurrer. 

2.  Redemption  from  deed  of  trust — legal  tender  notes.  The  act  of 
Congress  of  February  25,  1862,  known  as  the  legal  tender  act,  did  not  oper- 
ate to  authorize  a  redemption  from  a  deed  of  trust  which  matured  before 
the  passage  of  that  act,  by  payment  of  United  States  legal  tender  notes. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  James  Harriott,  Judge,  presiding. 

Mr.  B.  S.  Prettyman,  for  the  plaintiff  in  error. 

Mr.  Henry  E.  Dummer,  for  the  defendants  in  error. 
25— 58th  III. 
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Mr.  Justice  Bref:se  delivered  the  opinion  of  the  Court : 

The  question  before  us  now,  arises  upon  a  demurrer  of 
plaintiff  in  error,  to  a  plea  of  release  of  errors  by  the  defend- 
ants in  error. 

The  nature  of  the  case  is  seen  by  reference  to  Blair  et  aL  v. 
CJiamblin  et  al.  39  111.  521,  in  which  the  several  rights  of  these 
parties,  as  to  redemption,  were  disposed  of,  and  the  cause 
remanded  to  the  circuit  court.  In  the  judgment  of  reversal, 
it  was  held  by  this  court  that  Blair  should  be  allowed  to 
redeem  the  land  from  the  trust  deed,  executed  by  Tunison  to 
Wright,  and  then  the  property  of  Chamblin,  the  appellant 
here,  by  paying,  on  or  before  the  20th  of  November,  1866,  to 
Chamblin,  or  to  the  master  in  chancery  of  Mason  county,  for 
his  use,  the  sum  of  $1,250,  with  ten  per  cent  interest  per 
annum  from  the  12th  day  of  January,  1858,  to  the  12th  day 
of  January,  1859,  with  25  per  cent  interest  per  annum  on  the 
whole  amount  due  on  the  last  mentioned  day,  to  the  day  when 
the  redemption  money  should  be  paid  by  Blair,  on  or  before 
the  20th  of  November,  1866;  and  that  when  Blair  made  this 
payment,  the  trust  deed  of  Tunison  to  Wright  should  be 
cancelled,  and  for  naught  held. 

The  case  being  remanded,  such  proceedings  were  had,  that 
the  master  in  chancery,  on  the  16th  of  November,  1866, 
reported  to  the  court  that  Blair  had  paid  him  the  sum  of 
$4,070  62  in  United  States  treasury  notes,  as  redemption 
money,  and  that  he  executed  a  certificate  of  redemption,  and 
that  the  funds  so  received  as  redemption  money  were  all  in 
United  States  treasury  notes,  called  " greenbacks,"  and  that 
gold,  on  the  day  of  redemption,  was  at  40  per  cent  above  such 
currency. 

Chamblin  excepted  to  this  report,  on  the  ground  that  green- 
backs were  received  at  their  face  value,  and  not  gold  ;  claiming 
that  such  notes  so  received  were  not  sufficient  in  amount  to 
pay  the  note  and  interest,  according  to  its  terms. 
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The  court  overruled  the  exceptions  and  approved  the  report 
of  the  master,  and  directed  him  to  make  a  deed  to  Blair. 

To  reverse  this  judgment,  Chamblin  prosecutes  this  writ  of 
error,  assigning  the  action  of  the  court,  in  overruling  his 
exceptions  to  the  master's  report,  as  error. 

To  this  assignment  of  error,  the  defendant  plead  a  release 
of  errors,  by  reason  of  an  agreement  containing  nine  clauses, 
alleged  to  have  been  executed  by  Chamblin  and  Blair  on  the 
14th  of  November,  1867.  , 

We  have  examined  this  agreement  carefully,  every  line, 
section  and  clause  thereof,  and  are  unable  to  discover  that  it 
has  the  least  relevancy  to  the  case  before  us.  This  case, 
involving  a  right  of  redemption,  is  not  hinted  at  in  the  agree- 
ment, but  it  manifestly  has  reference  alone  to  an  action  of 
ejectment  then  pending  between  these  parties  in  the  Mason  cir- 
cuit court,  and  certain  other  suits  then  pending  in  that  court, 
in  chancery,  in  which  the  widow  of  Tunison  and  others  were 
complainants,  against  Blair  and  others.  If  this  case  had  been 
in  contemplation  of  these  parties,  it  being  so  important,  it 
would  certainly  have  been  mentioned  or  referred  to  in  some 
way. 

The  case  mentioned  in  the  agreement  as  pending,  is  the  case 
of  Tunison  et  al.  v.  Blair,  and  not  the  case  of  Chamblin  et  al.  v. 
Blair  et  al.  By  the  fourth  clause  of  the  agreement,  the  first 
named  case  is  specially  mentioned,  and  a  stipulation  referred 
to  as  having  been  entered  into  for  setting  it  for  trial. 

This  case  was  pending  in  this  court  when  the  agreement  in 
question  was  made,  and  it  is  inconceivable,  if  it  was  intended 
to  embrace  it  in  the  agreement,  that  nothing  should  appear  in 
the  agreement  to  that  effect. 

The  plea,  and  all  its  intendments,  must  be  taken  most  strongly 
against  the  pleader.  The  court  can  not  incorporate  any  mat- 
ter into  it  which  the  pleader  has  omitted,  whether  by  accident 
or  design. 

Suppose  the  pleaof  a  release  of  errors  was  traversed,  could  an 
allegation,  that  this  suit  was  included  in  the  agreement,  be 
verified  by  reference  to  it  ?     Clearly  not. 


388  Chamblin  v.  Blair  et  al.  [Jan.  T., 

Opinion  of  the  Court. 

This  case  not  being  embraced  in  the  agreement,  the  demur- 
rer to  the  plea  of  a  release  of  errors  must  be  sustained. 

Upon  the  error  assigned  on  the  record,  we  have  said  all  we 
desire  to  say,  in  the  case  of  Morrow  et  al.  v.  Rainey  et  al. 
ante,  p357. 

There  it  was  held,  that  the  right  of  redemption  from  a  sale, 
under  a  decree  in  chancery  to  foreclose  a  mortgage,  the 
debt  having  been  created  in  1861,  and  the  sale  made  on  the 
1st  of  January,. 1862,  was  not  affected  by  the  act  of  Congress 
of  February  25th,  1862,  and  on  the  admission  it  was  a  debt, 
the  same  having  accrued  prior  to  the  passage  of  that  act,  was 
not  controlled  by  the  provisions  of  that  act,  and  this  on  the 
authority  of  Bronson  v.  Rodes,  7  Wal.  229,  and  Butler  y.Hor- 
witz,  ib.  258,  and  the  subsequent  case  of  Hepburn  v.  Griswold, 
8  Wal.  603. 

Similar  views  were  expressed  by  this  court  in  Billings  v. 
Biggs,  56  111.  483,  on  an  application  for  a  mandamus  to  com- 
pel a  sheriff  to  make  a  deed  to  the  purchaser  of  a  tract  of 
land  purchased  at  a  tax  sale  in  1861,  the  clerk  having  received 
legal  tender  notes  on  such  redemption,  this  court  holding  no 
redemption  was  effected  by  such  notes. 

These  notes,  when  offered  to  appellant,  were  at  a  discount 
of  forty  cents  on  the  dollar,  and  he  was  not  required  to  receive 
them.  The  exceptions  to  the  master's  report,  on  this  ground, 
should  have  been  allowed ;  overruling  them  was  error,and  this 
is  admitted  by  the  plea  of  release  of  errors. 

For  this  error,  the  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 
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Chicago  <fc  Alton  Railroad  Co. 
v. 
George  W.  Quaintance. 

1.  Railroads — duty  to  guard  against  communicating  fire  to  adjacent 
property.  Railway  companies  are  invested  by  their  charters  with  the 
right  to  use  locomotive  engines  as  a  propelling  power,  in  the  exercise  of 
the  franchises  conferred,  upon  the  implied  understanding,  only,  that  the 
law  will  compel  such  corporations  to  use  every  possible  precaution,  by  the 
use  of  all  the  best  and  most  approved  mechancical  inventions  for  that  pur- 
pose, to  prevent  injuries  b}^  fire  and  other  causes  to  the  property  of  the 
citizens  on  the  lines  of  their  respective  roads. 

2.  The  fact  that  the  use  of  such  engines  in  populous  districts  through 
which  they  pass,  is  known  to  be  dangerous  in  their  most  careful  use,  itself 
imposes  a  high  degree  of  responsibility  upon  the  companies  using  them  as 
a  motive  power,  and  in  the  absence  of  such  a  degree  of  care  and  diligence 
on  the  part  of  railway  companies,  they  will  be  held  to  the  strictest  accounta- 
bility for  injuries  to  property  in  the  vicinity  of  their  roads. 

3.  Experience  having  demonstrated  that  railway  companies,  by  the  use 
of  certain  mechanical  contrivances,  can  prevent  the  emission  of  fire  sparks 
from  locomotive  engines,  in  such  quantities,  at  least,  as  not  to  be  at  all  dan- 
gerous to  property  in  the  immediate  vicinity,  they  must,  in  every  instance, 
be  held  to  a  strict  performance  of  their  duties  in  that  regard. 

4.  If,  however,  such  companies  use  all  proper  and  reasonable  precau- 
tion to  prevent  the  escape  of  fire  from  their  engines  by  the  application  of 
the  best  and  most  approved  mechanical  appliances  for  that  purpose,  and 
keep  the  same  constantly  in  good  repair  while  in  use,  and  carefully  and 
skillfully  managed  by  competent  and  prudent  engineers,  and  nevertheless 
fire  results,  they  will  not  be  liable  for  the  damage  thereby  occasioned. 

5.  Same — burden  of  proof  .  In  an  action  against  a  railroad  company  for 
injury,  resulting  by  fire  communicated  from  the  defendant's  engine  on  the 
line  of  its  road,  the  act  of  March  29,  1869,  having  made  the  establishment 
of  the  fact  that  an  injury  has  been  occasioned  from  fire  sparks  emitted  from 
its  engine  while  passing  along  the  road,  itself  full  prima  facie  evidence  of 
negligence  on  the  part  of  the  company,  and  of  its  agents  and  servants  in 
charge  at  the  time,  if  the  plaintiff  establishes,  in  the  first  instance,  the  fact 
that  the  fire,  which  occasioned  the  injury  complained  of  was  thus  commu- 
nicated, buch  proof  will  entitle  him  to  a  recovery,  and  places  the  burden  of 
proof  to  rebut  the  prima  facie  case  thus  made,  upon  the  company,  to  show 
by  affirmative  evidence  that  the  engine,  at  the  time,  was  equipped  with  the 
necessary  and  most  effective  appliances  to  prevent  the  escape  of  fire,  and 
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that  the  engine  was  in  good  repair,  and  was  properly,  carefully  and  skill- 
fully handled  by  a  competent  engineer. 

6.  Same — degree  of  diligence  required.  It  is  not  enough  for  the  company, 
to  rebut  the  prima  facie  case  thus  made  by  the  plaintiff,  to  show  that  the 
engine  was  originally  constructed  with  the  best  and  most  approved  inven- 
tions to  prevent  the  escape  of  fire.  The  law  imposes  upon  the  company 
and  its  employees  the  duty  of  keeping  a  constant  and  vigilant  watch  to 
see  that  its  engines  are  kept  in  proper  repair  so  as  not  to  be  dangerous  to 
property  in  the  vicinity  of  the  road. 

7.  Same — negligence — what  constitutes.  It  would  seem  to  be  negligence 
on  the  part  of  a  railway  engineer  to  use  wood  in  a  coal-burning  engine, 
while  running  it  over  the  road,  for  the  reason  that  the  meshes  in  the  wire 
netting,  used  to  prevent  the  escape  of  fire  sparks,  are  made  much  larger 
when  coal  only  is  used  for  fuel,  and  the  fire  sparks  from  wood  are  much 
more  dangerous  because  they  retain  the  fire  for  a  much  greater  length  of 
time.  To  use  wood,  then,  in  such  an  engine  in  a  dry  time,  with  a  high 
wind  prevailing,  would  be  great  carelessness  and  recklessness. 

8.  Same — admissibility  and  weight  oj  evidence.  In  an  action  against  a 
railroad  company  to  recover  for  loss  to  the  plaintiff,  occasioned  by  fire, 
alleged  to  have  been  communicated  to  the  plaintiff's  house  from  one  of 
the  company's  engines,  the  defendant  offered  to  prove  by  the  master 
mechanic  employed  in  its  shops,  at  a  point  beyond  where  the  fire  occurred, 
which  was  the  destination  of  the  engine,  the  general  custom  of  inspecting 
engines  on  their  arrival  at  that  place,  for  the  purpose  of  showing  that  in 
accordance  with  that  custom,  had  the  engine  been  defective,  the  person 
whose  duty  it  was  to  inspect  all  engines  on  their  arrival,  would  have 
reported  to  the  witness  that  such  was  its  condition,  and,  there  being  no 
such  report,  that  the  engine  was  in  good  repair:  Held,  the  evidence, 
although  regarded  as  of  no  high  grade,  and  not  very  satisfactory  in  its 
character,  was  admissible  as  tending  to  show  the  condition  of  the  engine 
from  which  the  fire  was  communicated,  that  being  a  material  fact  in  issue. 
It  was  for  the  jury  to  say  what  weight  should  be  given  to  such  testimony. 

Appeal  from  the  Circuit  Court  of  Menard  county  ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Quaintance 
against  the  railroad  company,  to  recover  damages  for  the  burn- 
ing of  his  house,  the  fire  alleged  to  have  been  communicated 
from  an  engine  of  defendant,  on  its  road  between  the  cities  of 
Bloomington  and  Jacksonville.  A  trial  by  jury  resulted  in  a 
verdict  for  the  plaintiff,  upon  which  the  court  rendered  judg- 
ment.    The  defendant  appeals. 


1871.]  C.  &  A.  R.  R.  Co.  *.  Quaintance.  391 

Statement  of  the  case.     Opinion  of  the  Court. 

Upon  the  trial,  the  defendant  offered  to  prove  by  John  A. 
Jack  man,  the  master  mechanic  of  the  company,  in  charge  of 
its  shops  at  Bloomington,  and  to  which  place  the  engine  was 
running,  Avhat  was  the  usage  and  routine  as  to  the  manage- 
ment of  the  engines  when  they  arrived  at  Bloomington,  it 
being  the  custom  of  the  person  whose  duty  it  was  to  inspect 
all  engines  on  their  arrival  at  that  place,  to  report  their  con- 
dition to  the  witness,  for  the  purpose  of  showing,  as  no  such 
report  was  made  of  any  defect  in  the  engine  on  its  arrival  at 
the  shops  on  the  day  of  the  fire,  that  the  engine,  at  the  time, 
was  in  good  repair.  The  exclusion  of  this  evidence  by  the 
court,  the  defendant  assigns  as  error.  The  other  questions 
arising  on  the  record  are  fully  presented  in  the  opinion  of  the 
court. 

Mr.  A.  W.  Church,  for  the  appellant. 

Messrs.  Lacey  &  Wallace,  and  Mr.  T.  W.  McNeeley, 
for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  sovereignty  of  the  State,  by  the  act  of  granting  char- 
ters, has  invested  railway  companies  with  the  right  to  use 
locomotive  engines  as  a  propelling  power  in  the  exercise  of 
the  franchises  conferred,  upon  the  implied  understanding, 
only,  that  the  law  will  compel  such  corporations  to  use  every 
possible  precaution,  by  the  use  of  all  the  best  and  most  approved 
mechanical  inventions  for  that  purpose,  to  prevent  injuries  by 
fire  and  other  causes,  to  the  property  of  the  citizens  on  the 
lines  of  their  respective  roads.  Illinois  Central  Railroad  Co.  v. 
Mills,  42  111.  408  ;  Illinois  Central  Railroad  Co.  v.  Shanefelt, 
47  111.  497. 

The  necessity  for  the  grant  of  such  a  privilege  was  found  to 
exist  in  the  exigencies  of  commerce,  and  the  right  thus  con- 
ferred to  use  this  kind  of  motive  power,  however  dangerous  it 
may  be  in  its  natural  tendencies,  is  as  lawful  in  the  parties 
using  it,  as  is  the  use  of  any  other  known  propelling  power. 
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The  maxim  of  the  law,  sic  utere  tuo,  ut  alienum  non  laedas,  may 
have  as  just  an  application  to  corporations  created  by  legisla- 
tive authority,  as  to  private  persons  in  the  use  and  control  of 
their  property. 

When  the  legislature  conferred  this  right  on  railway  com- 
panies to  use  locomotive  engines,  it  is  supposed  they  had  in 
view  their  dangerous  character,  that  if  recklessly  used,  would 
spread  destruction  through  all  our  towns  and  cities,  and  into 
every  farming  community  through  which  they  passed,  and 
they  certainly  did  not  intend  to  confer  this  extraordinary  priv- 
ilege upon  any  other  condition  than  that  the  parties  using  such 
engines  should  be  held  to  the  highest  degree  of  care  and  dili- 
gence to  prevent  injury  to  the  property  of  the  citizen.  The  use 
of  such  engines  in  populous  districts  through  which  they  pass, 
is  known  to  be  dangerous  in  their  most  careful  use,  and  this 
fact  itself  imposes  a  high  degree  of  responsibility  upon  the 
companies  using  them  as  a  motive  power.  In  the  absence  of 
such  a  degree  of  care  and  diligence  on  the  part  of  railway 
companies,  the  courts  in  this  country  and  in  England  have 
always  held  them  to  the  strictest  accountability  for  injuries  to 
property  in  the  vicinity  of  their  roads. 

Experience  has  demonstrated,  that  railway  companies,  by 
the  use  of  certain  mechanical  inventions  and  contrivances,  can 
prevent  the  emission  of  fire  sparks  from  locomotive  engines,  in 
such  quantities,  at  least,  as  would  not  be  at  all  dangerous  to 
property  in  the  immediate  proximity.  They  must,  therefore, 
in  every  instance,  be  held  to  a  strict  performance  of  their  duties 
in  that  regard,  otherwise  there  would  be  no  safety  for  the 
property  of  the  citizen  on  the  lines  of  these  great  thorough- 
fares which  traverse  the  country  in  every  direction,  and  on 
which  their  engines  run  night  and  day.  If,  however,  such 
companies  use  all  proper  and  reasonable  precaution  to  prevent 
the  escape  of  fire  from  their  engines,  by  the  application  of  the 
best  and  most  approved  mechanical  appliances  for  that  pur- 
pose, and  keep  the  same  constantly  in  good  repair  while  in 
use,  and  carefully  and  skillfully  managed   by   competent  and 
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prudent  engineers,  the  law  is,  that  they  will  not  be  responsible 
for  injuries  that  may  occur  from  fire  ;  and  in  the  event  that  a 
loss  does  occur  under  such  circumstances,  it  will  be  damnum 
absque  injuria. 

The  effect  of  the  statute  of  1869,  (Gross'  Comp.  554,  §  103,) 
is,  if  the  fact  be  established  that  an  injury  has  been  occasioned 
from  fire  sparks  emitted  from  the  engine  while  passing  along 
the  road,  to  make  that  fact,  itself,  full  prima  facie  evidence  of 
negligence  on  the  part  of  the  company,  and  of  its  agents  and 
servants  in  charge  at  the  time.  If  the  party  injured  estab- 
lishes, in  the  first  instance,  the  fact  that  the  fire,  which 
occasioned  the  injury  complained  of,  was  communicated  from 
the  engine,  such  proof  would  entitle  the  party  to  a  recovery, 
and  the  burden  of  proof  to  rebut  the  prima  facie  case  thus 
made,  is  on  the  company,  to  show  by  affirmative  evidence  that 
the  engine  at  the  time  was  equipped  with  the  necessary  and 
most  effective  appliances  to  prevent  the  escape  of  fire,  and 
that  the  engine  was  in  good  repair,  and  was  properly,  care- 
fully and  skillfully  handled  by  a  competent  engineer. 

The  first  inquiry,  then,  that  presents  itself  in  the  considera- 
tion of  the  case,  is,  whether  the  fire  that  caused  the  destruction 
of  the  property  of  the  appellee,  was  communicated  from  the 
engine  of  the  appellant  on  its  track.  Of  this  fact  there  can 
be  no  serious  question  in  this  court.  The  evidence  was  suffi- 
cient to  authorize  the  jury  to  find  that  the  fire  was  so 
occasioned,  and  the  jury  having  found  that  issue  for  the  appel- 
lee, we  can  not  say,  in  view  of  the  evidence,  that  it  does  not 
sustain  their  finding,  or  that  the  verdict  is  even  against  the 
weight  of  the  evidence. 

The  proof  shows,  that  the  house  stood  north  of  the  track, 
distant  about  150  feet.  At  the  time  the  fire  occurred,  every- 
thing was  very  dry,  and  a  strong  wind  prevailed  from  the  south 
to  the  north,  which  would  carry  the  sparks  that  escaped  from 
the  engine  in  the  direction  of  the  house  of  the  appellee.  The 
fire  was  not  discovered  until  the  lapse  of  about  half  an  hour 
after  the  passage  of  the  train,  which,  it  is  alleged,  occasioned 
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the  injury.  It  was  first  seen  on  the  roof,  on  the  south  side, 
facing  the  track,  and  when  first  discovered,  it  was  a  very  small 
fire.  The  fire  originated  on  the  roof  of  the  main  part  of  the 
house,  and  some  of  the  witnesses  who  went  to  assist  the  family, 
testified  there  was  no  fire  in  any  of  the  stoves  in  that  part  of 
the  house.  In  fact,  there  was  no  fire  in  any  of  the  stoves 
about  the  house,  except  the  one  in  the  kitchen,  and  that  was 
in  the  L  that  projected  north,  and  it  is  hardly  possible,  or 
probable,  that  sparks  of  fire  from  that  chimney  could  have 
gone  south  over  the  main  building,  against  a  strong  wind  pre- 
vailing from  that  direction,  and  there  set  the  roof  on  fire. 
The  evidence  of  men  of  experience  tends  to  show,  that  fire 
sparks  could  not  be  carried  the  distance  the  house  was  situ- 
ated from  the  track,  and  retain  sufficient  life  to  ignite  anything 
upon  which  they  might  happen  to  fall.  But  no  possible  theory 
that  can  be  maintained  by  the  evidence,  has  been,  or  can  be 
suggested,  for  the  origin  of  the  fire,  unless  it  was  occasioned 
by  fire  sparks  emitted  from  the  engine.  We  must,  therefore, 
believe  with  the  jury,  that  the  fire  which  escaped  from  the 
engine  was  the  cause  of  the  destruction  of  appellee's  property, 
notwithstanding  the  fact  that  witnesses  of  large  and  intelligent 
experience  do  testify  they  never  heard  of  a  fire  being  commu- 
nicated at  so  great  a  distance  by  fire  sparks  emitted  from  a 
coal-burning  engine.  We  can  only  say,  this  is  a  new  instance 
occurring  outside  of  their  former  experience. 

But  the  principal  question  is,  whether  the  engine,  in  this 
instance,  was  properly  equipped  with  the  best  and  most 
approved  known  inventions  to  prevent  the  escape  of  fire 
sparks,  and  whether  it  was  in  good  repair  at  the  time,  and 
whether  it  was  carefully  and  skillfully  managed  by  a  compe- 
tent engineer. 

The  appellants,  evidently,  directed  the  principal  part  of 
their  evidence  to  establish  these  facts,  for  the  reason  that  under 
the  recent  statute,  the  burden  of  proving  such  facts  rested  upon 
the  company.  There  seems  to  be  but  little  conflict  in  the  evi- 
dence, that  the  engine  which  passed  with  the  train  just  before 
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the  accident  occurred,  was  a  coal-burning  engine.  It  may  also 
be  assumed,  that  the  evidence  establishes  the  further  fact  that 
the  company  had  but  two  coal-burning  engines  running  regu- 
larly on  their  road  at  that  date,  between  Bloomington  and 
Jacksonville,  and  they  were  numbered  respectively  "48"  and 
"  86."  It  is  in  proof,  that  No.  48  was  used  exclusively  to 
passenger  trains,  and  No.  86  to  freight.  It  was  certainly  not 
engine  48  that  communicated  the  fire,  for  the  train  that  passed 
immediately  before  the  fire  occurred,  was  a  freight  train  ;  all 
the  witnesses  concur  in  that  statement. 

The  appellants  insist  that  it  was  engine  No.  86  that  drew 
the  train  at  the  time  in  question,  and  the  principal  part  of  their 
evidence  was  intended  to  establish  the  fact  that  that  engine 
was  properly  equipped  with  the  best  known  and  most  effective 
inventions  and  contrivances  to  prevent  the  escape  of  fire  sparks, 
and  that  it  was  in  a  good  state  of  repair.  There  is  very  grave 
doubt  created  by  the  evidence,  whether  engine  No.  86  was  the 
one  in  use  at  the  time  the  accident  occurred.  All  the  appel- 
lant's witnesses  testify,  that  engine  No.  86  was  used  at  that 
date  to  the  regular  freight  train.  The  hour  by  the  time  card 
for  the  regular  freight  train  to  pass  the  house  of  appellee,  was 
between  eleven  and  twelve  o'clock  in  the  forenoon;  the  train 
that  should  have  passed  just  before  the  fire  occurred,  did  not  pass 
until  about  two  o'clock  in  the  afternoon.  A  number  of  wit- 
nesses near  the  premises  of  the  appellee,  and  some  of  the 
hands  engaged  in  repairing  the  track  immediately  in  front  of 
the  house,  all  distinctly  stated  that  two  freight  trains  passed 
on  that  day  going  north — one  between  eleven  and  twelve 
o'clock  in  the  forenoon,  and  the  other  between  two  and  three 
o'clock  iii  the  afternoon,  the  last  one  about  half  an  hour  before 
the  fire  occurred. 

It  does  not  seem  to  be  denied,  that  the  time  at  that  point  for 
the  regular  freight  train  to  pass,  to  which  engine  No.  86  was 
attached,  was  between  eleven  and  twelve  o'clock  in  the  fore- 
noon, and  unless  the  appellee's  witnesses  were  all  mistaken, 
such  a  train  did  pass  at  that  hour  going  north.     It  is  difficult 
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to  reconcile  this  evidence  with  the  fact  that  it  was  engine  No. 
86  that  occasioned  the  injuries  alleged.  The  evidence  tends 
most  strongly  to  show,  that  it  was  an  engine  attached  to  an 
extra  train.  The  master  mechanics  atBloomington  and  Jack- 
sonville both  testify,  that  to  the  best  of  their  knowledge  no 
extra  train  went  over  the  road  on  the  22d  day  of  April,  1869, 
the  day  the  fire  occurred.  The  testimony  of  McHenry,  who 
had  charge  of  a  gang  of  hands  repairing  the  track  at  that 
point,  and  the  other  witnesses  near  the  premises,  is  in  conflict 
with  theirs,  and  tends  most  strongly  to  show  they  were  mis- 
taken in  their  recollection.  AVe  think  the  testimony  of  the 
witness  McHenry  is  entitled  to  great  credit,  and  from  the 
facts  and  circumstances  which  he  detailed  to  assist  his  recol- 
lection, ought  to  outweigh  the  mere  recollection  of  the 
witnesses  Jackman  and  Swan.  He  was  present  at  the  fire,  and 
that  fact  would  assist  to  fix  the  events  of  that  day  on  his  mem- 
ory. He  testifies  most  distinctly,  that  two  freight  trains  passed 
over  the  road  on  that  day,  going  north — one  just  before  noon, 
and  another  in  the  afternoon,  about  half  an  hour  before  the 
fire  occurred.  In  these  statements  he  is  fully  corroborated  by 
the  other  witnesses  who  were  in  the  immediate  vicinity  of  the 
premises,  and  whose  attention  was  called  to  the  facts,  and  is 
not  contradicted  by  any  witness  who  testifies  to  any  fact  within 
his  actual  knowledge.  The  witness  McHenry  also  testifies  to 
an  affirmative  fact  that  must  have  strengthened  his  recollec- 
tion, and  must  have  made  it  almost  impossible  for  him  to  be 
mistaken  in  regard  to  the  facts  to  which  he  testified.  He  was 
engaged  in  repairing  the  track  of  appellant's  road,  only  a  short 
distance  from  appellee's  house,  and  it  was  his  business  to  look 
out  for  all  trains,  regular  and  extra,  and  he  states  that  the  sta- 
tion agent  notified  him  an  extra  would  be  along  that  afternoon, 
and  he  remembers  distinctly  a  train  did  pass  that  afternoon, 
running  north. 

It  is  apparent,  then,  that  if  the  train  that  passed  the  premises 
of  the  appellee,  just  before  the  fire  occurred,  was  not  drawn  by 
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engine  No.  86,  there  is  no  evidence  whatever,  in  this  rec- 
ord, that  shows  that  the  engine  from  which  the  fire  escaped, 
which,  it  is  alleged,  occasioned  the  injury,  was  properly 
equipped  with  the  necessary  appliances  to  prevent  the  escape 
of  fire,  or  that  it  was  in  good  repair,  and  there  is,  therefore, 
nothing  to  rebut  the  prima  facie  case  made  by  the  appellee, 
when  he  established  the  fact  that  his  property  was  destroyed 
by  fire,  occasioned  by  fire  sparks  emitted  from  appellant's 
engine.  If  the  jury  took  this  view  of  the  evidence,  we  do  not 
see  how  we  can  do  otherwise  than  to  sustain  them  in  their 
verdict.  We  can  not  say  the  verdict  is  not  warranted  by  the 
evidence. 

But,  if  it  be  conceded  that  engine  No.  86  was  the  one  that 
drew  the  freight  train  at  the  time  in  question,  we  do  not  see 
how  that  fact  would  materially  aid  the  case  of  appellants.  The 
evidence  of  the  witness  Jackman,  does  show  that  engine  No. 
86  was  furnished  with  the  best  and  most  approved  appliances 
and  inventions  to  prevent  the  escape  of  fire,  but  whether  the 
engine  was  in  good  repair  on  that  particular  day,  he  does  not 
positively  know,  and  does  not  state.  It  is  conceded  by  the 
witness  Jackman,  who  is  doubtless  a  skillful  and  learned  man 
in  his  profession,  that  if  the  engine,  at  the  time  in  question, 
did  throw  fire  sparks  to  the  distance  of  150  feet,  of  sufficient 
size  and  of  life  enough  to  ignite  the  house,  it  must  necessarily 
have  been  out  of  repair. 

There  is  a  significant  fact  in  this  record,  and  it  is  not  with- 
out its  moral  force,  at  least.  The  witness  Wheeland,  whose 
business  it  was  to  examine  every  engine  that  came  into  the 
yards  at  Bloomington,  and  report  the  same  to  Jackman,  states, 
that  if  engine  No.  8Q  came  in  on  the  22d  day  of  April,  he  must 
have  examined  it ;  but  he  does   not  state   its   condition,  nor 

I  does  he  state  the  condition  of  all  the  engines  that  came  in  on 
that  day. 
It  is  doubtless  true,  as  the  witnesses  state,  that  engine  No. 
86  was  furnished  with  the  best  and  most  approved  appliances 
to  prevent  the  escape  of  fire,  but  for  anything  these  witnesses 
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The  law  imposes  upon  the  company  and  its  employees,  the  duty 
of  keeping  a  constant  and  vigilant  watch  to  see  that  their 
engines  are  kept  in  proper  repair,  so  as  not  to  be  dangerous  to 
property  in  the  vicinity  of  the  road.  The  safety  of  the  property 
of  the  citizen  requires  it,  and  the  law  will  hold  the  company  to 
a  strict  accountability  in  that  regard.  Illinois  Central  Railroad 
Co.  v.  Mills,  42  111.  407. 

But  it  is  not  enough  for  the  company  to  show,  that  the 
engine  was  originally  constructed  with  the  best  and  most 
approved  inventions  to  prevent  the  escape  of  fire,  but  if  loss 
occurs,  to  rebut  the  prima  facie  case  made,  by  proof  of  the  fact 
that  the  injury  was  occasioned  by  fire  escaping  from  the 
engine,  they  must  show  the  engine  was,  at  the  time,  in  good 
order,  and  that  it  was  properly  and  skillfully  handled  by  a 
competent  and  skillful  engineer.  This  is  not  shown  by  the 
evidence  in  this  case.  The  testimony  of  the  engineer,  in 
charge  at  the  time  of  the  accident,  was  all-important  to  rebut 
the  prima  facie  case  made  by  the  appellee;  he  is  not  produced 
as  a  witness,  and  no  reason  is  shown  for  his  absence. 

The  evidence  shows,  that  the  grade  in  front  of  the  premises 
of  appellee,  is  very  steep  and  difficult  of  ascent.  It  requires 
much  more  steam  than  is  ordinarily  used  to  get  the  train  over 
the  grade  at  that  point.  The  more  steam  that  is  used,  the 
greater  will  be  the  exhaust,  and  consequently  a  greater  volume 
of  sparks  will  be  thrown  out,  and  with  very  much  greater 
force.  What  care  the  engineer  used,  if  any,  does  not  appear. 
He  may  have  been  reckless  in  the  management  of  the  engine, 
and  thus  caused  it  to  throw  out  an  increased  and  very  unusual 
volume  of  fire.  Such  appears,  from  the  evidence,  to  have  been 
the  case. 

The  proof  is,  that  it  would  be  great  carelessness  on  the  part 
of  the  engineer  to  use  wood  in  a  coal-burning  engine,  for  the 
reason  that  the  meshes  in  the  wire  netting  are  made  much 
larger  where  coal  only  is  used  for  fuel.  The  fire  sparks  from 
wood  are  much  more  dangerous,  because  they  retain  the  fire 
for  a  much  greater  length  of  time.     What  kind  of  fuel  the 
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engineer  used  in  this  instance,  does  not  affirmatively  appear. 
It  may  be,  for  anything  that  appears  in  this  evidence,  that,  for 
the  purpose  of  suddenly  creating  an  increase  of  steam  for  imme- 
diate use,  wood  was  used  for  fuel ;  and  if  so,  it  would  be  great 
carelessness  and  recklessness,  with  a  high  wind  prevailing,  as 
it  was  on  that  day.  The  name  of  the  engineer  was  known  to 
the  company,  and  doubtless  his  residence,  yet  he  is  not  pro- 
duced to  explain  the  manner  in  which  the  engine  was 
managed,  or  any  other  facts  necessary  to  rebut  the  prima  facie 
case  made  by  the  appellee. 

The  appellants  offered  to  prove  by  the  witness  Jackman,  the 
general  custom  of  inspecting  engines  as  they  came  into  the 
shops  at  Bloomington,  which  evidence,  at  the  time,  was 
excluded  by  the  court.  The  court,  doubtless,  ruled  erron- 
eously on  that  question.  While  it  is  no  high  grade  of  evidence, 
and  not  very  satisfactory  in  its  character,  such  evidence  would 
tend  to  show  the  condition  of  the  engine,  which  was  a  material 
fact  in  issue,  and  it  would  be  the  province  of  the  jury  to  say 
what  weight  should  be  given  to  such  evidence.  The  error, 
however,  was  cured  at  a  subsequent  period  of  the  trial,  for  the 
witness,  on  re-examination,  was  permitted  to  testify  to  the 
facts  sought  to  be  proved  by  him  in  chief. 

The  evidence  sufficiently  sustains  the  finding  of  the  jury, 
and  the  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


Abraham  V.  Knickerbocker 


Margaret  Knickerbocker  et  al. 

1.  Guardian  and  ward — proceedings  to  sell  the  land  of  the  latter — of  the 
term  at  which  application  should  be  made.  Where  a  guardian  gives  notice  by 
publication,  under  the  statute,  that  he  will  apply  to  the  court,  at  a  certain 
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terra,  for  an  order  to  sell  the  land  of  his  ward,  and  the  application  is  made 
at  a  different  term,  the  proceedings  will  be  void  for  want  of  jurisdiction. 

2.  And  such  will  be  the  result,  although  the  term  of  the  court  to  which 
the  notice  was  given,  was  not  held,  by  reason  of  the  absence  of  the  judge, 
there  being  no  petition  filed  within  the  time  for  which  such  term  could  have 
been  held  by  law,  nor  any  steps  taken  to  give  the  court  jurisdiction,  either 
of  the  subject  matter  or  the  person,  at  that  term. 

3.  Continuance  by  operation  of  law,  where  the  judge  is  absent — construc- 
tion of  the  statute.  The  statute  which  provides  for  the  adjournment  of  a 
term  of  court,  in  case  no  judge  shall  attend  on  the  first  or  second  day,  and 
that  all  suits,  writs,  process,  etc.,  shall  stand  continued  until  the  next  terra, 
has  reference  only  to  suits  and  proceedings  actually  pending  when  the  con- 
tingency happens  which  puts  the  law  into  operation.  It  is  construed  to 
mean  some  proceeding,  not  alone  commenced,  but  under  the  control  of  the 
court,  and  upon  which  it  could  act. 

4.  So  where  a  guardian  had  simply  given  notice,  by  publication,  that  he 
would  apply  to  the  court,  at  a  certain  term,  for  an  order  for  the  sale  of  the 
land  of  his  ward,  no  other  steps  whatever  being  taken  to  bring  the  cause 
into  court  for  that  term,  it  was  7ield,  the  proceeding  was  not  pending  in  court, 
so  as  to  come  within  the  operation  of  the  statute*  and  would  not  stand  con- 
tinued in  case  that  term  was  not  held,  but  the  proceeding  would  abate. 

"Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  Buckner  S.  Morris,  Judge,  presiding. 

Messrs.  Hurd,  Booth  &  Kreamer,  for  the  plaintiff  in 
error. 

Mr.  Melville  W.  Fuller,  for  the  defendants  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  real  estate  of  the  plaintiff  in  error  was  sold,  in  1854, 
under  a  decree  obtained  upon  the  application  of  his  guardian. 

The  notice  of  the  application  stated  that  the  guardian  would 
apply  to  the  circuit  court,  at  the  term  to  be  held  on  the  fourth 
Monday  of  October.  The  application  was,  in  fact,  made  at 
the  November  term  following.  It  is  stipulated  that  the  Octo- 
ber term  was  not  held,  as  the  judge  did  not  attend. 

It  further  appears,  from  an  examination  of  the  record,  that 
the  petition  was  not  filed  until  the  expiration  of  the  time  for 
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holding  the  October  term  ;  indeed,  there  is  no  file  mark  upon 
it,  but  the  jurat  is  dated  the  21st  of  November,  1854. 

The  decree,  having  been  made  at  the  November  term,  is 
void,  if  the  case  was  not  in  court  in  October.  Before  the  court 
could  acquire  jurisdiction,  the  guardian  must  give  notice  of 
the  intended  application.  When  the  notice  is  for  one  term, 
and  the  application  is  made  at  another,  a  defect  exists  in  the 
record,  which  is  fatal,  unless  cured  by  some  provision  of  the 
statute. 

It  is  provided  by  the  statute  that,  if  no  judge  should  attend 
on  the  first  or  second  days  appointed  for  terms  of  the  circuit 
court,  it  shall  stand  adjourned  until  the  next  succeeding  term, 
"  and  all  suits,  writs,  process,  indictments,  recognizances,  and 
other  proceedings,  shall  stand  continued,  until  the  next  term 
of  the  court,  as  if  the  same  had  been  continued  by  order  of 
the  court." 

It  is  urged  that,  as  the  October  term  lapsed,  this  cause  was 
continued  to  the  next  succeeding  term,  by  operation  of  law. 
This  is  true,  if  the  proceeding  had  progressed  far  enough  to 
bring  it  within  the  purview  of  the  statute. 

It  is  necessary  to  the  validity  of  all  decrees,  that  the  court 
rendering  the  same  should  have  jurisdiction.  In  this  case  the 
jurisdiction  must  have  existed  at  the  time  the  October  term 
should  have  been  held,  in  order  that  the  decree  at  the  suc- 
ceeding term  should  be  valid.  How  is  jurisdiction  acquired? 
Jurisdiction  of  the  subject  matter  is  obtained  by  filing  the 
petition.  The  petition  was  not  filed  until  in  November. 
Therefore,  the  court,  in  October,  did  not  have  jurisdiction  of 
the  subject  matter.  Jurisdiction  of  the  person  is  conferred 
by  giving  the  required  notice  of  the  intended  application. 
This  was  done  previous  to  the  October  term,  but  the  court 
did  not  thereby  necessarily  acquire  jurisdiction  of  the  person. 
The  notice  was  not  filed;  it  had  not  been  placed  in  the  care  of 
the  officer  entrusted  with  the  papers  and  business  of  the  court. 

This  notice  is,  in  some  sense,  process;  but  it  is  unlike  a 
writ,  under  the  seal  of  the  court,  which  proves  itself.  The 
26— 58th  III. 
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court  can  not  take  judicial  knowledge  of  its  existence.  It 
must  be  proved,  to  entitle  it  to  the  slightest  attention  of  the 
court.  When  the  proper  business  of  the  court  was  continued, 
in  October,  by  force  of  the  statute,  it  formed  no  part  of  the 
docket.     It  had  no  local  habitation. 

When  the  statute  says,  "  all  suits,  writs,  etc.  shall  stand  con- 
tinued, "  it  has  reference  to  suits  and  proceedings  actually 
pending  when  the  contingency  happens  which  puts  the  law 
into  operation.  It  must  be  construed  to  mean  some  proceeding 
not  alone  commenced,  but  under  the  control  of  the  court,  and 
upon  which  it  could  act.  If  the  court  had  convened  in  Octo- 
ber, and  the  guardian  had  appeared,  in  open  court,  and  asked 
for  a  continuance,  without  filing  either  notice  or  petition,  the 
court  would  have  dismissed  the  motion.  Will  the  law  operate 
a  continuance  which  the  court  would  have  refused,  when  there 
is  no  evidence  of  any  application  or  proceeding  in  the  custody 
of  the  law? 

When  neither  the  notice  nor  the  petition  was  filed,  at  the 
October  term,  the  proceeding,  so  far  as  it  had  progressed, 
abated.  The  presumption  of  abandonment  existed  against  the 
guardian. 

As  this  disposes  of  the  case,  we  shall  not  discuss  the  other 
errors  assigned. 

A  motion  was  made,  in  behalf  of  some  of  the  defendants 
in  error,  to  dismiss  the  writ  of  error.  This  motion  is  allowed 
as  to  all  the  defendants  in  error  who  have  not  joined  in  error. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Walter  Falls 

v. 

The  City  of  Cairo. 

1.  Of  voluntary  and  compulsory  payment.  It  has  been  held,  that  the 
payment  of  an  assessment,  made  to  a  collector  of  taxes,  while  having  in  his 
hands  a  warrant  to  levj^  and  collect  the  amount  of  the  assessment  of  the 
goods  and  chattels  of  the  owner,  might  be  considered  compulsory,  and 
made  under  such  circumstances  as  would  authorize  the  party  paying  the 
money   to  recover  back  the  same,  if  the  assessment  was  illegally  made. 

2.  But  this  rule  does  not  apply  where  a  special  assessment  is  paid  to  the 
officer  while  having  in  his  hands  a  precept  which  can  only  be  levied  upon 
the  lands  of  the  owner.  In  such  case,  the  payment  will  be  regarded  as 
voluntary,  because  a  sale  under  the  precept  would  not  disturb  the  owner 
in  the  free  enjoyment  of  his  property,  and  his  remedies  would  still  remain 
to  him,  in  case  the  assessment  was  illegal. 

3.  Action — to  recover  money  back.  The  rule  is,  if  a  party,  with  full 
knowledge  of  all  the  facts  of  the  case,  voluntarily  pays  money  in  satisfac- 
tion or  discharge  of  a  demand  unjustly  made  on  him,  he  can  not  afterwards 
recover  back  the  money. 

4.  Where  a  party  has  voluntarily  paid  a  special  assessment,  the  fact  that 
others  have  failed  to  pay,  or  that  the  municipal  authorities  have  aban- 
doned the  collection  of  other  assessments  in  respect  to  the  same  improve- 
ment, will  not  aid  the  party  who  has  paid,  in  recovering  back  his  money. 

5.  Failure  of  consideration.  Where  a  party  sought  to  recover  back 
money  voluntarily  paid  upon  a  special  assessment,  made  for  the  construc- 
tion of  a  certain  public  improvement  adjacent  to  his  premises,  on  the 
ground  that  the  consideration  for  the  payment  had  wholly  failed,  it  was 
considered,  the  improvement  having  been  made,  the  plaintiff  had  received 
a  full  equivalent  or  compensation  for  the  money  paid,  in  the  enhanced 
value  which  his  property  had  derived  from  the  improvement. 

Appeal  from  the  Circuit  Court  of  Alexander  county ;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  appellant. 

Mr.  John  M.  Lansden,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  for  money  had  and  received, 
brought  to  the  April  term,  A.  D.  1 870,  of  the  Alexander  cir- 
cuit court,  by  appellant  against  appellee,  to  recover  back 
certain  moneys  paid  in  1868,  as  special  assessments  upon 
appellant's  lots,  in  the  said  city  of  Cairo. 

In  the  year  1867,  the  city  of  Cairo,  through  the  city  coun- 
cil, ordered  Washington  avenue  and  Poplar  street,  two  streets 
of  the  city,  to  be  graded  and  filled.  To  defray  the  expenses 
of  these  improvements,  a  special  assessment  was  laid  upon  the 
lots  fronting,  bounding  or  abutting  on  said  streets.  The 
appellant  owned  two  lots,  assessed  in  his  name,  which  run 
through  from  Poplar  street  to  Washington  avenue,  and  were 
assessed  for  the  filling  of  both  streets,  and  also  four  other  lots, 
fronting  on  Washington  avenue,  and  assessed  for  the  filling  of 
the  said  avenue.  The  assessments  were  made  by  the  board  of 
public  works,  confirmed  by  the  city  council,  and  warrants 
issued  to  the  collector  of  city  taxes,  directing  the  collection 
thereof.  The  amounts  assessed  upon  appellant's  lots  were  not 
paid  within  the  time  fixed  by  the  city  council,  and  after  pub- 
lishing his  lots  as  delinquent,  a  judgment  against  each  of  them 
was  rendered  in  the  county  court  of  Alexander  county.  After 
the  rendition  of  these  judgments,  and  the  issuing  of  precepts 
to  sell  said  lots,  the  appellant  paid  the  amount  assessed  upon 
his  six  lots,  amounting,  in  the  aggregate,  to  $1,602.56.  The 
city  then  abandoned  the  collection  of  the  assessments  in  which 
were  included  appellant's  lots,  and  for  the  filling  of  Poplar 
street  and  Washington  avenue,  and  after  applying  the  amounts 
collected,  by  virtue  of  the  special  assessments,  to  the  payment 
for  the  filling  and  grading  of  said  streets,  issued  the  bonds  of 
the  city  in  payment  for  the  balance,  and  all  property,  real  and 
personal,  in  the  city,  is  taxed  to  pay  the  interest  on  these 
bonds,  as  well  the  lots  of  appellant,  upon  which  he  has  paid 
his  assessments,  as  other  property.  To  recover  back  this 
amount,   with   interest  from  date  of  payment,  the  appellant 
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brought  this  suit,  and  he  insists  upon  the  following   points, 
upon  which  he  bases  his  right  to  recover: 

First,  The  assessments  were  illegal,  unconstitutional  and 
void. 

Second,  The  payment  of  the  assessments  by  appellant  was 
compulsory. 

Third,  To  retain  the  money  paid,  after  an  abandonment  of 
the  assessments,  would  be  in  violation  of  the  constitution,  and 
contrary  to  equity  and  good  conscience. 

Fourth,  The  consideration  for  which  the  money  was  paid,  has 
wholly  failed. 

By  reference  to  sec.  5,  art.  5,  of  the  charter  of  Cairo,  private 
laws  of  1867,  vol.  1,  page  382,  we  find  the  city  council  is 
empowered  to  cause  any  street  to  be  filled  and  graded,  "and 
to  assess  and  collect  the  expense  and  cost  of  the  same,  together 
with  the  expense  of  collection,  from  the  real  property  bene- 
fited thereby,  to  the  extent  of  the  benefit  so  conferred  by  such 
improvement,  the  balance  of  the  cost  of  such  improvement  to 
be  paid  out  of  the  improvement  fund,  said  assessment  and  col- 
lection to  be  made  as  the  city  council  may,  by  ordinance, 
direct." 

.  To  carry  into  effect  this  provision  of  the  charter,  an  ordi- 
nance was  passed  by  the  city  council.  Section  8  of  this 
ordinance  provides  :  "After  said  contract  has  been  awarded, 
or  said  material  furnished,  and  work  performed  by  the  city, 
the  board  of  public  works  shall  immediately  proceed  to  make 
an  assessment  of  the  proper  proportions  of  the  expense  and 
cost  of  such  improvement  upon  each  lot  or  part  of  lot  front- 
ing, bounding  or  abutting  upon  the  street,  avenue  or  highway, 
or  portion  of  street,  avenue  or  highway  filled,  *  *  *  assessing 
to  each  lot  or  portion  of  lot,  the  special  benefit  conferred  by  such 
improvement  upon  such  lot  or  portion  of  lot ;  the  total  amount 
of  such  special  benefit,  however,  not  to  exceed  the  total  cost  of 
such  improvement,  or  proposed  improvement."  The  same 
section  imposes  upon  the  board  of  public  works,  the  duty  of 
examining  the  locality  where  the  proposed  improvement  is  to 
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be  made,  as  well  as  all  lots,  or  parts  of  lots,  that  will  be  spe- 
cially benefited  thereby. 

Admitting  these  assessments  to  have  been  illegal,  unconsti- 
tutional and  void,  because  the  making  of  the  assessments  was 
confined  to  the  particular  property  fronting  upon  the  street, 
which  might  be  specially  benefited,  and  was  not  extended  to 
all  property  which  might  be  so  benefited,  after  having  paid 
them,  under  the  circumstances  of  this  case,  is  the  appellant 
entitled  to  recover  the  money  back,  on  the  ground  of  the  pay- 
ment having  been  a  compulsory,  and  not  a  voluntary  one  ? 

The  precept  which  was  in  the  hands  of  the  officer  at  the 
time  these  assessments  were  paid,  did  not  authorize  him  to  levy 
upon  the  goods  and  chattels  of  the  appellant,  but  directed  him 
merely  to  make  sale  of  the  lots  to  satisfy  the  assessments. 

In  Bradford  v.  The  City  of  Chicago,  25  111.  411,  it  was  held, 
that  the  payment  of  an  assessment  made  to  a  collector  of 
taxes,  while  having  in  his  hands  a  warrant  to  levy  and  collect 
the  amount  of  the  assessment  of  the  goods  and  chattels  of  the 
owner,  might  be  considered  compulsory,  and  made  under  such 
circumstances  as  would  authorize  the  party  paying  the  money, 
to  recover  back  the  same,  if  the  assessment  was  illegally 
made. 

But  it  was  decided  in  Stover  v.  Mitchell,  45  111.  213,  that  a 
levy  of  an  execution  upon  one's  land,  did  not  make  a  case  of 
such  duress  or  compulsion,  that  a  payment  made  to  prevent 
the  sale  of  the  land  under  the  execution,  could  be  recovered 
back  as  a  compulsory  payment.  It  was  held  to  be  a  volun- 
tary payment/and  not  one  made  under  duress  ;  and  it  is  there 
said,  "It  is  insisted,  that  the  levy  of  the  execution  on  Stover's 
land  was  the  exercise  of  such  compulsion  as  to  interfere  with 
Stover's  freedom  of  action.  No  case  is  cited  going  to  this 
extent,  and  we  venture  to  say  none  can  be  found.  In  order 
to  render  such  a  payment  compulsory,  such  a  pressure  must 
be  brought  to  bear  upon  the  person  paying,  as  to  interfere  in 
some  way  with  the  free  enjoyment  of  his  rights  of  person  or 
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property,"  citing  Bradford  v.  The  City  of  Chicago,  supra,  and 
Elston  v.  The  City  of  Chicago,  40  111.  514. 

There  was  here  no  interference  with  the  plaintiff's  free 
enjoyment  of  his  property,  and  there  would  not  have  been,  by 
making  sale  of  it  under  the  precept.  Such  sale  would  not 
have  disturbed  his  possession  of  the  property  ;  he  would  then 
have  had  two  years  to  redeem  from  the  sale,  and  if,  at  the  end 
of  that  time,  the  purchaser  had  obtained  his  tax  deed,  and 
brought  his  action  of  ejectment  for  the  recovery  of  the  posses- 
sion, the  illegality  of  the  assessments  could  have  been  shown 
in  defense,  and  the  recovery  of  possession  defeated.  Or,  had 
the  plaintiff  desired  to  remove  any  cloud  which  might  be 
brought  upon  his  title  by  such  a  sale,  he  could  have  had  his 
remedy  for  that  purpose. 

It  is  very  unlike  the  case  of  the  payment  of  money,  made  to 
avoid  the  seizure  of  goods,  or  to  gain  the  possession  of  them, 
where  there  may  be  a  pressing  necessity  for  their  immediate 
use,  and  being  of  a  movable  and  perishable  character,  any 
legal  remedy  might  be  inadequate  for  full  protection.  The 
reasons  upon  which  it  is  held,  that  when  a  party  is  compelled, 
by  duress  of  his  person  or  goods,  to  pay  money  for  which  he 
is  not  liable,  the  payment  is  not  voluntary,  but  compulsory, 
and  that  he  may  rescue  himself  from  such  duress  by  payment 
of  the  money,  and  afterwards,  on  proof  of  the  fact,  recover  it 
back,  do  not  apply  in  the  case  of  real  estate  threatened  with 
such  action,  as  in  the  present  case.  And  we  think  the 
payment  of  these  assessments  was  not  made  under  such  cir- 
cumstances of  constraint  and  compulsion,  as  to  except  it  from 
the  operation  of  the  legal  principle,  that  if  a  party,  with  full 
knowledge  of  all  the  facts  of  the  case,  voluntarily  pays  money 
in  satisfaction  or  discharge  of  a  demand  unjustly  made  on  him, 
he  can  not  afterwards  recover  back  the  money. 

As  to  the  third  point,  the  reason  does  not  appear  why  the 
collection  of  the  other  assessments  was  abandoned.  If  they 
were  illegal  and  void,  as  claimed,  we  may  presume  it  to  have 
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been,  because  they  were  not  paid  voluntarily,  and  the  city 
could  not  enforce  their  collection. 

But  the  improvement  was  not  abandoned — it  was  com- 
pleted ;  and  the  money  paid  by  the  plaintiff  was  not  retained 
by  the  city,  but  it  was  applied  towards  the  expense  of  the 
improvement. 

The  plaintiff  has  but  paid  the  amount  of  the  special  benefit 
which  his  property  derived  from  the  improvement.  It  was 
but  equitable  that  he  should  do  so.  The  circumstance  that 
others  have  failed  to  make  payment  for  their  special  benefits, 
does  not  vary  the  case. 

It  does  not  appear  to  us  to  be  contrary  to  equity  and  good 
conscience,  for  the  city  to  retain  this  money,  and  apply  it  in 
relief  of  the  general  property  owners  from  the  payment  for  a 
special  benefit  conferred  upon  the  plaintiff  alone. 

As  to  the  consideration  for  the  payment  having  wholly 
failed,  the  improvement  having  been  made,  it  is  to  be  consid- 
ered that  the  plaintiff  has  received  a  full  equivalent  or 
compensation  for  the  money  paid,  in  the  enhanced  value 
which  his  property  has  derived  from  the  improvement.  Canal 
Trustees  et  aJ.  v.  The  City  of  Chicago,  12  111.  403  ;  Sharp  v. 
Speir,  4  Hill,  76. 

In  Bradford  v.  The  City  of  Chicago,  supra,  the  cases  of  Bank 
of  New  Orleans  v.  The  City  of  New  Orleans,  12  Lou.  Ann.  R. 
421,  The  City  of  Louisville  v.  Zanone,  1  Met.  (Ky.)  151,  and 
Walker  v.  The  City  of  St.  Louis,  15  Mo.  574,  were  cited,  which 
decide,  that  where  an  illegal  special  assessment  for  special 
benefits  has  been  voluntarily  paid,  it  is  not  recoverable  back, 
on  the  ground  that  a  consideration  was  received  for  the  money 
paid,  in  the  special  benefit  conferred  by  the  improvement,  and 
one  so  benefited  was  not,  in  good  conscience,  entitled  to  re- 
cover back  again  the  money  paid. 

The  case  of  Bradford  v.  The  City  of  Chicago,  supra,  is  distin- 
guished from  the  present  one,  not  only  by  the  fact  that  there 
the  collector  had  in  his  hands  a  warrant  against  the  goods  and 
chattels  of  the  plaintiff  at  the  time  the  payment  was  made,  but 
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the  contemplated  improvement  was  not  made,  but  was  aban- 
doned, so  that  the  consideration  for  the  payment  had  wholly 
failed. 

The  judgment  of  the  court   below  having  been   for  the 
defendant,  it  must  be  affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Railroad  Co. 

v. 

Jonathan  R.  Hall  et  al. 


1.  Common  carriers — liability  for  loss  of  stock  in  course  of  transportation. 
In  an  action  against  a  railroad  company  to  recover  for  the  loss  of  hogs 
which  escaped  from  the  cars  while  in  the  course  of  transportation,  it 
appeared  the  bill  of  lading  provided  that  the  hogs  shipped  should  be  taken 
care  of  by  the  owner,  and  the  company  should  not  be  liable  for  loss  of  hogs 
by  jumping  from  the  cars,  except  it  should  occur  by  reason  of  a  collision 
of  trains,  or  when  cars  were  thrown  from  the  track.  The  hogs  in  question 
were  shipped  in  cars  belonging  to  another  company,  and  selected  by  the 
plaintiff,  he  refusing  to  use  the  cars  of  the  defendant:  Held,  if  the  hogs 
escaped  from  these  cars  by  reason  of  any  defect  in  them,  or  of  the  door 
fastenings,  the  defendant  would  not  be  responsible  if  the  company  did  not 
know  the  fact  when  the  plaintiff  selected  them. 

2.  Measure  op  damages — loss  of  stock  by  common  carrier.  Where  it  is 
sought  to  recover  for  the  loss  of  hogs  which  escaped  from  the  cars  while  in 
course  of  transportation  on  a  railroad,  if  it  usually  took  twenty-four  hours 
to  get  a  car  of  hogs  from  the  place  of  shipment  to  the  place  of  destination, 
and  the  hogs  were  started  from  the  place  of  shipment  in  the  evening  of  a 
certain  day,  then  the  price  of  hogs  at  the  place  of  destination  on  the  next 
day  after  such  shipment,  should  not  be  taken  into  consideration  as  the  basis 
for  the  calculation  of  damages. 

3.  Evidence — hearsay.  In  such  case,  hearsay  evidence  of  the  number 
of  hogs  delivered  by  the  owner  at  the  place  of  destination,  is  not  admissible. 

Appeal  from  the  Circuit  Court  of  DeWitt    county;  the 
ion.  Thomas  F.  Tipton,  Judge,  presiding. 
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This  was  an  action  on  the  case  brought  by  Jonathan  R. 
Hall,  James  DeLand  and  Edward  DeLand,  against  the  rail- 
road company,  to  recover  for  the  loss  of  a  number  of  hogs, 
which  it  was  alleged  escaped  from  the  cars  in  the  course  of 
transportation  on  the  defendant's  road.  A  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiff.  The  company 
appealed. 

Messrs.  Moore  &  Warner,  for  the  appellant. 

Mr.  E.  H.  Palmer,  for  the  appellees. 

Per  Curiam  :  The  bill  of  lading  signed  by  these  parties 
was  the  contract  between  them,  and  that  provides  that  defend- 
ant shall  not  be  liable  for  loss  of  hogs  by  jumping  from  the 
cars,  and  that  they  are  to  be  taken  care  of  by  the  owners, 
except  it  should  be  occasioned  by  a  collision  of  trains,  or  when 
cars  are  thrown  from  the  track  in  the  course  of  trans- 
portation. The  car  from  which  the  hogs  fell  or  jumped,  by 
reason  of  the  door  being  opened,  was  a  car  of  the  Michigan 
Central  railroad,  selected  by  one  of  the  plaintiffs,  he  refusing 
to  use  the  cars  of  the  defendant.  If  hogs  escaped  from  these 
cars  by  reason  of  any  defect  in  them,  or  of  the  door  fasten- 
ings, the  defendant  would  not  be  responsible  if  it  did  not. 
know  it  when  plaintiff  selected  them. 

The  3d  instruction  given  for  plaintiffs  was,  therefore,  erro- 
neous. There  is  no  proof,  whatever,  of  gross  negligence  or 
carelessness  in  the  management  of  this  car. 

The  following  instructions  asked  by  the  defendant  should 
have  been  given — it  was  error  to  refuse  them  : 

"  The  court  instructs  the  jury,  that  they  must  reject  all  hear- 
say evidence  of  the  number  of  hogs  delivered  by  Hall  at 
Chicago.  That  it  wTas  Hall's  duty  to  count  them  himself,  or 
have  them  counted  by  some  person  at  Chicago,  and  if  they 
were  counted  by  any  other  person  than  Hall,  then  the  evidence 
of  the  man  who  counted  the  hogs  should  have  been  given  to 
the  jury. 
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"  If  the  jury  believe,  from  the  evidence,  that  it  usually  took 
24  hours  to  get  a  car  of  hogs  from  Clinton  to  Chicago,  and 
that  the  hogs  in  the  declaration  mentioned  were  started  from 
Clinton  in  the  evening  of  the  different  days,  then  they  will 
not  take  into  consideration  the  price  of  hogs  in  Chicago  on 
the  next  day  after  such  shipment,  as  the  basis  of  their  calcu- 
lation of  damages. 

"If  the  jury  find  from  the  evidence  that  plaintiffs  sent  for 
cars  of  the  Michigan  Central  Railroad  Company,  in  which  to 
ship  their  hogs,  then  the  plaintiffs  take  all  the  risk  of  damage 
their  hogs  might  receive  by  reason  of  said  cars  being  unsafe, 
or  the  doors  thereof  in  bad  order,  and  if  the  jury  find  from 
the  evidence  that  some  of  plaintiffs'  hogs  did  get  out  of  said 
Michigan  Central  cars,  by  reason  of  said  cars  being  unsafe,  or 
the  doors  thereof  insecure,  then  they  will  find  for  the  defend- 
ant on  all  counts  claiming  damage  for  hogs  jumping  from 
such  cars." 

For  the  reasons  given,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Henry  T.  Chiles  et  al. 
v. 
Thomas  C.  Davis. 


1.  Redemption — how  made.  Where  land  is  sold  under  execution,  the 
only  mode  to  vacate  the  sale  so  as  to  restore  the  debtor  to  the  same  rights 
he  held  in  the  land  before  the  sale,  is  under  the  statute  authorizing  redemp- 
tion, which  provides  that  "in  all  cases  of  redemption  of  land  from  sale  had 
under  any  attachment,  judgment,  order  or  decree,  or  proceeding  there- 
under, it  shall  be  the  duty  of  the  purchaser,  sheriff,  master  in  chancery,  or 
other  officer  or  person  from  whom  said  redemption  takes  place,  to  make 
out  an  instrument  in  writing  under  his  hand  and  seal,  evidencing  said 
redemption,  which  shall  be  recorded  in  the  proper  county,"  etc. 


412  Chiles  et  at.  v.  Davis.  [Jan.  T., 

Syllabus. 

2.  While  the  payment  of  the  requisite  sum  to  the  purchaser,  without 
taking  a  certificate  of  redemption,  may  create  an  equitable  right,  yet,  not 
being  in  the  mode  prescribed  by  the  statute,  it  can  not  be  set  up  and  relied 
upon  at  law,  to  defeat  the  sale  and  conveyance  by  the  sheriff.  The  redemp- 
tion can  not  rest  in  parol,  the  statute  having,  in  terms,  required  that  it  shall 
in  all  cases  be  in  writing  and  under  seal.  Such  an  attempt  at  redemption, 
it  seems,  could  not  be  relied  upon  as  an  estoppel  at  law,  any  more  than  any 
other  parol  evidence  of  a  sale  of  land,  or  mere  agreement  to  convey  the 
title.  And  if  it  amounts  to  a  redemption  in  equity,  it  only  creates  an  equit- 
able estate,  which  must  be  asserted  in  chancery. 

3.  In  an  action  of  ejectment,  it  appeared  the  legal  title  to  the  premises 
in  controversy  was  at  one  time  in  the  defendant,  but  that  the  lands  had 
afterwards  been  sold  under  an  execution  against  him,  and  the  plaintiff  had 
paid  to  the  purchaser  a  sum  of  money  and  received  an  assignment  of  the 
certificate  of  purchase  to  himself,  and  the  sheriff  executed  to  him  a  deed. 
It  was  sought  to  interpose  as  a  defense,  that  the  assignment  of  the  certificate 
of  purchase  to  the  plaintiff  was  by  the  procurement  and  for  the  benefit 
of  the  defendant:  Held,  admitting  such  to  be  the  fact,  and  that  the  lands, 
in  equity,  belonged  to  the  defendant,  yet  the  defense  could  not  be  relied  on 
to  defeat  a  recovery  at  law,— such  transaction  did  not  have  the  effect  of  a 
redemption. 

4.  If  the  plaintiff  advanced  the  money  to  pay  for  the  assignment  of  the 
certificate  of  purchase  to  him,  he  would  have  a  lien  on  the  land  for  the 
money  thus  advanced,  and  for  all  taxes  paid  and  other  expenditures  neces- 
sarily made  upon  or  on  account  of  the  land,  which  he  should  not  be 
required  to  surrender  until  the  money  is  refunded,  and  treating  the  trans- 
action as  a  redemption  and  as  constituting  a  defense  to  the  action  of  eject- 
ment, would  deprive  the  plaintiff  of  such  lien.  The  equities  of  the  parties 
could  only  be  adjusted  and  enforced  in  chancery. 

5.  Ejectment — equitable  title.  An  equitable  estate  can  not  be  asserted 
to  defeat  a  legal  title.  A  fee  simple  title  will  always  prevail  in  ejectment, 
unless  it  be  against  a  lower  grade  of  legal  title  or  a  bar  of  the  statute  of 
limitations. 

6.  Limitation  act  op  1839 — of  the  right  acquired  thereunder.  Where 
a  party  has  been  in  possession  of  lands  under  the  first  section  of  the  limita- 
tion act  of  1839,  for  the  requisite  period  of  time,  under  claim  and  color  of 
title  made  in  good  faith,  with  payment  of  taxes  as  required  by  the  statute 
so  as  to  present  a  bar  to  the  owner,  and  the  latter  afterwards  acquires  pos- 
session, he  can  not  use  his  title  either  for  defense  or  recovery  in  ejectment, 
until  he  shall  have  destroyed  the  bar  by  purchase  or  in  some  other  mode. 
A  right  thus  acquired  by  limitation  is  affiinative. 

Appeal  from  the  Circuit  Court  of  Macoupin  county  ;  the 
Hon.  Edward  Y.  Kice,  Judge,  presiding. 
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Messrs.  Rinaker  &  Welsh,  for  the  appellants. 
Mr.  John  M.  Palmer,  Jr.,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellants  in 
the  Macoupin  circuit  court,  against  appellee,  to  recover  seve- 
ral tracts  of  land.  The  certificates  of  entry  and  mesne  con- 
veyances, read  in  evidence,  show  that  the  title  at  one  time 
was  vested  in  appellee,  and  he  contends  that  it  is  still  in  him, 
while  appellants  insist  that  they  hold  the  legal  title  and  are 
entitled  to  recover  the  premises.  And  to  show  title  in  them- 
selves, they  introduced  in  evidence  the  judgment  and  execution 
against  appellee,  and  a  sheriff's  deed  to  Henry  T.  Chiles  and 
Walter  C.  Carr,  for  the  northwest  quarter  sec.  29,  township 
10  north,  range  7  west  of  the  third  meridian.  Also  a  deed 
from  Walter  C.  Carr  to  Tarlton  W.  Childs,  for  the  undivided 
half  of  the  same  tract.  They  next  proved,  without  objection, 
the  payment  of  all  taxes  on  the  lands  in  controversy,  for 
the  years  1847  to  1857,  inclusive. 

Appellants  then  read  in  evidence,  as  color  of  title,  a  deed 
from  N.  H.  Ridgley  and  wife,  for  the  lands  in  sec.  20,  town- 
ship 10  north,  range  7  west  third  principal  meridian,  to  Chiles 
and  Carr.  They  then  proved,  that  after  receiving  the  con- 
veyance, about  the  middle  of  December,  1845,  they  took  pos- 
session of  the  land  in  section  twenty,  and  placed  one  Barrick 
on  the  same,  and  leased  the  lands  to  him  from  from  time  to 
time  until  1857,  and  he  remained  in  possession  until  that 
time,  when  appellee  obtained  possession  from  Barrick ;  that  he 
remained  on  the  premises  until  he  let  Davis  into  possession  in 
1857.  Appellee  moved  the  court  to  exclude  this  evidence,  but 
the  motion  was  overruled. 

It  is  not  denied  that  appellants  showed  prima  facie  a  title  in 
fee  to  the  quarter  in  sec.  29,  by  the  patent,  mesne  conveyances 
md  sheriff's  deed.  This  we  think  is  manifestly  true.  But  it 
is  claimed  that  a  redemption  was  had  before  the  expiration 
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of  twelve  months  after  the  sale.  The  evidence  shows,  that 
Chiles  and  Carr  paid  a  sum  of  money  to  Rockhill,  the  pur- 
chaser, and  took  an  assignment  of  the  certificate  of  purchase 
to  themselves,  upon  which  the  sheriff  afterwards  made  to 
them  the  deed  read  in  evidence.  But  in  a  correspondence 
with  appellee,  appellants  say,  in  one  of  their  letters,  that "  the 
land  on  which  you  lived  in  Illinois  has  long  since  been 
redeemed  by  us,  and  for  several  years  we  have  been  looking 
forward  to  the  time  when  it  could  be  sold  to  some  advantage." 
And  they  ask  appellee  to  execute  a  power  of  attorney  authoriz- 
ing them  to  sell,  so  they  might  make  a  warranty  deed  and 
thus  enhance  the  price.  They  say  Barrick  is  still  on  the  land, 
but  they  had  not  been  able  to  get  rent  of  him,  except  in  erect- 
ing a  small  tenement.  The  statute  (sec.  33,  p.  383,  Gross' 
Comp.)  provides,  that  in  all  cases  of  redemption  of  land 
from  sale  under  any  attachment,  judgment,  order  or  decree,  or 
proceeding  thereunder,  it  shall  be  the  duty  of  the  purchaser, 
sheriff,  master  in  chancery,  or  other  officer  or  person  from 
whom  the  redemption  takes  place,  to  make  out  an  instrument 
in  writing  under  his  hand  and  seal,  evidencing  the  redemp- 
tion, which  shall  be  recorded  in  the  proper  county.  This  is 
the  only  legal  mode  of  vacating  the  sale,  and  restoring  the 
debtor  to  the  same  rights  he  held  in  the  land  before  its  sale. 
By  paying  the  requisite  sum  to  the  purchaser,  without  taking 
a  certificate  of  redemption,  may  create  an  equitable  right 
which  a  court  of  chancery  would  recognize  and  enforce,  but 
not  being  in  the  mode  prescribed  by  the  statute  it  can  not  be 
set  up  or  relied  upon  at  law  to  defeat  the  sale  and  conveyance 
by  the  sheriff.  The  statute  designed  that  the  redemption  shall 
not  rest  in  parol,  because  it,  in  terms,  requires  that  it  shall,  in 
all  cases,  be  in  writing  and  under  seal. 

Nor  do  we  see  that  it  could  be  relied  upon  as  an  estoppel  at 
law,  any  more  than  any  other  parol  evidence  of  a  sale  of 
land,  or  a  mere  agreement  to  convey  the  title.  If  it  amounts 
to  a  redemption  in  equity,  it  only  creates  an  equitable  estate, 
which  must  be  asserted  in  chancery.     An  equitable  estate  can 
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not  be  asserted  to  defeat  a  legal  title.  A  fee  simple  title  will 
always  prevail  in  ejectment,  unless  it  be  against  a  lower  grade 
of  le^al  title  or  a  bar  of  the  statute  of  limitations. 

The  evidence  contained  in  the  correspondence  proves,  if 
any  thing,  but  the  declaration  of  a  trust,  and  not  a  redemption. 
Whether  the  money  paid  for  the  assignment  of  the  certificate 
of  purchase  was  furnished  by  appellee  or  by  Chiles  and  Carr, 
does  not  appear.  But  it  does  appear,  that  they  have  paid  taxes 
on  the  land  to  a  considerable  amount.  And  even  if  the 
assignment  of  the  certificate  of  purchase  was  in  fact  obtained 
for  the  benefit  of  appellee,  and  he  should  be  able  to  prove 
that  the  land  in  equity  belongs  to  him,  and  appellants  are  but 
trustees,  still,  if  they  advanced  the  money  to  pay  for  the 
assignment  of  the  certificate,  they  have  an  undoubted  lien  on 
the  land  for  the  money  thus  advanced,  and  all  taxes  paid  and 
other  expenditures  necessarily  made  upon  or  on  account  of 
the  land,  which  they  should  not  be  required  to  surrender  until 
the  money  is  refunded.  But  if  this  could  be  treated  as  a 
redemption,  and  was  permitted  to  be  pleaded  or  relied  on  to 
defeat  a  recovery  at  law,  they  would  be  deprived  of  their  lien. 
The  equities  of  the  parties  can  not  be  adjusted  and  enforced 
in  an  action  of  ejectment,  but  it  must  be  done  in  a  court  of 
chancery. 

From  what  has  been  said  it  follows,  that  the  court  below 
erred  in  permitting  the  evidence  to  be  introduced,  and  in 
instructing  the  jury  that  if  they  believed  it  showed  a  redemp- 
tion they  should  find  for  appellee.  This  was,  at  most,  but  a 
declaration  of  trust,  and  it  was  not  a  defense  at  law.  In  this 
ruling  of  the  court  there  was  error. 

As  to  the  lands  situated  in  section  twenty,  appellants  proved 
claim  and  color  of  title,  and  payment  of  all  taxes  legally 
assessed  thereon,  for  the  period  of  ten  years,  and  they  insist 
they  proved  possession  of  the  premises  by  their  tenant  for 
more  than  that  period,  and  coinciding  with  the  payment  of 
taxes  and  their  claim  and  color  of  title. 
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And  if  Barrick  was  in  possession  as  the  tenant  of  appel- 
lants, and  not  of  appellee,  then  the  three  things  required  by 
the  statute,  claim  and  color  of  title,  payment  of  taxes,  and 
possession  concurred  in  for  seven  years,  the  bar  of  the 
first  section  of  the  statute  of  1839  became  complete,  and  could 
be  asserted  against  the  original  title  in  fee.  But  whether 
Barrick  was  appellants'  tenant  during  that  time,  is  a  question 
for  the  jury,  to  be  determined  under  proper  instructions  from 
the  court. 

In  the  case  of  Hinchman  v.  Whetstone,  23  111.  185,  it  was 
held,  that  where  a  party  has  been  in  possession  under  the 
first  section  of  this  act,  for  the  requisite  period  of  time,  under 
claim  and  color  of  title  made  in  good  faith,  with  payment  of 
taxes  as  required  by  the  statute,  so  as  to  present  a  bar  to  the 
owner,  and  the  latter  afterwards  acquires  possession  of  the 
land,  he  can  not  use  his  title  either  for  defense  or  recovery  in 
an  ejectment,  until  he  shall  have  destroyed  the  bar  by  pur- 
chase or  in  some  other  mode.  And  a  right  thus  acquired  by 
limitation  is  affirmative,  and  may  be  enforced  by  the  party 
who  has  acquired  it,  even  against  the  title  thus  barred. 

If,  then,  appellants  have  shown  the  requisite  possession 
by  themselves  or  tenant,  they  had  a  right,  so  far  as  this  record 
discloses,  to  recover  the  lands  situated  in  sec.  20,  unless  appellee 
has  destroyed  the  bar  by  purchase,  or  by  possession  under  claim 
and  color  of  title,  and  payment  of  taxes  for  the  statutory 
period,  after  appellants  obtained  their  bar.  These  are  ques- 
tions for  another  jury,  to  be  determined  from  the  evidence 
that  may  then  be  adduced. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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John  P.  Adams 

V. 

William  Smith. 

1.  Instructions — $7iould  not  be  numerous.  Instructions  should  always 
be  clear,  accurate  and  concise  statements  of  the  law  as  applicable  to  the  facts 
of  the  case.  It  was  never  contemplated,  under  the  provisions  of  the  prac- 
tice act,  that  the  court  should  be  required  to  give  avast  number  of  instruc- 
tions, amounting,  in  the  aggregate,  to  a  lengthy  address;  such  a  practice  is 
mischievous,  and  ought  to  be  discontinued.  A  few  concise  statements  of 
the  law  applicable  to  the  facts  are  all  that  can  be  required,  and  are  all  that 
can  serve  any  practical  purpose  in  the  elucidation  of  the  case. 

2.  Whether  error  will  reverse — of  improper  instructions.  While 
it  is  true,  that  the  refusal  of  proper  instructions,  or  the  giving  of  improper 
ones,  will  not  always  occasion  a  reversal  of  the  judgment,  yet  that  is  when 
substantial  justice  has  been  done,  and  the  instructions  were  not  of  such 
character  as  would  tend  to  mislead  the  jury  on  the  doubtful  facts  in  the 
case. 

3.  The  general  rule  is,  if  the  instructions  are  objectionable,  and  the 
natural  effect  would  be  to  mislead  the  jury  where  the  facts  are  controverted, 
the  verdict  will  be  set  aside  and  a  new  trial  awarded. 

4.  Slander — msasure  of  damages — eviden ce  of  character.  In  an  action  for 
slander,  the  court  instructed  the  jury,  on  behalf  of  the  plaintiff,  that  evi- 
dence of  character  was  admissible  for  the  purpose  of  showing  the  extent 
of  the  injury,  but  not  in  justification,  and  then  directed  them,  that  if  the 
defendant  had  failed,  under  his  plea  of  justification,  to  prove  the  plaintiff 
guilty  of  the  crime  charged,  then  they  would  be  bound  under  the  law,  no 
matter  what  the  proof  as  to  the  general  character  of  the  plaintiff,  to  find 
for  him  in  any  sum  not  exceeding  $5000,  which  was  the  amount  of  the  ad 
damnum  laid  in  the  declaration. 

This  was  stating  the  rule  too  broadly.  While  it  is  true,  that  the  charac- 
ter of  a  party,  however  bad,  does  not  justify  the  utterance  of  slanderous 
words,  j'et  the  measure  of  damages  is  vastly  different  where  the  party  sus- 
tains a  good  character. 

5.  So  there  being  evidence  tending  to  show  the  bad  character  of  the 
plaintiff,  it  was  erroneous  to  instruct  the  jury  that  lie  might  recover  to  the 
extent  of  $5000,  in  case  the  truth  of  the  words  spoken  was  established. 

6.  Same — mental  suffering^  There  is  no  doubt,  where  words  spoken  are 
actionable  perse,  that  mental  suffering  produced  by  the  utterance  of  the 
slanderous  words  is  a  proper  element  to  be  considered  in  fixing  the  amount 
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of  damages.      The  rule  seems  to  be  different  where   the  words  are  not 
actionable  in  themselves. 

7.  Jury — must  decide  facts — not  the  court.  An  instruction  which  assumes 
the  existence  of  any  fact,  invades  the  province  of  the  jury  in  that  regard, 
and  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Scott  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Mr.  N.  M.  Knapp,  Mr.  W.  C.  Wilkinson,  and  Mr.  H. 

Case,  for  the  appellant. 

Messrs.  Chapman  &  Henderson,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  is  an  action  on  the  case,  for  slander.  The  gravamen 
of  the  action  is,  that  the  appellant  charged  the  appellee  with 
having  been  guilty  of  the  crime  of  larceny.  The  appellant 
pleaded  justification,  and  a  trial  was  had  which  resulted  in  a 
verdict  for  the  appellee.  A  host  of  witnesses  were  examined 
on  the  trial,  whose  testimony  is  preserved  in  the  record,  per- 
haps twice  as  many  as  were  necessary  to  elucidate  the  case. 
It  was  eminently  a  case  for  the  consideration  of  a  jury,  and 
we  do  not  propose  to  enter  upon  a  critical  analysis  of  the  evi- 
dence, the  sufficiency  of  which,  to  sustain  the  finding  of  the 
jury,  is  questioned  by  the  assignment  of  errors.  Had  the  jury 
been  properly  instructed,  we  doubt  not  that  under  the  estab- 
lished rule  we  should  be  compelled  to  regard  the  verdict  as 
settling  the  controverted  facts  in  the  case. 

The  evidence  is  very  conflicting,  and  the  character  of  many 
of  the  witnesses  for  truth  and  veracity  was  assailed  by  direct 
testimony,  and  in  such  a  case  we  can  not  undertake  to  say  what 
testimony  the  jury  should  believe,  and  what  they  should  dis- 
regard. 

We  think,  however,  that  the  instructions  given  on  behalf 
of  the  appellee,  were  calculated  to,  and  did  mislead  the  jury 
on  the  true  issues  involved.     The  series  of  instructions  given, 
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comprised  the  number  of  eighteen.  They  are  very  lengthy,  and 
argumentative  in  style.  We  do  not  propose  to  enter  upon  a 
critical  examination  of  the  legal  principles  sought  to  be 
announced  in  every  one  of  them.  To  do  so  would  require  us 
to  write  a  treatise  upon  almost  every  phase  of  the  action  of 
slander.  We  have  not  the  time,  nor  the  inclination,  to  enter 
upon  such  a  work.  We  do  not  understand  why  it  is  that 
counsel,  where  they  have  a  good  cause,  will  seek  to  encumber 
it  with  such  a  multitude  of  instructions,  the  almost  invariable 
effect  of  which  is,  to  introduce  manifest  error  into  the  record. 
Such  a  practice  does  not  enlighten  the  minds  of  a  jury  on  the 
issues  submitted  to  them,  but  rather  tends  to  introduce  confu- 
sion. Instructions  should  always  be  clear,  accurate  and  concise 
statements  of  the  law  as  applicable  to  the  facts  of  the  case. 
It  was  never  contemplated,  under  the  provisions  of  the  practice 
act,  that  the  court  should  be  required  to  give  a  vast  number 
of  instructions,  amounting,  in  the  aggregate,  to  a  lengthy 
address.  It  is  a  mischievous  practice,  and  ought  to  be  discon- 
tinued. A  few  concise  statements  of  the  law  applicable  to  the 
facts,  are  all  that  can  be  required,  and  are  all  that  can  serve 
any  practical  purpose  in  the  elucidation  of  the  case. 

We  are  reminded,  that  this  court  has  frequently  said,  that 
although  the  circuit  court  may  have  refused  proper  instruc- 
tions, and  given  improper  ones,  yet  the  verdict  will  not 
always  be  disturbed  for  that  reason  alone.  Elam  v.  Badger, 
23  111.  498. 

In  all  such  cases,  it  must  appear  that  substantial  justice  has 
been  done  between  the  parties,  and  that  the  instructions  were 
not  of  such  a  character  as  would  tend  to  mislead  the  jury  on 
the  doubtful  facts  involved  in  the  case.  The  general  rule  is, 
that  if  the  instructions  are  objectionable,  and  the  natural  effect 
would  be  to  mislead  the  jury  where  the  facts  are  controverted, 
the  verdict  will  be  set  aside  and  the  cause  submitted  to  another 
jury,  with  proper  directions.  We  think  the  series  of 
instructions  given   for' the  appellee,  taken   as  a  whole,  was 
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objectionable,  and  tended  rather  to  confuse  than  enlighten  the 
minds  of  the  jury. 

The  2d  and  14th  instructions  are  obnoxious  to  the  same 
objections.  By  the  14th  instruction,  the  jury  were  correctly 
told  in  the  beginning,  that  evidence  of  character  is  admissible 
in  actions  of  slander,  for  the  purpose  of  showing  the  extent 
of  the  injury,  but  not  in  justification,  and  in  conclusion  they 
were  told,  that  if  "  Adams  has  failed  to  prove  Smith  guilty  of 
the  crime  charged,  then  the  jury  are  bound,  and  the  law  makes 
it  their  duty,  no  matter  what  the  evidence  may  be  of  the  gen- 
eral character  of  Smith,  to  find  for  the  plaintiff,  Smith,  in  any 
sum  not  exceeding  $5000."  The  conclusion  to  the  2d 
instruction  is  the  same  in  regard  to  the  amount  of  damages. 

There  was  evidence  offered,  to  say  the  least  of  it,  tending  to 
impeach  the  character  of  the  appellee  for  integrity,  and  we 
can  see*  how  the  14th  instruction,  in  its  application  to  the  facts, 
would  mislead  the  jury. 

It,  in  effect,  states  the  principle,  that  however  bad  the  char- 
acter of  the  plaintiff  may  be,  even  if  it  be  shown  to  be 
positively  bad  and  vicious,  still,  if  the  words  spoken  are  untrue, 
the  party  may  recover  to  the  extent  of  $5000.  This  is  stating 
the  rule  too  broadly.  It  is  undoubtedly  true,  that  the  charac- 
ter of  a  party,  however  bad,  does  not  justify  the  utterance  of 
slanderous  words,  but  the  measure  of  damages  is  vastly  differ- 
ent where  the  party  sustains  a  good  character.  In  this 
instance,  the  jury  were  plainly  told,  that  no  matter  what  may 
be  the  evidence  of  the  character  of  the  appellee,  still  he  would 
be  entitled  to  recover,  even  to  the  extent  of  $5000.  In  view 
of  the  evidence,  we  think  that  this  instruction  was  clearly 
erroneous  in  its  application  to  the  facts.  There  was  evidence 
of  character,  that  the  jury  could  not  disregard,  that  would 
reduce  the  damages  to  a  sum  far  below  that  amount,  even  if 
the  words  spoken  were  untrue. 

It  is  no  answer  to  this  view  of  the  case,  to  say,  that  the  jury 
did  not  award  the  full  amount  of  $5000  as  damages.  It  is 
not  possible  for  us  to  know  what  influence  the  instruction  did 
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have  upon  the  minds  of  the  jury,  to  produce  the  verdict  they 
found.  It  doubtless  did  have  its  effect  in  producing  the 
verdict. 

Both  instructions,  the  2d  and  14th,  are  liable  to  the  just 
criticism  that  they  convey  the  idea  to  the  mind  that,  under  the 
facts  in  the  case,  the  sum  of  $5000  would  not  be  too  high  a 
verdict,  in  the  judgment  of  the  court. 

The  18th  instruction  is  still  more  objectionable.  By  it  the 
jury  were  told  that  in  fixing  the  amount  of  damages  they 
should  take  into  consideration  the  "  mental  suffering  "  of  the 
plaintiff,  from  the  utterance  of  the  slanderous  words.  The 
objection  is,  not  that  the  jury  might  consider  mental  suffering 
as  an  element  of  damages,  but  that  the  instruction,  by  its  terms, 
assumes  the  existence  of  that  fact. 

We  have  no  doubt,  where  the  words  spoken  are  actionable 
per  se,  that  mental  suffering  produced  by  the  utterance  of  the 
slanderous  words,  is  a  proper  element  to  be  considered  in  fix- 
ing the  amount  of  damages.     Swift  v.  Dickerman,  31  Conn.  294. 

The  rule  seems  to  be  different  where  the  words  are  not 
actionable  in  themselves.  Terwillinger  v.  Wand,  17  N.  Y.  54; 
Wilson  v.  Goit,  17  N.  Y.  442. 

But  an  instruction  that  assumes  the  existence  of  any  fact, 
invades  the  province  of  the  jury,  and  is,  for  that  reason,  erro- 
neous. In  this  instance,  it  was  the  province  of  the  jury,  and 
not  of  the  court,  to  determine  whether  there  had  been  mental 
suffering.  It  was  quite  proper  for  the  court  to  direct  the 
attention  of  the  jury  to  that  fact  as  an  element  of  damages, 
but  they  should  have  been  left  to  draw  their  own  conclusions 
from  the  evidence,  whether  the  appellee  had,  in  fact,  endured 
mental  suffering  in  consequence  of  the  utterance  of  the  alleged 
slanderous  words. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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Ezekiel  Shinkle  et  al.  Commissioners  of  Highways 

v. 
Henry  Magill  et  al, 

1.  Highways — variance  from  the  point  of  commencement  stated  in  the  peti- 
tion for  a  road.  The  statute  requiring  the  petition  for  the  laying  out  and 
establishing  of  a  public  road,  to  designate  the  point  of  commencement  of 
the  road,  will  not  permit  any  deviation  by  the  commissioners  from  the 
point  so  fixed. 

2.  In  this  case,  the  petition  prayed  for  a  new  road  to  be  laid  out,  com- 
mencing at  the  southeast  corner  of  a  certain  section;  the  commissioners 
established  the  commencement  twenty-five  links  from  the  corner.  This 
difference,  though  slight,  avoided  the  entire  proceedings  establishing  the 
road. 

3.  Same — of  the  notice  of  time  and  place  to  hear  reasons — evidence  thereof. 
Where  the  final  order  of  highway  commissioners  establishing  a  public  road, 
particularly  specified  that  three  notices  of  the  time  and  place  for  hearing 
reasons  for  or  against  the  establishment  of  the  road,  were  posted  in  three 
of  the  most  public  places  in  the  town,  eight  days  previous  to  the  time  of 
meeting  for  the  purpose,  that  was  held  to  be  the  highest  and  best  evidence 
of  the  fact. 

4.  Same — what  shall  be  done  icith  the  notice.  The  statute  does  not  require 
the  commissioners  to  deposit  such  notice  with  the  town  clerk. 

5.  Same — of  .the  time  within  which  the  commissioners  must  meet  to  hear 
reasons.  The  provision  of  the  statute  requiring  the  commissioners  to  meet 
to  hear  reasons  for  or  against  the  road,  within  thirty  days  from  the  posting 
of  the  petition,  is  mandatory,  not  merely  directory.  So  where  the  commis- 
sioners met  on  the  thirty-first  day,  for  that  purpose,  the  irregularity  was 
such  as  to  occasion  a  reversal  of  a  judgment  estahlishing  the  road. 

Writ  of  Error  to  the  Circuit  Court  of  DeWitt  county ; 
the  Hon.  John  M.  Scott,  Judge,  presiding. 

Messrs.  Fuller  &  Graham,  for  the  plaintiffs  in  error. 

Messrs.  Moore  &  Warner,  for  the  defendants  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  record  and  proceedings  of  the  commissioners  of  high- 
ways of  the  town  of  Rutledge,  in  DeWitt  county,  and  of  three 
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supervisors  of  the  county,  to  whom  an  appeal  was  taken,  in 
laying  out  a  public  highway,  were  brought  before  the  circuit 
court  by  the  writ  of  certiorari.  The  court  decided  the  pro- 
ceedings irregular  and  void.  The  case  is  brought  before  us 
by  writ  of  error. 

Three  objections  are  suggested  to  the  regularity  of  the  pro- 
ceedings : 

First,  That  the  road  commenced  one  rod  west  of  the  point 
fixed  in  the  petition. 

Second,  That  the  record  does  not  show,  that  the  notices 
required  by  law  to  be  posted,  fixing  the  time  and  place  for 
hearing  reasons  for  and  against  the  laying  out  of  the  road,  were 
ever  put  up. 

Third,  That  the  commissioners  did  not  meet  to  hear  reasons 
and  objections  until  the  thirty -first  day  after  the  day  on  which 
copies  of  the  petition  were  posted. 

The  petition  prayed  for  a  new  road  to  be  laid  out,  com- 
mencing at  the  southeast  corner  of  a  certain  section  ;  the 
commissioners  established  the  commencement  twenty-five  links 
from  the  corner.  This  is  a  slight  difference ;  but  if  the 
petition — the  foundation  of  their  action — may  be  disregarded 
to  this  extent,  it  may  be  entirely  disregarded.  The  statute 
requires,  that  the  petition  shall  set  forth  the  description  of  the 
road — "the  points  at  which  it  is  to  commence,  its  general 
course,"  &c.  The  commissioners  fix  the  particular  route,  for 
the  petition  only  designates  the  general  course ;  but  when  the 
statute  requires  the  point  of  commencement  to  be  named  in 
the  petition,  the  commissioners  can  only  grant  or  reject  its 
prayer. 

It  is  made  the  duty  of  the  commissioners,  before  determin- 
ing to  lay  out  any  new  road,  or  to  alter  or  discontinue  any 
old  one,  to  fix  upon  a  time  and  place  to  hear  any  reasons  which 
may  be  offered  for  or  against  the  establishment  or  discontinu- 
ance of  such  road.  Three  notices  of  the  time  and  place  must 
be  posted  in  three  of-  the  most  public  places  in  the  town,  at 
least  eight  days  previous  to  the  time  of  meeting. 
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There  is  no  evidence  of  such  notice  in  this  record,  except 
the  recital  in  the  final  order  establishing  the  road.  The  post- 
ing of  these  notices  is  a  positive  requirement  of  the  statute, 
and  must  be  complied  with.  The  question  is,  what  is  suffi- 
cient evidence  of  compliance?  The  final  order,  signed  by  the 
commissioners  and  deposited  with  the  town  clerk,  does  par- 
ticularly specify  that  three  notices  were  posted  in  three  of  the 
most  public  places  in  the  town,  eight  days  previous  to  the 
time  of  meeting. 

As  we  construe  the  statute,  there  can  be  no  higher  or  better 
evidence  of  the  fact.  The  commissioners  are  not  made  the 
custodians  of  this,  or  any  other  paper,  connected  with  their 
proceedings.  They  are  required  to  deposit  with  the  town 
clerk  the  petition,  report  of  the  surveyor,  and  their  order 
establishing  the  road.  In  the  absence  of  any  requirement  of 
the  statute,  imposing  the  duty  on  the  commissioners  to  deposit 
the  notice  with  the  clerk,  or  to  keep  it  themselves,  we  shall 
not  do  so.  We  have  examined  the  law  carefully,  and  find  no 
provision  for  the  preservation  of  this  notice.  We  think  the 
full  recital  in  the  final  order,  of  a  strict  performance  of  the 
duty,  is  sufficient  to  confer  jurisdiction. 

The  case  of  Commissioners  v.  Harper,  38  111.  104,  is  not  sim- 
ilar to  this  in  the  facts.  This  court  held,  in  that  case,  that 
the  giving  of  the  notice  was  a  jurisdictional  fact,  which  would 
never  be  presumed  in  a  direct  proceeding.  In  that  case,  the 
facts  as  to  the  posting  of  the  notice,  were  not  recited  in  the 
order  declaring  the  road  a  public  highway. 

The  third  objection  is  well  taken.  The  plain  reading  of  the 
statute  is,  that  the  commissioners  must  meet  to  hear  reasons 
for  or  against  the  road,  within  thirty  days  from  the  posting  of 
the  petition.  The  meeting,  in  this  case,  was  not  until  the 
thirty-first  day.  After  the  lapse  of  thirty  days,  parties  inter- 
ested have  the  right  to  suppose  the  project  has  been  abandoned. 
The  statute  is  mandatory,  and  not  directory. 

In  the  two  cases  cited  by  plaintiifs  in  error,  the  question 
arose  collaterally.     The  intimation  in  one  of  them,  that  the 
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statute  was  directory,  is  obiter  dictum,  and  has  been  overruled. 
This  is  a  direct  proceeding,  and   it  must  appear  that  the  stat- 
ute has  been  strictly  complied  with. 
The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 


Samson  Hubbell  et  al. 

V. 

William  A.  Canady. 

1.  Homestead  exemption.  The  homestead  exemption  provided  for 
by  our  statute,  takes  in  the  entire  lot  upon  which  the  debtor  resides,  what- 
ever else  may  be  there,  and  for  whatever  else  used,  if  its  value  is  less  than 
$1000. 

2.  Estoppel — ordinary  rules  of — not  applicable  to  homestead  cases.  The 
law  exempts  the  homestead,  and  the  debtor  is  required  to  perform  no  act, 
to  discharge  no  duty,  nor  even  to  manifest  any  intention  to  avail  himself  of 
its  benefits.  Hence  the  ordinary  rules  in  regard  to  laches,  in  parties  failing 
to  make  their  defense  at  law,  or  to  bring  suit  in  a  reasonable  time,  are  not 
applicable,  when  homestead  exemption  claims  are  asserted. 

3.  Homestead — can  not  be  alienated  by  laches.  A  husband  can  not  effect 
an  alienation  of  his  family  homestead  by  laches,  and  thus,  by  an  indirect 
method,  accomplish  what  he  can  not  do  directly.  The  right  is  conferred  by 
statute,  and  can  only  be  divested  in  the  mode  provided  by  the  statute. 

4.  Practice — setting  aside  satisfaction  obtained  by  a  sale  of  homestead. 
Where  a  judgment  is  satisfied  by  the  sale  of  the  homestead,  and,  by  a  bill 
for  that  purpose,  the  sheriff's  deed  is  set  aside,  the  court  should,  by  the 
same  decree,  set  aside  the  satisfaction  of  the  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion  county ; 
the  Hon.  James  Steele,  Judge,  presiding. 

Mr.  R.  N.  Bishop,  for  the  plaintiffs  in  error. 

Mr.  E.  S.  Terry,  Mr.  O.  L.  Davis,  and  Mr.  J.  B.  Mann, 
for  the  defendant  in  error. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  the  defendant  in  error  on  the 
4th  day  of  September,  1867,  against  the  plaintiffs  in  error,  to 
set  aside  a  sale  on  execution  against  him  of  the  west  half  of 
lot  number  3  in  an  addition  to  the  town  of  Ridge  Farm,  as 
being  his  homestead.  On  the  19th  day  of  August,  1858,  the 
execution  was  levied  on  the  premises,  which  were  sold  to  the 
plaintiffs  in  error,  and  the  sheriff's  deed  made  to  them  Febru- 
ary loth,  1860. 

The  whole  lot  3  was  60  by  120  feet.  The  dwelling  house 
of  the  debtor  was  mostly  on  the  east  half  of  the  lot ;  about 
4  feet  of  it,  and  7  feet  of  the  smoke  house  were  on  the  west 
half,  as  also  the  garden,  fruit  trees  and  well.  There  was  a 
store  house  20  by  45  feet  on  the  west  half,  which  set  back  6 
or  8  feet  from  the  end,  which  was  in  the  occupancy  of  a  tenant. 
The  whole  lot  did  not  exceed  in  value  $1000. 

In  July,  1867,  the  plaintiffs  in  error,  in  an  action  of  forcible 
detainer  against  one  Darnall,  the  tenant  of  Canady  occupying 
the  store  house,  recovered  the  possession  of  the  store  house, 
and  Darnall  has  ever  since  held  it  as  their  tenant. 

The  points  made  by  the  plaintiffs  in  error  are,  that  the  store 
house  was  not  part  of  the  homestead  ;  that  Canady  is  bound 
by  the  judgment  recovered  against  his  tenant,  and  that  the 
delay  in  filing  the  bill  shows  such  laches  as  will  prevent  the 
court  from  entertaining  it. 

Reinbach  v.  Walter,  27  111.  393,  is  cited  in  support  of  the 
position  that  this  store  house  was  not  a  part  of  the  homestead. 
That  was  a  case  of  two  lots  not  exceeding,  together,  $1000  in 
value  ;  the  homestead  law  was  held  not  to  apply,  but  the  court 
said,  if  it  did,  they  should  be  inclined  to  hold  that  the  store 
and  warehouse,  and  the  grounds  used  for  the  business  done  in 
them,  did  not  constitute  a  part  of  the  homestead. 

But  here  is  only  one  lot  of  ground,  60  by  120  feet.  The 
homestead  exemption,  as  given  by  the  statute,  embraces  "the 
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lot  of  ground  and  the  buildings  thereon,  occupied  as  a  resi- 
dence, and  owned  by  the  debtor,  being  a  householder,  and 
having  a  family,  to  the  value  of  $1000.  * 

The  whole  lot  of  ground  is  covered  by  the  exemption,  not 
some  part  of  it,  and  the  lot  included  all  the  buildings  upon  it. 

We  are  not  to  regard  the  intention  of  the  legislature  as  being 
only  to  save  a  mere  shelter  for  the  debtor  and  his  family,  but 
that  it  was  the  purpose  to  give  him  the  full  enjoyment  of  the 
whole  lot  of  ground  exempted,  to  be  used  in  whatever  way  he 
might  think  best  for  the  occupancy  and  support  of  his  family, 
whether  in  the  way  of  cultivating  it,  or  by  the  erection  and  use 
of  buildings  upon  it,  either  for  the  carrying  on  of  his  own 
business,  or  for  deriving  income  in  the  way  of  rent. 

We  can  not  accede  to  that  narrow  construction  of  the  stat- 
ute which  would  take  away  this  store  house,  as  not  being  a  part 
of  the  homestead. 

As  to  the  effect  of  the  recovery  of  possession  of  the  store 
house  by  judgment  against  Darnall,  whether  the  rule  laid 
down  in  Oetgen  v.  Ross  et  al.  47  111.  142,  that  judgment  against 
the  tenant  concludes  the  landlord,  if  he  had  notice  of  the  pend- 
ency of  the  suit,  holds  only  in  actions  of  ejectment,  and  does 
not  prevail  in  actions  of  forcible  entry  and  detainer,  we  shall 
not  stop  to  consider,  as  the  ordinary  rules  in  regard  to  laches 
in  parties  failing  to  make  their  defenses  at  law,  or  to  bring 
suit  in  reasonable  time,  are  not  applicable  to  homestead 
exemption  cases.  This  court  has  held  that,  after  a  decree  of 
foreclosure,  a  sale  under  the  decree  and  conveyance,  the  mort- 
gagors may,  by  original  bill  or  otherwise,  assert  their  right  of 
homestead,  and  have  the  sale  set  aside.  Mooers  et  ux.  v.  Dixon, 
35  111.  208  ;  id.  256  ;  Moore  et  ux.  v.  Titman,  33  111.  358. 

The  law  exempts  the  homestead.  The  debtor  is  required  to 
perform  no  act,  to  discharge  no  duty,  or  even  manifest  any 
intention  to  avail  himself  of  its  benefits.  Green  v.  Marks  et  al. 
25  111.  221 ;  Pardee  v.  Lindley,  31  111.  174. 

But  the  husband  is  not  the  person  alone  interested  in  the 
homestead  right.     As  was  said  in  the  case  last  cited,  it  is  a 
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right  cast  upon  the  wife  for  her  benefit  and  that  of  her  chil- 
dren, of  which  she  and  they  can  not  be  deprived  in  any  other 
way  than  that  prescribed  by  the  act  itself. 

If  the  homestead  right  were  to  be  lost  by  any  laches  of  the 
husband,  such  as  is  set  up  in  this  case,  in  suffering  judgment 
to  go  against  a  tenant,  or  delay  in  bringing  suit  to  assert  the 
right,  then  the  husband  could,  indirectly,  by  such  act  of 
omission,  effect  the  alienation  of  the  homestead,  when  the 
statute  has  prescribed  that  it  can  only  be  done  by  the  release 
of  the  wife. 

The  right  can  not  be  lost  by  such  laches  of  the  husband — 
that  can  not  be  imputed  to  the  wife  or  children. 

This  right  of  homestead  is  conferred  by  statute,  and  can  be 
divested  only  in  the  mode  provided  by  the  statute.  Through 
a  debt  incurred  for  the  purchase  or  improvement  of  the 
homestead,  or  the  non-payment  of  taxes  or  assessments,  or  by 
a  removal  from  and  its  abandonment  as  a  homestead,  the  wife's 
right  to  interpose  her  claim  may  be  barred ;  but  the  husband 
has  no  power  in  any  other  mode  to  affect  the  wife's  right. 
Booker  v.  Anderson,  35  111.  66 ;  Hoshins  v.  Litchfield  et  ux.  31 
111.  137;  Pardee  v.  Lindley,  supra. 

We  think  the  court  did  right  in  setting  aside  the  sale,  but 
it  should  have  gone  further,  and  set  aside  the  satisfaction  of 
the  judgment,  so  far  as  it  was  satisfied  by  the  sale,  and  awarded 
a  new  execution,  as  the  equitable  terms  of  relief,  and  this 
without  a  cross  bill.  The  thing  received  in  satisfaction  of  the 
judgment  should  not  have  been  taken  away  from  the  defend- 
ants without  vacating  the  satisfaction. 

For  error  in  this  respect,  the  cause  is  remanded  for  further 
proceedings,  and  the  court  below  will  modify  its  decree  in  con- 
formity hereto.     The  costs  here  will  be  equally  divided  between 

the  parties. 

Decree  modified. 
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Sarah  J.  Everett  et  al. 
v. 

Isaac  S.  Boardmai*. 

Description  of  premises  in  a  deed — of  its  sufficiency.  A  mortgage  pur- 
ported to  convey  lot  six  in  a  certain  section,  but  followed  with  a  descrip- 
tion by  metes  and  bounds  of  the  part  of  the  section  which  was  embraced 
in  lot  two,  and  further  described  the  premises  as  having  been  allotted  to 
the  mortgagor  out  of  his  father's  estate  in  a  suit  for  partition,  and  referred 
to  the  record  of  that  suit,  which  showed  the  allotment  to  the  mortgagor 
was  of  lot  two:  Held,  these  recitals  and  references  sufficiently  identified  the 
land  as  lot  number  twTo. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below 
by  Isaac  S.  Boardman,  against  the  widow  and  heirs  of  James 
E.  Everett,  deceased,  to  foreclose  a  mortgage  executed  to  the 
complainant  by  the  said  James  E.  and  his  wife,  and  to  reform 
the  mortgage  in  respect  to  an  alleged  mistake  in  the  descrip- 
tion of  the  premises  therein. 

The  mortgage  described  the  property  as  "lot  No.  six,  in  sec- 
tion No.  ten,  iii  township  No.  fifteen,  north  of  range  No.  two 
east,  containing  63  78-100  acres,  more  or  less,"  and  then 
follows  with  a  description,  by  metes  and  bounds,  of  a  portion 
of  the  same  section,  which  was  embraced  in  lot  number  two, 
and  as  a  further  description,  the  property  mortgaged  was  sta- 
ted to  be  "part  and  parcel  of  the  real  estate  of  which  Winkfield 
Everett,  late  of  said  county,  deceased,  was  seized  at  the  time 
of  his  death,  and  which  was  set  apart  and  allotted  to  the  said 
James  E.  Everett  as  one  of  the  heirs  of  the  said  deceased,  by 
commissioners  appointed  by  order  and  decree  of  the  circuit 
court  of  the  said  county  of  Macon,  to  make  partition  of  the 
real  estate  of  said  decedent  among  his  heirs  and  legal  repre- 
sentatives. For  a  more  perfect  description  of  said  premises, 
reference  may  be  had  to  the  plat  and  report  of  said  commis- 
sioners, recorded  among  the  records    and  proceedings  of  said 
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circuit  court,  book  '  C/  pages  403,  404  and  405,  and  amended 
record." 

It  appeared,  that  the  parcel  of  land  so  allotted  to  James  E. 
Everett,  out  of  the  estate  of  his  father,  was  lot  two,  and  not 
lot  six,  but  in  the  same  section. 

The  court  decreed  a  foreclosure  of  the  mortgage,  treating 
the  instrument  as  a  mortgage  upon  lot  two,  without  attempt- 
ing to  reform  the  same  in  respect  to  the  matter  of  description. 

The  defendants  below,  thereupon  sued  out  this  writ  of 
error. 

It  is  insisted,  in  behalf  of  the  widow,  that  the  premises 
described  in  the  mortgage  were  lot  six,  which  was  not  owned 
by  the  mortgagors,  and  that  lot  two,  which  they  did  own,  was 
intended  to  be  conveyed,  but  that  no  reformation  of  the  deed 
in  respect  to  the  description,  can  operate  to  pass  her  dower 
right  in  lot  two. 

Mr.  F.  S.  Murphy,  for  the  plaintiffs  in  error. 

Messrs.  Nelson,  Roby  &  Peddecord,  for  the  defendant  in 
error. 

Per  Curiam  :  The  mortgage  deed  is  for  lot  six,  but  the 
description  of  the  land  conveyed  is  by  metes  and  bounds,  and 
describes  lot  two  ;  and  it  is  further  described  as  being  part 
and  parcel  of  the  real  estate  of  which  WinkfLeld  Everett,  late 
of  said  county,  deceased,  was  seized  at  the  time  of  his  death, 
and  which  was  set  apart  and  allotted  to  the  said  James  E. 
Everett  (the  mortgagor)  as  one  of  the  heirs  of  the  said 
deceased,  by  commissioners  appointed,  etc.,  and  a  reference 
made  to  their  recorded  report. 

These  recitals  and  references  sufficiently  identify  the  land  as 
lot  two,  and  no  reformation  or  correction  of  the  deed  was  nec- 
essary. The  dower  of  the  wife  in  the  land  passed  by  her 
acknowledgment,  which  is  in  proper  statutory  form. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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Samuel  P.  Hodgen   et  al 
v. 
William  Gtjttery. 

1.  Chancery — commencement  of  suit — of  notice  before  bill  filed.  The  filing 
of  the  bill  is  the  commencement  of  a  suit  in  chancery,  and  service  had 
therein  on  process  issued,  or  by  publication  of  notice  made,  prior  thereto, 
is  a  nullitjr. 

2.  In  such  a  case,  where  it  was  attempted  to  obtain  service  by  publica- 
tion, the  defendant  being  a  non-resident,  it  appearing  the  affidavit  of  non- 
residence  was  made  on  the  15th  day  of  Jul}',  and  that,  on  the  same  day, 
an  order  for  publication  was  entered,  and  the  notice  was  published  for  the  first 
time  on  the  17th  of  that  month,  and  the  file  mark  on  the  bill  bore  date  the 
19th  of  the  same  month,  it  was  held,  even  if  the  affidavit  might  have  been 
used  after  the  bill  was  filed,  that  still  the  notice  published  before  the  bill 
was  lodged  in  the  office  of  the  clerk  and  filed  by  him,  could  not  be  regarded 
as  legal  and  binding — there  was  not  constructive  notice,  such  as  required 
the  defendant  to  regard  it,  or  that  gave  the  court  jurisdiction  of  his  per- 
son, and  hence  he  was  not  bound  by  the  decree. 

3.  Same — time  of  filing  bill — oral  evidence.  Nor  could  it  be  shown  by 
oral  evidence,  that  the  bill  was  filed  at  a  different  date  than  was  indicated 
by  the  file  mark,  endorsed  by  the  clerk. 

4.  Same — mistake  in  the  file  mark — how  corrected.  Though  if  a  mistake 
was  really  made,  the  complainant  might,  within  a  reasonable  time,  have 
applied  to  the  court,  on  proper  notice  to  the  defendant,  for  leave  to  the 
clerk  to  amend  the  file  mark  on  the  bill.  But  until  such  an  amendment 
of  the  record  was  made,  the  date  indicated  must  be  held  conclusive.  The 
court  is  not  at  liberty  to  correct  or  obviate  its  effect  b}r  conjecture  as  to  the 
neglect  of  the  clerk  to  do  his  duty,  but  it  must  be  presumed  that  he  did  not 
so  far  disregard  his  duty  as  to  date  the  filing  of  the  bill  at  a  different  time 
from  that  when  it  was  deposited  with  him  to  be  filed. 

5.  Mortgages — right  of  a  junior  incumbrancer  to  redeem,  ichen  not  served 

(with  process.  The  owner  of  certain  lands  conveyed  to  another  by  deed  of 
general  warranty,  taking  back  a  mortgage  on  the  premises  for  the  unpaid 
purchase  money.  Subsequent!}'  the  grantee  conveyed  to  a  third  person, 
receiving  the  entire  purchase  price,  and  his  grantee  conveyed  to  another, 
taking  a  mortgage  for  the  purchase  money.  The  first  grantor  filed  a  bill  to 
foreclose  his  mortgage,  making  his  grantee  and  the  two  subsequent  grantees 
parties  defendant.  The  last  grantee  aloue  wTas  served  with  process,  the 
attempted  service  on  the  two  others  being  invalid.  A  decree  'pro  confesso 
was  rendered  against  all  the  defendants,  ordering  a  sale  of  the  premises 
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in  satisfaction  of  the  complainant's  mortgage :  Held,  although  the  last  grantee, 
the  owner  of  the  fee,  was  served  with  process,  still  the  rights  of  his 
grantor,  he  not  being  served  and  holding  a  mortgage  from  the  former  for 
the  purchase  money,  no  matter  what  decree  was  rendered,  were  not  affected 
thereby,  and  he  was  entitled  to  redeem  from  the  sale  foreclosing  the  first 
mortgage,  and  the  party  receiving  a  deed  to  the  land  by  virtue  of  the  cer- 
tificate of  purchase  issued  under  the  foreclosure  sale  of  the  first  mortgage, 
at  most  took  the  premises  subject  to  his  right  of  redemption. 

6.  Evidence — weight  thereof.  Upon  the  question,  whether  the  second 
mortgagee,  whose  mortgage  was  dulyjrecorded,  was  chargeable  with  notice 
of  the  existence  of  the  first  mortgage,  so  as  to  require  him  to  redeem  there- 
from, the  same  not  being  recorded,  both  he  and  his  grantor  testifying 
positively  that  he  had  no  notice  of  its  existence,  it  was  held,  the  mere 
statement  of  a  witness,  that  "  he  understood  him  to  admit  that  he  had 
a  knowledge  of  the  mortgage  when  he  purchased  the  land,"  was 
insufficient  evidence  to  overcome  the  positive  testimony  of  the  two  other 
witnesses,  and  charge  him  with  such  notice,  such  statement  being,  at 
best,  the  mere  understanding  of  the  witness,  there  being  nothing  to  show 
from  what  he  derived  his  understanding,  and  the  burden  of  proof  devolv- 
ing upon  the  party  claiming  under  the  first  mortgage  to  show  the  second 
mortgagee  was  chargeable  with  such  notice. 

7.  Purchaser — who  may  buy  in  an  outstanding  title.  The  existence, 
merely,  of  the  relation  of  landlord  and  tenant,  will  not  create  the  relation 
of  trustee  and  cestui  que  trust,  so  as  to  prevent  the  tenant  buying  in  for  his 
own  use  an  outstanding  title  in  the  premises. 

8.  Cloud  upon  title — ichen  it  may  be  removed.  Equity  will  entertain 
jurisdiction  at  the  instance  of  the  owner  in  fee  of  lands  to  remove  a  cloud 
upon  his  title  created  by  a  sale  of  the  premises  and  a  deed  thereto  under 
a  decree  of  foreclosure  of  a  mortgage  thereon,  although  the  decree  and 
deed  as  to  him  are  void,  he  not  having  been  served  with  process  in  the  fore- 
closure suit,  and  although  the  land  is  not  chargeable  with  the  mortgage  by 
reason  of  the  same  not  having  been  recorded,  and  because  he  had  no  notice 
for  its  existence  at  the  time  he  purchased. 

9.  Limitations — suit  to  remove  cloud  upon  title.  A  suit  to  remove  a 
cloud  on  a  title  is  only  barred,  like  any  other  case  in  equity,  by  the  general 
statute  of  limitations,  and  is  not  governed  by  the  statute  limiting  the  time 
of   bringing  writs  of  error. 

10.  Decree — when  becomes  final.  It  has  been  held,  that  a  decree  rendered 
on  publication  of  notice,  and  where  the  defendant  is  not  served  with  notice 
of  the  decree  as  provided  by  the  statute,  does  not  become  final,  in  fact, 
until  three  years  from  the  time  it  was  rendered. 

11.  Same — within  what  time  bill  of  review  or  writ  of  error  may  be  brought. 
And  that  in  such  case,  where  the  defendant  has  received  no  actual  notice 
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of  the  pendency  of  the  suit,  or  of  the  existence  of  such  decree  against 
him,  a  bill  of  review  or  writ  of  error  may  be  brought  at  any  time  before 
the  expiration  of  five  years  after  it  thus  became  final. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  John  M.  Scott,   Judge,  presiding. 

Mr.  William  B.  Jones  and  Mr.  W.  P.  Kandolph,  for  the 
appellants. 

Messrs.  Beason  &  Blinn,  and  Messrs.  Williams  &  Burr, 
for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  November,  1855,  James  Primm  sold  and  conveyed  to 
David  Hicks  180  acres  of  land,  by  deed  containing  covenants 
of  general  warranty.  The  land  was  situated  in  Logan  county. 
Hicks  executed  a  mortgage  on  the  premises  to  Primm,  to 
secure  two  notes  given  for  a  portion  of  the  purchase  money, 
each  for  the  sum  of  $490,  due  in  one  and  two  years,  respec- 
tively. The  mortgage  was  never  recorded.  On  the  11th  day 
of  July,  Hicks  sold  the  land  to  appellee,  who  then  resided  and 
now  resides  in  Ohio.  Appellee  paid  the  entire  price,  by  deeding 
real  estate  in  Ohio  in  exchange  for  the  land.  Soon  after  the 
sale,  appellee  had  the  title  examined  by  an  attorney,  who  pro- 
nounced it  good  and  no  incumbrance  on  the  land. 

On  the  25th  of  September,  1857,  appellee  sold  and  con- 
veyed the  land  to  McMullen,  and  took  a  mortgage  on  the 
premises,  to  secure  the  purchase  money.  It  was  recorded  on 
the  1st  of  October,  1857,  in  the  proper  office.  McMullen 
having  failed  to  pay  the  purchase  money,  on  the  2nd  of  June, 
1860,  appellee  took  the  land  back,  and  McMullen  re-conveyed 
to  him.  In  July,  1858,  Primm  filed  a  bill  in  the  Logan  cir- 
cuit court  to  foreclose  the  mortgage,  for  the  note  last  falling 
due  to  him,  for  purchase  money.  The  bill  seems  to  have  been 
filed  in  the  name  of  one  Hill,  who  disclaims  any  interest  in  the 
suit.     Appellee,  Hicks  and  McMullen  were   made  defendants. 

28— 58th  III. 
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The  bill  charges,  that  although  the  mortgage  was  not  recorded, 
appellee  and  McMullen  had  actual  notice  of  its  existence,  at 
the  time  they  purchased. 

It  appears  that  on  the  15th  day  of  July,  1858,  John  Wyatt 
made  an  affidavit  that  appellee  and  Hicks  were  non-residents, 
and  on  the  same  day- the  clerk  made  an  order  of  publication, 
which  was  published,  for  the  first  time,  in  a  newspaper  in  Lin- 
coln, on  the  17th  of  that  month.  The  bill  was  filed  on  the 
19th,  four  days  after  the  filing  of  the  affidavit  and  two  days 
after  the  first  publication  of  the  notice.  There  was  no  appear- 
ance by  any  of  the  defendants,  and  none  of  them  were  served 
personally  but  McMullen.  A  decree  pro  confesso  was,  on 
default,  rendered  at  the  September  term,  1858,  against  all  of 
the  defendants,  and  it  finds  that  appellee  and  McMullen  had 
purchased  with  notice  of  the  mortgage,  and  ordered  the  mort- 
gaged premises  to  be  sold  and  the  debt  to  be  paid  out  of  the 
proceeds  of  the  sale,  and  the  surplus,  if  any,  to  be  paid  to 
Hicks.  The  master  sold  the  land,  and  it  was  bid  in  by  the 
attorney  of  record  in  the  name  of  Hill,  for  the  amount  of  the 
decree  and  the  costs.  The  sale  was  made  on  the  20th  of 
December,  1858,  and  a  certificate  of  purchase  was  executed  by 
the  master  to  Hill. 

It  does  not  appear  that  any  further  steps  were  taken  under 
the  sale.  On  the  16th  of  February,  1864,  appellee  leased  the 
land  to  Hodgen,  for  the  term  of  two  years,  commencing  on 
the  1st  of  March,  after  the  lease  was  made..  Hodgen  took 
possession  of  the  land  by  a  tenant,  under  the  lease.  In  May, 
1864,  while  he  held  under  the  lease,  Hodgen  purchased  the 
master's  certificate  of  Primm  for  $1700,  as  he  alleges,  and  the 
master  made  to  him  a  deed,  the  land  not  having  been 
redeemed,  and  Hodgen  claims  the  land  under  that  deed. 
After  the  expiration  of  the  lease,  and  on  the  24th  of  July, 
1866,  appellee  having  learned  that  appellant  was  claiming  to 
own  the  land,  filed  the  bill  in  this  case,  which  was  subse- 
quently amended.  The  prayer  was,  that  the  proceedings  to 
foreclose  the  mortgage  be  set  aside  as  fraudulent,  or  that  the 


1871.]  Hodgen  et  al.  v.  Gutter y.  435 

Opinion  of  the  Court. 

decree  in  that  case  he  reviewed  and  reversed  ;  or  that  he  be 
permitted  to  redeem  from  the  mortgage,  and  the  master's 
deed  to  Hodgen  be  set  aside. 

On  the  hearing  in  the  court  below,  a  decree  was  rendered, 
finding  that  Hodgen  was  a  trustee  of  appellee,  in  purchasing 
the  master's  certificate,  and  that  upon  being  refunded  his 
money,  with  interest,  he  convey  the  premises  to  appellee ; 
that  Hodgen  .should  account  for  rents,  but  was  entitled  to 
pay  for  valuable  improvements,  taxes,  etc. ;  and  ordered  the 
master  to  take  and  state  an  account,  which  he  did,  and  found 
appellee  indebted  to  Hodgen  in  the  sum  of  $1343.36,  which 
was  ordered  to  be  paid,  and  on  default  that  execution  should 
issue. 

The  first  and  controlling  question  arising  on  this  record  is, 
whether  the  circuit  court  acquired  jurisdiction  of  the  person 
of  appellee  in  the  suit  of  Hill  against  him  and  others,  to  fore- 
close the  mortgage  from  Hicks  to  Primm.  If  no  such  juris- 
diction was  acquired  by  the  court,  then  the  decree  was  void  as 
to  appellee.  The  statute  has  declared  that  a  suit  in  chancery 
may  be  brought  by  filing  a  bill  in  the  office  of  the  clerk  of 
the  circuit  court.  The  eighth  section  of  the  chancery  act  pro- 
vides for  the  mode  of  publication,  which  is  substituted  for  the 
service  by  summons.  The  fifth  section  authorises  the  clerk, 
on  the  filing  of  the  bill,  to  issue  a  summons  for  the  defendant. 
The  sixth  section  declares  what  the  summons  shall  contain, 
and  the  seventh  the  manner  of  service. 

It  will  be  thus  seen  that  a  summons  can  not  issue  until  the 
bill  is  filed.  It  is  only  upon  its  being  filed  with  the  clerk  that 
the  suit  is  commenced,  or  the  summons  can  issue.  Such  is  the 
statutory  requirement.  This  act  regulates  and  establishes  the 
practice  in  such  cases,  and  it  alone  confers  power  on  the  clerk 
to  act,  and  he  must  conform  to  its  provisions.  Until  the  bill 
is  filed  no  suit  is  pending,  and  until  it  is  commenced  the  clerk 
can  neither  legally  issue  process  nor  make  publication.  And 
if  service  is  had  on  process  issued  before  the  bill  is  filed,  or 
if  publication  is  thus   made,  the  court  will  fail   to  acquire 
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jurisdiction  of  the  person  of  the  defendant.  In  this  the 
statute  has  made  it  different  from  a  suit  at  law,  as  in  that 
forum  the  statute  has  declared  that  suit  shall  be  commenced 
by  issuing  a  summons.  We  are  clearly  of  opinion,  that 
the  affidavit  and  notice  of  publication  were  premature.  Even 
if  the  affidavit  might  have  been  used  after  the  bill  was  filed, 
still  the  notice  published  before  the  bill  was  lodged  in  the' 
office  of  the  clerk  and  filed  by  him,  can  not  be  regarded  as 
legal  or  binding.  The  act,  when  it  was  performed,  was 
unauthorized  and  nugatory.  It  follows,  that  there  was  not 
constructive  notice,  such  as  required  appellee  to  regard  it, 
or  that  gave  the  court  jurisdiction  of  his  person,  and,  hence, 
he  was  not  bound  by  the  decree. 

Nor  could  the  defect  be  cured  by  oral  evidence.  The  file 
mark,  endorsed  by  the  clerk,  imports  verity,  and  can  not  be 
contradicted  by  verbal  testimony.  Such  a  practice  has  never 
prevailed.  If  a  mistake  was  really  made,  the  parties  might, 
within  a  reasonable  time,  have  applied  to  the  court,  on  proper 
notice  to  the  opposite  party,  for  leave  to  the  clerk  to  amend 
the  file  mark  on  the  bill.  But  until  such  an  amendment  of 
the  record  was  made,  the  date  it  indicates  must  be  held  con- 
clusive. We  are  not  at  liberty  to  correct  or  obviate  its  effect 
by  conjecture  as  to  the  neglect  of  the  clerk  to  do  his  duty. 
He  acts  under  the  sanction  of  his  official  oath,  and  the  obli- 
gation of  his  official  bond,  and  we  must  presume  that  he  did 
not  so  far  disregard  his  duty,  as  to  date  the  filing  of  the  bill 
at  a  different  date  from  that  when  it  was  deposited  with  him 
to  be  filed.  The  time  of  filing  the  bill  was  not  and  could  not 
be  disproved  by  the  oral  evidence. 

Although  McMullen,  as  the  owner  of  the  fee,  may  have 
been  served,  the  decree  could  only  operate  on  his  interest  in 
the  premises.  Appellee  held  a  mortgage  from  McMullen  to 
himself,  for  the  purchase  money,  which,  unquestionably,  gave 
appellee  the  right  to  redeem  from  the  Hicks  mortgage.  And 
it  did  not  matter  what  decree  was  rendered  against  McMullen, 
so  long  as  appellee's  right  of  redemption  remained  unaffected 
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Hodgen,  then,  at  most,  purchased  the  mortgage  given  to 
Primm,  when  he  received  the  master's  deed,  unforeclosed  as 
to  appellee.  If  he  could  redeem  after  the  master's  sale,  from 
the  Hicks  mortgage,  as  against  Primm,  notwithstanding  the 
decree  and  sale,  Hodgen  took  the  land  subject  to  the 
same  right  of  redemption.  He  was  chargeable  with  notice 
that  the  court  did  not  have  jurisdiction  of  the  person  of 
appellee,  and  that  as  to-  him  the  decree  was  void,  as  he  had  to 
look  through  the  decree  in  tracing  title.  Primm  was  unable 
to  give  any  more  title  than  he  held,  and  the  decree  did  not 
affect  appellee's  rights.  It,  then,  follows,  that  Hodgen  acquired 
certainly  no  more  than  Primm's  rights  under  the  mortgage, 
whatever  they  were,  by  the  decree  and  sale,  so  far  as  it 
related  to  appellee's  rights. 

But  under  the  evidence  contained  in  this  record,  was  appel- 
lee chargeable  with  notice  of  the  existence  of  the  mortgage, 
when  he  purchased  of  Hicks?  It  was  not  recorded,  and, 
hence,  he  was  not  chargeable  with  statutory  notice.  And  both 
he  and  Hicks  swear,  that  he  had  no  notice  of  its  existence. 
And  there  is  no  positive  testimony  contradicting  their  tes- 
timony. It  is  true,  John  Wyatt  thinks  that  appellee 
admitted  he  had  notice,  or,  rather,  says  he  understood  him 
to  admit  that  he  had  notice.  We  are  inclined  to  think,  that 
such  evidence  is  not  sufficient  to  overcome  the  positive  evi- 
dence of  the  other  two  witnesses.  It  is,  all  know,  an  easy 
matter  for  a  person  to  receive  impressions,  and  to  draw  infer- 
ences from  conversations,  that  are  erroneous.  He  does  not 
pretend  to  give  the  language  of  appellee,  but  simply  says,  he 
"  understood  Guttery  to  admit  that  he  had  a  knowledge  of  the 
mortgage  when  he  purchased  the  land."  This  is,  at  best,  the 
mere  understanding  of  the  witness,  and  we  are  uninformed 
from  what  he  derived  his  understanding.  We  are,  therefore, 
clearly  of  the  opinion,  that  there  is  not  sufficient  evidence  that 
appellee  had  notice.  It  devolved  on  the  person  claiming 
under  the   mortgage,  to  prove  that  he  was  chargeable  with 
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notice.  It  follows,  that  he  was  not  required  to  redeem 
from  this  mortgage. 

Was  Hodgen  the  agent  of  appellee,  or  did  he  do  any  act  by 
which  he  became  the  trustee  of  the  latter?  The  mere  fact 
that  he  held  under  him  as  his  tenant,  did  not  create  the  rela- 
tion of  trustee  and  cestui  que  trust.  That,  of  itself,  and  inde- 
pendent of  other  circumstances,  did  not  create  the  relation  so 
as  to  prevent  the  tenant  from  buying  in  an  outstanding  title 
for  his  own  use.  In  this  case  we  see  no  facts  that  would 
create  the  relation.  Appellee  had  not  intrusted  him  with  the 
duty  of  making  a  purchase  of  the  mortgage  or  certificate  of 
purchase,  nor  had  he  assumed  the  undertaking  for  appellee. 
Nor  were  their  relations,  in  other  respects,  such  as  to  make 
him  a  trustee,  so  far  as  we  can  see  from  this  record.  He  then 
acquired  Primm's  rights,  such  as  they  were,  no  more,  no  less. 
And  unless  farther  aud  more  satisfactory  evidence  of  notice 
can  be  produced,  we  can  see  no  right,  as  against  appellee,  to 
charge  the  land  with  this  mortgage. 

But  the  decree  being  void  as  to  appellee  in  the  former  suit, 
and  he  not  being  liable  to  pay,  or  the  land  not  being  charge- 
able with  the  mortgage,  has  appellee  any  right  to  maintain 
this  bill?  We  think  he  clearly  may,  to  remove  a  cloud  on  his 
title.  Here  is  a  decree,  void  as  to  him,  it  is  true,  and  a  sale 
and  deed  made  under  the  decree  equally  void,  but  still  it  is 
such  as  to  deter  some,  and  render  others  doubtful,  in  the  pur- 
chase of  his  title.  It  is  calculated  to  materially  impair  the 
price  of  the  land  if  put  upon  the  market,  as  all  persons  would 
expect  that  it  would  lead  to  litigation,  costs  and  vexation.  It, 
for  that  reason,  is  such  a  cloud  as  authorizes  a  court  of  equity 
to  entertain  jurisdiction  for  its  removal.  The  court  below 
should,  therefore,  have  decreed  that  the  decree,  sale  and  deed 
were  void,  and  enjoined  the  defendants  from  claiming  or  assert- 
ing title  under  them,  but  leaving  Hodgen  to  assert  any  claim 
he  might  choose,  under  his  purchase  of  the  mortgage  from 
Primm,  his  rights,  of  course,  to  depend  upon  whether  he  could 
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bring  home  to  or  charge  notice  upon  appellee  at  the  time  he 
purchased  the  land. 

It  is  insisted,  that  this  suit  was  not  brought  in  proper  time. 
A  suit  to  remove  a  cloud  on  a  title  is  only  barred  like  any 
other  case  in  equity.  The  general  statute  of  limitations  had 
not  barred  the  action.  And  if  it  were  governed  by  the  statute 
limiting  a  writ  of  error,  treating  this  case  as  analogous  to  that 
proceeding,  still  it  is  not  barred.  In  the  case  of  Lyon  v. 
Bobbins,  46  111.  276,  it  was  held,  that  a  decree  rendered  on 
publication  of  notice,  and  when  the  defendant  was  not  served 
with  written  notice  of  the  decree,  as  provided  by  the  statute, 
did  not  become  final  in  fact,  until  three  years  from  the  time 
it  was  rendered,  and  a  bill  of  review  or  writ  of  error  might 
be  brought  at  any  time  before  the  expiration  of  five  years 
after  it  thus  became  final.  In  such  case,  then,  the  defendant 
has  eight  years  from  the  date  of  a  decree  which  is  rendered 
on  constructive  notice,  to  bring  error  or  to  file  a  bill  of 
review,  unless  it  is  made  final  at  an  earlier  day  by 
having  a  written  notice  of  the  decree  served  on  him  under 
the  statute.  If,  then,  this  should  be  considered  as  a  bill 
of  review,  the  suit  was  brought  within  eight  years,  or  five 
years  after  the  decree  became  final,  no  notice  having  been 
served  of  the  rendition  of  the  decree,  as  provided  by  the 
statute. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 
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Abraham  H.   Graff 
v. 

David  M.  Simmons 

1.  Insurance— of  a  note  given  for  the  premium — liability  of  the  maker. 
In  an  action  upon  a  promissory  note  given  for  the  cash  premium  on  a 
policy  of  insurance  issued  on  the  property  of  the  maker,  the  receipt  of  the 
premium  being  acknowledged  in  the  policy,  it  was  sought  to  interpose,  as  a 
defense,  that  the  consideration  for  the  note  had  failed,  in  that  the  company, 
at  the  date  of  its  execution,  was  insolvent,  and  the  policy  therefore  worth- 
less: Meld,  inasmuch  as,  if  a  loss  had  occurred,  although  the  premium  had 
never  been  paid,  the  company  would  have  been  liable ,  that  if  good  cause 
existed  for  rescinding  the  contract  and  the  assured  deemed  the  policy 
worthless,  by  reason  of  the  insolvency  of  the  company,  he  ought  to  have 
surrendered  it  and  thus  relieved  the  company  from  the  risk  incurred  under 
it,  and,  having  failed  to  do  so,  he  must  be  considered  as  having  elected  to 
retain  the  polic}^  for  its  value,  and  hence  liable  for  the  premium. 

2.  Instructions — as  to  inferences  to  be  drawn  by  the  jury.  It  is  not  the 
province  of  the  court  to  tell  the  jury  what  they  may  infer  from  certain  facts 
proven  in  the  case.  The  jury  should  be  left  to  draw  their  own  conclusions 
from  the  evidence. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Graff  against 
Simmons,  on  a  promissory  note  executed  by  the  latter  in  favor 
of  the  Winnesheik  Insurance  Company,  and  afterwards  assigned 
to  the  plaintiif.  The  note  was  given  for  the  cash  premium  on 
a  policy  of  insurance  issued  by  that  company  on  the  property 
of  the  defendant,  the  receipt  of  the  premium  being  acknowl- 
edged in  the  policy. 

Mr.  William  H.  Barnes,  for  the  appellant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court  : 

This  cause  was  originally  commenced  before  a  justice  of  the 
peace,  by  the  appellant  against  the  appellee,  upon  a  promissory 
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note.  From  the  judgment  of  the  justice  of  the  peace,  an 
appeal  was  prosecuted  to  the  circuit  court,  where  a  trial  was 
again  had,  which  resulted  in  a  verdict  for  the  appellee.  The 
appellant  brings  the  cause  to  this  court,  and  seeks  a  reversal, 
on  the  ground,  first,  that  the  verdict  is  against  the  weight  of 
the  evidence,  and  second,  that  the  instructions  given  at  the 
request  of  the  appellee  were  erroneous. 

The  note  upon  which  the  action  was  brought  was  executed 
to  the  Winnesheik  Insurance  Company.  It  was  given  for  the 
cash  premium  on  a  policy  of  insurance  issued  by  that  company 
on  the  property  of  appellee.  The  policy  was  issued  in  Febru- 
ary, 1866,  and,  as  a  matter  of  accommodation  to  the  assured, 
the  appellant,  as  the  agent  of  the  company,  instead  of  requir- 
ing the  cash  premium  to  be  paid  at  once,  took  his  note  therefor, 
payable  on  the  first  day  of  July  thereafter.  It  was  the  under- 
standing between  the  appellant  and  the  company,  in  case  the 
notes  which  he  should  take  for  the  cash  premiums  were  not 
paid  when  due,  that  he  should  advance  the  money  to  the  com- 
pany, and  take  the  notes  at  his  own  risk.  This  note  was  not 
paid  at  maturity,  and  in  pursuance  of  that  arrangement,  the 
appellant  advanced  the  money  to  the  company,  and  took  an 
assignment  of  the  note  to  himself. 

The  defense  sought  to  be  interposed  to  the  note  is,  that  the 
consideration  has  failed,  in  this,  that  the  company,  at  the  date 
of  the  execution  of  the  note,  was  insolvent,  and  its  policies 
worthless.  The  evidence  relied  on  to  establish  these  facts 
rested  entirely  on  common  rumor,  and  in  certain  statements 
made  by  the  appellant. 

The  appellee  testifies  that  he  had  always  heard  that  the  com- 
pany was  "  broken  up,"  and  that  he  had  heard  the  appellant 
say  that  "  the  company  was  a  swindle,  and  its  officers  ought  to 
be  hung. "  One  or  two  other  witnesses  testify,  in  substance, 
the  same  as  the  appellee. 

It  appears  that  the  Winnesheik  Insurance  Company,  when 
it  was  first  organized,   was  a  mutual  company.     About  the 
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time  of  these  occurrences,  the  company  made  a  very  extra- 
ordinary assessment  on  its  premium  notes,  for  what  purpose 
the  evidence  does  not  show,  which  raised  a  great  popular  clamor 
against  the  company,  and  gave  rise  to  a  good  deal  of  severe 
criticism  on  the  conduct  of  its  officers.  This  fact  affords  the 
true  explanation  of  the  statements  of  the  appellant,  that  "  the 
company  was  a  swindle,  and  its  officers  ought  to  be  hung. " 
The  appellant,  however,  gives  the  additional  reason  for  the 
remarks,  that  the  company  was  u  bothering"  him. 

The  appellant  testifies,  in  his  own  behalf,  that  the  company 
was  entirely  solvent  at  the  date  of  the  policy  issued  on  the  prop- 
erty of  the  appellee,  and  has  continued  to  be  solvent  ever  since; 
that  he  had  himself  paid  losses  on  risks,  and  that  every  loss 
that  had  occurred  in  the  county  of  Morgan,  and  everwhere 
else,  so  far  as  he  knew,  had  been  promptly  paid  by  the  com- 
pany. 

The  certificate  of  the  auditor  was  introduced  in  evidence, 
which  shows  that,  on  the  30th  day  of  June,  1869,  the  company 
had.  complied  with  the  provisions  of  the  general  law  approved 
March  11th,  1869,  in  relation  to  insurance  companies,  and  then 
had  the  requisite  amount  of  capital  invested  as  the  law 
required,  and  was  fully  authorized  to  pursue  its  business  of 
fire  insurance,  under  the  laws  of  this  State. 

There  is  not  a  particle  of  legitimate  evidence  in  this  whole 
record  that  shows,  or  even  tends  to  show,  that,  at  the  date  of 
the  note,  the  company  was  insolvent,  or  that  it  has  been  insol- 
vent at  any  time  from  that  date  to  the  present  time.  On  the 
contrary,  the  evidence  does  show  that,  at  the  date  of  the  policy, 
the  company  was  entirely  solvent,  and,  for  anything  that 
appears  in  this  record,  it  is  still  solvent  to  this  day. 

The  appellee  himself  testifies  that  he  never  heard  of  a  loss 
under  a  policy  issued  by  that  company  that  was  not  fully  paid. 

No  loss  ever  occurred  on  the  property  covered  by  the  policy 
issued  to  the  appellee,  and  it  does  not  appear  if  a  loss  had 
occurred,  but  what  he  would  have  been   fully  paid.     It  is  in 
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evidence   that   other   parties,    who    did   sustain    losses,    were 
promptly  paid. 

So  far  as  it  appears  from  the  evidence,  the  company  carried 
the  risk  on  the  property  of  the  appellee  through  the  entire 
period  for  which  the  policy  was  written.  It  does  not  appear 
that  the  appellee  ever  surrendered,  or  offered  to  surrender,  his 
policy  to  the  company  to  be  cancelled.  If  good  cause  existed 
for  rescinding  the  contract,  it  was  his  plain  duty  to  have  sur- 
rendered the  policy,  and  thus  relieved  the  company  from  the 
risk  incurred  under  it.  If  a  loss  had  occurred,  although  the 
premium  had  never  been  paid,  still  the  company  would  have 
been  liable.     Illinois  Central  Insurance  Co.  v.  Wolf,  37  111.  354. 

The  appellee  could  not  retain  the  benefit  of  the  risk  con- 
ferred by  the  policy,  and  yet,  at  the  same  time,  refuse  to  pay 
the  premium.  If  he  deemed  the  policy  worthless,  he  ought  to 
have  surrendered  it  to  the  company ;  and  having  failed  to  do 
so,  he  must  be  considered  as  having  elected  to  retain  the  policy 
for  its  value,  and  must,  therefore,  be  held  liable  for  the  pre- 
mium. 

The  third  instruction  given  by  the  court,  on  behalf  of  the 
appellee,  is  erroneous,  and  ought  not  to  have  been  given.  It 
is  not  the  province  of  the  court  to  tell  the  jury  what  they  may 
infer  from  certain  facts  proved  in  the  case.  The  jury  should 
be  left  to  draw  their  own  conclusions  from  the  evidence. 
Eames  v.  Blaekhart,  12  111.  195;  Ashloch  v.  Under,  50111.  169. 

It  was  error  in  the  court  not  to  award  a  new  trial,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  Eidman  et  al. 

v. 

John  B.  Bowman  et  al. 

1.  Corporations — powers  of  board  of  directors — East  St.  Louis  Bank. 
The  charter  of  the  East  St.  Louis  Bank  provided  that  its  capital  stock 
should  be  one  hundred  thousand  dollars,  with  power  to  increase  it  to  five 
hundred  thousand.  The  charter  did  not  provide  by  whom  this  power 
might  be  exercised:  Held,  the  board  of  directors  of  the  bank  did  not,  merely 
by  virtue  of  their  position  as  such,  have  authority  to  increase  the  capital 
stock  without  the  assent  of  the  shareholders. 

2.  It  seems  the  management  and  transaction  of  all  business  for  which  a 
corporation  is  created,  and  its  general  affairs,  are  within  the  usual  powers 
of  the  board  of  directors,  but  a  power  given  to  a  corporation  to  increase  its 
capital  stock,  can  not  be  exercised  by  the  directors,  except  they  be  specially 
authorized  so  to  do,  either  by  the  charter  or  by  the  shareholders. 

3.  Same — increase  of  the  capital  stock — who  entitled  to  tlie shares.  If  the 
capital  stock  of  a  bank,  or  other  corporation,  be  increased  by  proper  author- 
ity, the  right  to  such  additional  stock  vests  in  the  original  stockholders, 
each  one  to  take  in  proportion  to  the  amount  held  by  him  of  the  original 
stock,  if  he  will  pay  for  it.  This  right  may  be  waived,  but  if  it  is  not,  the 
party  entitled  can  not  be  deprived  of  it  by  the  board  of  directors  of  the 
corporation,  or  otherwise. 

4.  Pleading  in  chancery — averment  of  ratification.  A  bill  in  chan- 
cery was  filed  for  relief  against  the  action  of  the  board  of  directors  of  a 
bank,  in  increasing  the  capital  stock  thereof,  without  authority  of  law,  or 
the  consent  of  the  complainants,  who  were  shareholders.  The  answer 
averred,  that  the  action  of  the  directors  had  been  ratified  by  the  sharehold- 
ers; but  as  the  time,  manner  or  circumstances  thereof,  were  not  shown,  the 
averment  was  deemed  insufficient. 

Appeal  from  the  Circuit   Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  G.  Koerner,  Mr.  Wm.  S.  Kase,  and  Mr.  Mortimer 
Millard,  for  the  appellants. 

Mr.  Wm.  H.  Underwood,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  appellants  in  the  St. 
Clair  circuit   court,   against  appellees,  to  enjoin  and  restrain 
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them  from  issuing  further  certificates  of  subscription  to  the 
capital  stock  of  the  East  St.  Louis  bank. 

It  appears,  that  the  corporation  was  created  by  an  act  of  the 
general  assembly  at  the  session  of  1865,  and  its  charter  pro- 
vides that  the  capital  stock  of  the  bank  shall  be  $100,000,  with 
the  power  to  increase  it  to  $500,000,  to  be  subscribed  and  paid 
for  in  the  manner  prescribed  by  the  by-laws  to  be  formed  by 
the  company,  and  to  be  divided  into  shares  of  $100  each,  and 
shall  be  transferable  on  the  books  of  the  company  in  the  man- 
ner prescribed  by  its  by-laws.  Books  were  opened  for 
subscriptions,  and  $100,000  were  subscribed  to  the  stock.  The 
company  was  organized,  and  a  board  of  directors  elected  by 
the  subscribers,  and  30  per  cent  of  the  stock  has  been  paid  in 
on  the  subscription.  % 

It  further  appears,  that  on  the  15th  day  of  May,  1869,  the 
board  of  directors  gave  notice  that  an  election  for  directors 
would  be  held  on  the  second  day  of  the  next  June,  at  the 
bank  ;  and  on  the  19th  of  May,  they  appointed  their  judges  of 
election.  On  the  26th  of  May,  the  directors  held  a  meeting, 
and  changed  the  by-laws  so  as  to  authorize  the  directors  to 
issue  shares  and  increase  the  stock  of  the  company  200 
shares,  each  share  being  for  $100.  Of  this  meeting  and  of  its 
proceedings,  the  shareholders  had  no  notice  until  after  the 
by-laws  had  thus  been  altered,  and  a  portion  of  the  directors 
objected  to  the  change  then  made.  The  amount  of  shares  thus 
authorized  to  be  issued  was  then  subscribed,  as  complainants 
allege,  for  the  purpose  of  increasing  the  number  of  votes  of 
the  subscribers  at  the  approaching  election,  and  to  give  its 
control  to  them,  but  this  is  denied  by  appellees.  The  bill 
prayed  an  injunction  to  restrain  the  directors  from  issuing  or 
disposing  of  the  certificates,  and  to  restrain  the  judges  of 
election  from  receiving  any  votes  represented  by  the  200 
shares  thus  issued.  On  the  trial  below,  the  court  dissolved 
the  injunction  and  dismissed  the  bill,  and  the  case  is  brought 
here  by  appeal. 
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In  this  case,  we  shall  only  consider  the  questions  presented 
and  discussed,  which  are,  whether  the  directors  had  the  power, 
under  their  charter,  to  order  the  increase  of  the  stock  and 
open  books  for  its  subscription,  without  the  assent  of  the 
shareholders.  It  will  be  observed  the  charter,  in  terms, 
confers  the  power  to  make  the  increase,  but  is  silent  as  to  the 
mode  in  which  it  shall  be  done.  It  would  seem  to  admit  of 
no  doubt,  that  it  is  to  be  done  by  the  directors  alone,  by  a 
vote  of  the  stockholders  conferring  the  power  on  the  direc- 
tors, or  by  their  joint  action.  That  the  directors  are  but  the 
agents  or  trustees  of  the  shareholders,  for  the  honest,  faithful 
and  prudent  management  of  the  legitimate  affairs  of  the  share- 
holders, there  is  no  doubt.  But  the  question  is,  as  to  the 
extent  of  their  poAvers.  f  Are  they  unlimited?  Are  all  of  the 
powers  conferred  on  the  company  delegated  to  them  by  their 
election  and  admission  to  their  office,  or  are  there  powers  which 
are  still  reserved  to  the  shareholders,  and  which  can  not  be 
exercised  by  them,  until  the  power  is  conferred  by  the  share- 
holders? It  would  seem,  that  the  management  and  transaction 
of  all  business  for  which  the  company  was  created,  and  the 
general  affairs  of  the  corporation,  devolve  upon,  and  may 
clearly  be  exercised  by  them ;  and  there  are  other  powers  that 
are  as  clearly  reserved  to  the  shareholders. 

The  power  to  appoint  or  elect  directors,  does  not  devolve 
upon  them,  but  that  power  is  reserved  to  the  shareholders. 
The  power  to  sell,  and  transfer  the  charter  and  franchises,  is 
not  granted  to  them  ;  the  power  to  dissolve  the  body  is  not 
within  the  scope  of  their  authority  ;  and  other  powers  which 
they  are  unable  to  exercise,  might  be  enumerated.  Is  the 
power  possessed  by  them  to  effect  great  or  radical  changes 
in  the  organization  of  the  body,  without  the  consent  of  the 
shareholders  ?  Can  they,  at  pleasure,  and  without  the  consent 
of  the  shareholders,  increase  or  diminish  the  capital  stock  of 
the  company,  and  thus  materially  affect  the  value  of  the  shares 
and  the  amount  of  dividends? 
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When  this  incorporation  was  organized,  the  charter,  and  all 
of  its  franchises  and  privileges,  vested  in  the  shareholders,  and 
the  directors  became  their  trustees  for  its  management.  The 
right  to  the  remainder  of  the  stock,  when  it  should  he  issued, 
vested  in  the  original  stockholders,  in  proportion  to  the 
amount  each  held  of  the  original  stock,  if  they  would  pay  for 
it,  and  was  as  fully  theirs  as  was  the  stock  already  held,  and 
for  which  they  had  paid.  Gray  v.  Portland  Bank,  3  Mass. 
365.  It  is  true,  that  the  shareholders  hold  no  certificates  evi- 
dencing their  title,  and  it  is,  perhaps,  not  transferable,  even 
under  a  by-law  authorizing  its  sale,  but  is,  nevertheless,  a 
right  vested  in  the  original  shareholders  which,  although 
intangible,  the  law  recognizes  and  protects. 

When  the  company  determine  to  increase  their  capital  stock 
within  the  limits  of  their  charter,  each  of  the  previous  share- 
holders has  the  right  to  a  proportionate  number  of  the  new 
shares,  or  a  proportionate  amount  of  the  new  stock,  if  it  should 
be  added  to  the  old  shares.  He  may  waive  this  right,  but  if 
he  does  not,  and  is  deprived  of  it,  he  may  sue  the  company  by 
a  special  count  in  assumpsit,  and  recover  for  the  loss.  And  it 
has  been  held,  that  the  measure  of  damages  is  the  excess  of 
the  market  value  of  the  stock  above  the  par  value,  at  the  time 
of  payment  of  the  last  instalment,  with  interest  on  the  excess. 
Gray  v.  The  Portland  Bank,supra;  Angell  &  Ames  on  Corp.  430. 
These  authorities  establish  the  proposition,  that  the  reserved 
and  unsold  stock  belongs  to  the  shareholders  of  the  company 
as  their  individual  property,  precisely  like  the  shares  for 
which  they  have  paid  and  hold  certificates,  except  it  is  not 
paid  for,  and  it  may,  without  their  consent,  be  sold  to  bona 
fide  purchasers  without  notice,  so  as  to  deprive  them  of  the 
right ;  but  still  the  right  is  complete. 

In  the  case  of  Gray  v.  The  Portland,  Bank,  supra,  it  is  said, 
that  a  corporation  may  be  considered  the  trustee  for  the  man- 
agement of  the  property,  and  each  stockholder  a  cestui  que 
trust,  according  to  his.  interest  and  shares  ;  then,  a  limitation 
of  the  capital  to  be  employed  in  the  trust,  that  it  shall  not  be 
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less  than  one  sum  and  not  greater  than  another,  is  not  a 
power  granted  to  the  trustee  to  create  another  interest  for  the 
benefit  of  other  persons  than  those  concerned  in  the  original 
trust,  or  for  their  benefit,  in  any  other  proportions  than  those 
determined  by  their  subsisting  shares.  "A  share  in  the  stock 
or  trust,  where  only  the  least  sum  has  been  paid  in,  is  a  share 
in  the  power  of  increasing  it,  when  the  trustee  determines,  or 
rather  when  the  cestuis  que  trust  agree  upon  employing  a  greater 
sum,  within  the  limits  provided  in  the  purposes  of  the  trust." 

The  court  does  not,  in  terms,  say  the  shareholders  alone 
have  the  power  to  agree  upon  an  increase  of  the  capital  stock, 
but  the  intimation  is  strong  in  that  direction.  That  was  man- 
ifestly the  strong  inclination  of  the  court ;  and  that  such 
should  be  the  rule,  we  think  is  supported  by  reason.  As  we 
have  seen,  the  right  to  a  proportional  share  of  the  reserved 
stock  is  vested  in  each  of  the  shareholders,  and  is  his  individ- 
ual right,  and  he  may  sue  and  recover  for  being  deprived  of 
its  benefit  •  and  it  is  manifest,  that  the  directors  have  no  more 
power  over  the  individual  property  or  rights  of  the  sharehold- 
ers, than  of  other  persons.  It  can  not  be  presumed,  that  the 
general  assembly  intended  to  confer  such  a  power  upon  the 
directors.  They  have  as  just  a  right  to  undertake  to  transfer 
their  shares  for  which  they  hold  certificates,  as  to  deprive  them 
of  their  right  to  acquire  the  additional  stock. 

It  would  be  a  dangerous  power  to  intrust  to  directors  to 
increase  the  stock  of  the  company  at  pleasure,  and  to  sell  it  to 
whom  they  might  choose.  Such  a  power  would  be  liable  to 
great  abuse  ;  it  would  enable  directors  to  perpetuate  their  offi- 
cial position  almost  indefinitely  on  a  reserved  capital  stock  of 
$400,000 ;  it  would  enable  them,  at  pleasure,  to  depress  the 
price  of  the  stock  in  market ;  it  would  deprive  the  original 
shareholders  of  their  just  and  legal  right  to  dividends,  if  the 
new  stock  were  issued  to  persons  not  already  members  of  the 
corporation.  Other  injustice  and  wrong  could  be  perpetrated, 
if  this  should  be  held  to  be  an  incidental  power  to  be  exer- 
cised by  a  board  of  directors  of  a  corporation.     The  power  is 
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such,  that  we  will  not  infer  its  existence  in  a  charter,  unless 
clearly  expressed ;  and  the  charter,  in  this  case,  contains  no 
such  language.  It  then  follows,  that  appellants  were  entitled 
to  the  relief  sought,  as  the  sale  of  the  certificates  of  stock  was 
without  power  on  the  part  of  the  directors,  the  shareholders 
not  having  agreed  to  an  increase  of  the  stock.  And,  if  it 
remained  in  the  hands  of  appellees,  it  should  have  been,  under 
the  general  prayer  for  relief,  decreed  to  be  cancelled. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
question,  whether  there  is  power  under  the  charter  to  increase 
the  stock  until  the  full  amount  of  the  first  $100,000  has  been 
paid.  For  that  reason,  we  decline  to  discuss  that  question  at 
this  time. 

It  is,  however,  urged,  that  even  if  the  directors  had  no 
such  power,  the  shareholders  had  ratified  the  act.  The  alle- 
gation is  unaccompanied  with  any  of  the  facts  as  to  the  time, 
manner  or  circumstances  under  which  the  ratification  is 
claimed  to  have  been  made.  Whether  before  or  after  the  suit 
was  commenced,  does  not  appear,  nor  is  it  alleged  whether  the 
ratification  was  direct,  or  only  by  implication  ;  whether  it  was 
at  a  meeting  of  the  shareholders,  or  by  each  separately ; 
whether  by  verbal,  or  written  assent.  In  fact,  nothing  is 
alleged  by  which  the  court  can  determine  whether  it  was 
legal,  or  only  void ;  it  is  only  the  conclusion  of  the  pleader 
that  is  stated.  If  a  ratification  could  be  set  up  as  a  defense,  it 
fails  to  appear  the  alleged  one  was  made  at  a  meeting  of  the 
stockholders,  called  on  proper  notice. 

For  the  reasons  indicated,  the  decree  of  the  court  below  must 
be  reversed  and  the  cause  remanded. 

Decree  reversed. 


29— 58th  III. 


450  Hofferbert  et  ux.  v.  Klinkhardt.        [Jan.  T., 

S}ilabus.     Statement  of  the  case.     Opinion  of  the  Court. 

Ludwig  Hofferbert  et  ux. 
v. 

Edward  Klinkhardt. 

1.  Judgments  and  decrees — misprison  of  clerk  in  entering  a  decree — 
what  will  not  vitiate  it.  A  decree,  regular  in  all  other  respects,  will  not  be 
reversed  merely  because  the  clerk,  by  mistake,  used  the  word  "defendant" 
instead  of  "defendants." 

2.  Same — omission  of  a  letter,  when  the  meaning  is  apparent,  will  not  vitiate 
the  record.  The  omission  to  use  a  single  letter,  when  the  meaning  can  be 
clearly  ascertained  from  the  context,  has  never  been  held  sufficient  to  vitiate 
and  render  void  a  judicial  record. 

3.  Same — when  will  not  be  held  void  for  uncertainty.  When  the  sense  of 
a  judgment  or  a  decree  can  be  clearly  ascertained  from  the  recitals  in  the 
whole  record,  it  can  not  be  said  to  be  void  for  uncertaint}^. 

4.  Same — record  must  show  what  loas  intended  to  be  decreed — mere  form  not 
regarded.  In  such  cases,  this  court  will  regard  the  substance  only,  and  not 
mere  form  ;  but  there  must  always  appear  in  the  record  enough  to  show 
what  was  intended  to  be  decreed. 

5.  Same — substantial  objections  to,  only,  regarded.  And  the  better  rule  is, 
to  regard  only  substantial  objections,  and  especially  to  disregard  those  hav- 
ing no  merit. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  a  bill  in  chancery,  to  foreclose  a  mortgage,  filed  by 
the  defendant  in  error  against  the  plaintiffs  in  error,  in  the 
circuit  court  of  St.  Clair  county,  where  the  cause  was  heard  at 
the  October  term  of  said  court,  A.  D.  1868,  and  a  decree 
entered  in  favor  of  the  defendant  in  error,  for  the  amount  of 
mortgage  debt ;  to  reverse  which,  the  record  is  brought  to  this 
court  by  writ  of  error. 

Messrs.  Winkelman  &  Boneau,  for  the  plaintiffs  in  error. 

Messrs.  Kase  &  Wilderman,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  errors  assigned  are  all  of  the  same  character,  and  may 
properly  be  considered  together.     The  objections  urged  are  of 
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the  most  technical  character,  and  do  not  extend  to  the  merits, 
but  only  to  the  form,  of  the  decree  sought  to  be  reversed. 

The  alleged  error  consists  in  using  the  word  defendant  in  the 
recitals  in  the  decree,  when  the  record  shows  that  there  were 
two  defendants,  both  of  whom  had  been  regularly  served  with 
process,  and  were  before  the  court. 

It  is  insisted  that  the  decree  should  have  been  against  both 
of  the  defendants,  and  that  the  use  of  the  word  defendant  leaves 
it  uncertain  which  of  the  two  defendants  the  decree  was  against, 
and  for  that  reason  it  is  urged  that  the  decree  in  this  case  is 
erroneous. 

That  judgments  and  decrees  may  be  void  for  uncertainty, 
we  have  no  doubt,  but  this  conclusion  ought  not  to  be  allowed 
when  the  sense  of  the  judgment  or  decree  can  be  clearly  ascer- 
tained from  the  recitals  in  the  whole  record.  McCounes  v. 
Holmes,  4  Bibb,  389. 

It  is  the  duty  of  the  appellate  court  rather  to  regard  the 
substance  only,  and  not  mere  form  ;  but  still  there  must  always 
be  in  the  record  enough  to  show  what  is  intended  to  be 
decreed.     Martin  v.  Earnhardt,  39  111.  9. 

It  is  apparent  that  if  the  word  defendant,  as  used  in  the 
decree,  had  been  used  in  the  plural  instead  of  the  singular 
number,  there  would  be  no  uncertainty  in  the  decree.  Its 
meaning  would  be  plain  and  definite.  From  an  inspection  of 
the  entire  record  it  is  manifest  that  the  omission  to  use  the 
letter  "s  "  to  the  word  defendant,  was  simply  a  clerical  mistake. 
In  a  subsequent  part  of  the  decree,  the  master  is  directed  to 
sell  the  interest  of  the  "  parties  to  the  suit"  in  the  estate. 
This  fact  leaves  no  doubt  on  the  mind  which  word  the  court 
intended  the  clerk  should  use  in  entering  up  the  decree,  and 
the  omission  to  use  the  word  defendant  in  the  plural  number 
was  simply  a  clerical  mistake.  So  slight  a  mistake,  when  we 
can  see  from  the  context  what  was  clearly  intended  by  the 
court,  ought  not  to  vitiate  and  render  void  a  judicial  record. 
We  are  not  left  in  doubt  as  to  what  word  the  courf  intended 
the  clerk  to  use  in  entering  up  the  decree,  when  w*  consider 
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all  the  recitals  in  the  record,  and  especially  the  fact  that  the 
court  decreed  the  sale  of  the  entire  interest  of  the  "  parties  to 
the  suit'7  in  the  mortgaged  premises.  These  facts  leave  no 
doubt  on  the  mind  that  the  decree  was,  in  fact,  rendered  against 
both  of  the  defendants,  and  we  ought  not  to  reverse  a  decree, 
regular  in  all  other  respects,  simply  for  the  omission  to  add  the 
letter  "  s"  to  the  word  defendant,  in  the  description  of  the  par- 
ties to  the  suit.  It  would  be  trifling  with  the  forms  of  justice 
to  entertain  an  objection  so  trivial  and  devoid  of  actual  merit. 
Laflin  v.  White,  38  111.  340;  Thomas  v.  Warfer,  1  Bibb,  261. 

It  sufficiently  appears,  from  the  recitals,  that  the  decree  in 
this  instance  was,  in  fact,  entered  against  both  of  the  defend- 
ants, and  therefore  regular. 

It  would  conduce  much  more  to  the  ends  of  justice  to  disre- 
gard entirely  all  such  trivial  objections.  The  better  rule  in 
all  cases  would  be  to  regard  only  substantial  objections,  and 
especially  to  disregard  those  intangible  objections  that  have  no 
merit  whatever.  The  omission  to  use  a  single  letter,  when  the 
meaning  can  be  clearly  ascertained  from  the  context,  has  never 
been  held  sufficient  to  vitiate  and  render  void  a  judicial 
record. 

No  substantial  error  appearing,  the  decree  must  be  affirmed. 

Decree  affirmed. 


George  W.  Price 


School  Directors,  etc. 

1.  Charitable  uses — donations  to.  A  donation  of  land  for  a  site  for  a 
school  house,  is  a  donation  to  a  charitable  use,  and  equity  will  supply  all 
defects  of  conveyance. 

2.  Specific  performance — promised  donation.  A  person  who  makes  a 
promise,  upon  the  strength  of  which  others  are  induced  to  expend  labor  or 
material,  is  bound  in  good  faith  to  keep  his  promise. 
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3.  Laches — bad  faith.  One  whose  promises  have  induced  others  to  act 
upon  them,  under  belief  they  would  be  kept,  can  not  impute  laches  to  others 
in  not  discovering  his  bad  faith. 

4.  Estates  upon  condition — colored  pupils  in  schools.  P  having  offered 
to  donate  a  site  for  a  school  house,  by  a  vote  of  the  district,  his  offer  was 
accepted,  and  building  commenced.  P  then  filed  for  record  a  deed  to  the 
district,  of  the  site,  but  limited  the  use  of  the  donation  to  white  children 
only,  with  a  forfeiting  clause.  On  a  bill  to  reform  the  deed  according  to 
the  original  donation,  held,  that  whether  white  pupils  and  colored  are,  by 
law,  now  to  occupy  the  same  or  different  buildings,  or  not,  a  forfeiting 
clause  in  case  colored  children  are  admitted,  can  not  be  added  to  a  convey- 
ance of  the  site,  when  not  embraced  in  the  original  offer. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Mr.  W.  H.  Hanna,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

George  W.  Price,  and  two  other  persons,  having  each  offered  to 
donate  a  site  for  a  school  house  in  the  above  named  school  dis- 
trict, an  election  was  held  in  the  district,  for  a  site  for  a  school 
house,  and  a  majority  of  the  legal  voters  of  the  district  voted 
for  the  site  offered  by  the' said  Price. 

On  the  day  of  the  date  of  the  deed  in  question,  one  of  the 
school  directors  of  the  district  met  Price  and  informed  him 
they  had  commenced  the  erection  of  a  school  house  on  said  site, 
and  wished  him  to  go  back  and  get  his  wife,  and  take  her  to 
town  with  him,  and  make  them  a  deed  that  day.  Price  then 
inquired  what  he  should  do  with  the  deed,  and  was  told  to 
leave  it  with  the  recorder  for  record.  Price  then  went  back 
for  his  wife,  and  had  the  deed  made  out,  and  left  it,  as  soon  as 
it  was  made,  with  the  recorder. 

The  directors  did  not  see  the  deed  until  several  weeks  after 
it  was  made,  and  then  the  house  was  up  and  partly  finished. 
The  house  was  built  very  fast  after  it  was  commenced ;  was 
built  in  about  six  weeks,  and  cost  about  $1800. 
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The  deed  was  found  to  have  in  it  the  following  condition, 
immediately  after  the  description  of  the  land,  viz : 

"  Which  tract  of  land  is  hereby  conveyed  for  school  pur- 
poses, for  the  benefit  of  white  people  only;  and  when  the  said 
land  ceases  to  be  used  for  such  purposes,  then  the  title  to  the 
same  shall  revert  to  us. " 

On  discovery  of  the  condition,  the  same  director  informed 
Price  that  the  school  directors  were  dissatisfied  with  the  con- 
dition, and  requested  him  to  alter  it,  which  he  refused  to  do. 

This  bill  was  filed  to  correct  the  deed  as  to  that  condition. 
The  part  of  it  as  to  the  land  reverting  when  it  should  cease  to 
be  used  for  school  purposes,  is  not  complained  of;  that  was 
made  and  assented  to  as  a  condition  of  the  donation.  It  is 
objected  to  the  relief  prayed,  that  a  court  of  equity  will  not 
correct  a  voluntary  deed.  But  this  is  a  donation  to  a  chari- 
table use,  and  in  such  a  case  a  court  of  equity  will  supply  all 
defects  of  conveyance.  2  Story's  Eq.  Ju.  sec.  1171.  Besides, 
it  is  a  principle  that,  a  person  making  a  promise,  upon  the 
strength  of  which  other  persons  advance  money  or  furnish 
labor  or  materials,  is  bound  in  good  faith  to  fulfill  his  agree- 
ment, the  party  paying  the  money  or  furnishing  the  labor  and 
materials,  having  a  right  to  rely  on  such  promise.  Pryor  et  al. 
v.Cain,  25  111.  292. 

The  restriction  of  the  benefits  of  this  school  site,  and  the 
school  house  to  be  erected  thereon,  to  a  particular  class  of 
persons,  was  not  agreed  upon,  or  even  talked  of,  between  the 
parties.  To  foist  into  the  deed  an  objectionable  condition, 
unbeknown  to  the  other  party,  was  an  act  of  bad  faith. 

It  was  the  duty  of  Price  to  execute  such  a  deed  as  had  been 
agreed  upon ;  and  after  putting  in  the  deed  such  an  unwar- 
ranted condition,  he  should  at  once  have  notified  the  school 
directors  of  the  fact,  so  that  if  it  was  not  acceptable  to  them, 
they  might  have  had  the  opportunity  to  relinquish  the  site; 
and  he  should  not  have  suffered  them,  in  ignorance  of  the  kind 
of  deed  that  had  been  made,  to  be  led  on  to  make  expenditures 
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in  the  erection  of  the  school  house,  in  the  reliance  that  he  had 
made  such  a  deed  as  he  had  promised  to  do. 

Another  objection  urged  is,  that  the  school  directors  should 
have  examined  the  deed  before  proceeding  with  the  building 
of  the  school  house,  and  were  guilty  of  neglect  in  not  doing 
so. 

Why  should  the  school  directors  have  distrusted  Price  ? 
Why  might  they  not  repose  with  confidence  in  his  promise, 
that  he  would  make  the  deed  and  leave  it  with  the  recorder  ? 
And  did  ordinary  prudence  require  of  them  anything  more 
than  to  know  that  he  had  executed  a  deed  ?  Can  negligence 
be  imputed  to  them  for  not  suspecting  Price  of  bad  faith,  and 
in  not  examining  his  deed,  to  see  if  he  had  not  wrongfully 
made  one  of  a  different  import  from  that  which  he  had  prom- 
ised to  make  ?  Price  himself  can  hardly  be  received  to  say 
this.  The  faulty  conduct  is  rather  in  his  not  communicating 
the  fact  that  he  had  violated  his  promise  in  the  making  of  the 
deed. 

Again,  it  is  said  that  this  condition  is  but  in  accord  with  the 
law,  which  contemplates  that  there  shall  be  separate  schools 
for  white  and  black  children.  However  that  may  be,  the  law 
is  liable  to  be  changed,  and  any  provision  of  law  may  be 
different  at  a  future  time ;  but  a  condition  in  a  deed  is 
unchangeable,  except  by  the  consent  of  the  parties. 

We  perceive  no  error  on  the  part  of  the  court  below  in 
decreeing  that  the  appellant  should  make  a  deed  divested  of 
the  objectionable  condition,  and  in  conformity  with  his  agree- 
ment, and  its  decree  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 
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The  County  Court  of  Madison  County 

v. 

The  People  of  the  State  of   Illinois   ex  relatione 

The  Toledo,  Wabash  &  Western  Railway  Co. 

1.  Practice  in  proceedings  for  mandamus — quashing  the  return.  A 
return  to  an  alternative  writ  of  mandamus  set  forth  certain  objections  to 
granting  the  relief  sought,  which  were  in  the  nature  of  a  demurrer.  A 
motion  wTas  entered  to  quash  those  portions  of  the  return,  and  a  cross  motion 
to  quash  the  alternative  writ.  Although  such  practice  was  irregular,  the 
court  treated  the  questions  presented  as  arising  on  demurrer. 

2.  Constitutional  law — lending  the  credit  of  the  State.  That  portion 
of  the  act  of  January  23,  1869,  amendatory  of  the  charter  of  the  Decatur 
&  East  St.  Louis  Railroad  Company,  which  permits  a  portion  of  each  of 
several  counties  to  give  its  credit  and  aid  to  the  corporation,  is  not  in  viola- 
tion of  that  clause  of  the  constitution  of  1848  which  forbids  the  credit  of 
the  State  to  be  given  to,  or  in  aid  of,  any  individual,  association  or  corpora- 
tion. 

3.  Same — authorizing  corporate  authorities  to  assess  and  collect  taxes — what 
constitutes  a  corporation.  But  the  portions  of  a  count}'  which  that  act 
attempted  to  authorize  to  create  a  debt  in  aid  of  the  railroad,  and  for  the 
payment  of  which  a  tax  might  be  assessed  upon  the  property  within  the 
designated  district,  were  not  endowed  by  the  act  with  an}'-  of  the  elements 
of  a  municipal  corporation,  being  merely  portions  of  the  territory  compris- 
ing a  county,  and  could  not  be  authorized  by  the  legislature  to  create  a  debt 
which  must  be  paid  by  taxation.  The  authority  given  to  the  legislature  by 
sec.  5  of  Art.  9  of  the  constitution  of  1848,  to  vest  the  corporate  authorities 
of  counties,  etc.,  with  power  to  assess  and  collect  taxes  for  corporate  pur- 
poses, could  not  be  exercised  in  respect  to  a  fractional  portion  of  any  such 
corporation. 

4  Same — uniformity  of  taxation.  If  the  debt  thus  created  was  to  be 
regarded  as  a  debt  against  the  county,  but  to  be  paid  by  taxation  upon 
property  in  a  district  comprising  only  a  portion  of  the  county,  then  the  tax 
would  not  be  uniform  in  respect  to  persons  and  property  in  the  county, 
and  would  be  repugnant  to  that  clause  of  the  constitution  requiring  such 
uniformity. 

5.  Same — submission  to  a  vote  of  less  than  the  whole.  The  submission  of 
the  question  of  creating  a  debt  against  the  county,  at  an  election  confined 
to  a  portion  of  the  people  of  the  county  to  the  exclusion  of  the  other  citi- 
zens, will  not  bind  the  county,  for  if  the  obligation  of  the  county  to  pay  the 
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debt  shall  arise  from  a  vote  of  the  people,  the  election  must  be  so  held  that 
all  the  citizens  of  the  corporate  body  may  vote  upon  the  question. 

6.  Fraud — inadequate  consideration.  Where  certain  county  authorities 
agreed  to  transfer  to  a  railroad  company  $50,000  of  its  stock  for  the  sum  of 
one  dollar,  when  the  same  should  be  subscribed  upon  a  vote  to  be  taken  for 
the  purpose  and  for  the  issuing  of  bonds  for  its  paj^ment,  it  not  appearing 
the  subscription  was  intended  to  be  a  donation  to  the  company,  it  was  7ield, 
the  gross  inadequacy  of  the  consideration  was  such  evidence  of  fraud  that 
the  county  could  not  be  compelled  to  make  the  transfer. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  A.  W.  Metcalf  and  Mr.  Charles  P.  Wise,  for  the 
appellant. 

Mr.  W.  E.  Nelson  and  Messrs.  Dale  &  Burnett,  for  the 
appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  a  mandamus,  filed  by  the  people  on 
the  relation  of  the  Toledo,  Wabash  &  Western  Railway  Company, 
against  the  county  of  Madison. 

It  appears,  that  at  the  session  of  the  general  assembly,  held 
in  1867,  an  act  was  adopted  which  took  effect  on  the  26th  of 
February  of  that  year,  by  which  the  Decatur  &  East  St.  Louis 
Railroad  Company  was  incorporated,  with  full  power  to  con- 
struct a  road  on  the  route  therein  designated ;  that  the 
company  was  duly  organized,  and  proceeded  to  construct  a  road 
on  the  specified  route,  which  was  completed  before  this  pro- 
ceeding was  instituted,  and  was  then  in  operation ;  that  on  the 
23d  day  of  January,  1869,  the  charter  of  that  company  was 
amended,  by  which  Madison  and  other  counties  therein  named, 
were  authorized  to  subscribe  to  the  capital  stock  of  the  road 
an  amount  each,  of  not  exceeding  $100,000,  and  to  issue  bonds 
therefor. 

By  the  second  section  of  this  amendatory  act,  it  is  provided, 
that  if  the  county  authorities  shall  be  of  the  opinion  that  the 
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road  would  be  a  special  advantage  to  the  inhabitants  or  own- 
ers of  property  in  a  particular  strip,  district  or  section  of  the 
county,  and  not  of  great  advantage  to  the  county  at  large,  they 
may  subscribe  such  sum  as  they  shall  deem  proper  to  the  cap- 
ital stock,  or  as  a  contribution  in  aid  of  the  railroad  company, 
and  shall  issue  their  bonds  therefor  as  in  other  cases,  which 
are  declared  to  be  valid  and  binding.  And  the  county  author- 
ities are  empowered,  and  it  is  declared  to  be  their  duty,  to  take 
all  proper  steps  and  to  make  all  necessary  rules  and  regula- 
tions for  collecting  the  necessary  revenue  to  pay  the  principal 
and  interest  out  of,  and  upon  the  inhabitants  and  property  in 
such  strip,  district  or  section,  in  the  same  manner  as  for  the 
county  at  large.  The  strip,  district  or  section,  is  required  to 
be  specifically  designated  by  the  county  authorities  at  the  time 
of  making  such  subscription. 

It  also  declares,  that  no  part  of  the  tax  assessed  upon  the 
railroad  for  county  purposes,  within  such  strip,  district  or  sec- 
tion, shall  be  applied  to  any  other  purpose  than  the  payment 
of  the  indebtedness  thus  created,  with  its  interest.  The  act 
declares,  that  no  such  subscription  shall  be  made  until  the 
strip  shall  be  designated  by  commissioners,  and  the  proposition 
for  subscription  or  contribution  shall  have  been  submitted  to 
the  legal  voters  of  such  strip,  district  or  section,  and  sanctioned 
by  a  majority  of  the  votes  cast  at  such  election.  The  tenth 
section  of  this  act  authorizes  counties,  towns,  &q.,  to  sell  and 
dispose  of  the  stock  obtained  by  such  subscription  to  the  rail- 
road company,  on  such  terms  and  for  such  sums  as  may  be 
mutually  agreed  upon  by  the  parties. 

It  further  appears,  that  the  county  court  of  Madison  county 
did,  on  the  14th  day  of  April,  1869,  by  an  order  of  that  date, 
submit  to  the  voters  of  a  strip  through  which  the  road  was 
located,  in  that  county,  the  question  of  subscription  of  $50,000 
to  the  capital  stock  of  the  road,  which  resulted  in  favor  of 
such  subscription.  The  county  court,  on  the  8th  day  of  June, 
1869,  subscribed  that  sum  to  the  capital  stock  of  the  company, 
chargeable  exclusively  to  the  strip  or  portion  of  the  county 
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which  had  voted  in  favor  of  the  same,  and  pledged  the  county 
to  issue  bonds  for  that  sum,  bearing  eight  per  cent  interest, 
and  running  twenty  years.  And  the  subscription  provides,  that 
when  the  bonds  are  issued  and  the  stock  delivered,  the  county 
will  sell  the  stock  to  the  railroad  company  for  the  sum  of  one  dol- 
lar. It  is  alleged,  that  in  submitting  the  question  to  a  vote, 
the  law  was  fully  complied  with  in  all  of  its  requirements.  It 
is  also  averred,  that  the  road  was  completed,  and  all  of  the 
terms  and  conditions  of  the  subscription  had  been  performed. 

It  is  also  averred,  that  the  Decatur  &  East  St.  Louis  Bail- 
way  Company  was,  on  the  9th  day  of  August,  1870,  consoli- 
dated with  relator,  and  that  the  name  assumed  by  the 
consolidated  company,  is  "  The  Toledo,  Wabash  &  Western 
Railway  Company."  It  is  averred  relator  did,  on  the  1st  day 
of  December,  1870,  tender  to  Madison  county  a  certificate  of 
500  shares  of  the  capital  stock  of  the  Decatur  &  East  St.  Louis 
Railroad  Company,  which  had  been  entered  on  the  books  of 
that  company  before  the  consolidation  was  made,  and  demanded 
that  the  county  issue  and  deliver  the  $50,000  of  bonds  thus 
subscribed,  and  also  tendered  the  county  the  sum  of  one  dol- 
lar, and  requested  the  county  to  assign  and  transfer  the  stock 
to  relator,  but  the  county  court  refused  to  issue  the  bonds  and 
assign  the  certificates  of  stock  to  them. 

It  appears,  from  the  return  to  the  alternative  writ,  that 
after  the  strip  or  portion  of  Madison  county  was  set  apart  and 
designated  by  commissioners  appointed  for  the  purpose,  an 
election  was  held  therein,  to  determine  whether  a  subscription 
of  $50,000  should  be  made  to  the  capital  stock  of  the  com- 
pany, which  resulted  in  a  majority  of  the  votes  cast  against 
subscription ;  and  that  afterward,  another  election  was  called 
in  the  same  strip  or  portion  of  the  county,  which  resulted  in 
favor  of  subscription.  It  is  further  shown  in  the  return,  that 
when  the  vote  was  taken,  the  road  had  been  located  so  as  to 
run  through  townships  3,  ranges  8  and  9,  but  the  company 
afterward  so  changed  the  road  bed  that,  when  constructed, 
it  did   not  pass  through  those  townships,  and  they  were  thus 
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deprived  of  the  benefit  of  all  taxes  arising  from  such  road, 
with  which  to  pay  such  indebtedness.  The  return  sets  up  as 
a  defense,  that  the  act  under  which  these  proceedings  were 
had,  is  in  violation  of  the  State  constitution. 

Upon  filing  the  return,  relator  entered  a  motion  to  quash  so 
much  and  such  parts  of  the  return  as  are  here  specified  : 

First,  "So  much  of  the  said  return  as  alleges  that  the  said  act 
of  the  legislature  of  the  State  of  Illinois,  in  force  January  23d, 
1869,  in  the  alternative  writ  mentioned,  is  in  violation  of  arti- 
cle 3,  section  38,  of  article  9,  sections  2,  5  and  6,  article  13, 
section  8,  of  the  constitution  of  the  State  of  Illinois,  in  force 
until  August,  1870,  and  also  in  violation  of  the  constitution  of 
the  United  States,"  &c. 

Second,  "So  much  of  said  return  as  alleges  that  an  election 
had  been  ordered  and  held  previous  to  the  said  election  in  the 
said  alternative  writ  mentioned." 

Third,  "So  much  of  said  return  as  alleges  that  there  was  no 
legal  election  held,  except  the  one  mentioned  and  set  forth  in 
said  return." 

Fourth,  "  So  much  of  said  return  as  alleges  that  the  election 
mentioned  in  the  alternative  writ  was  to  subscribe  stock,  and 
not  for  the  purpose  of  donation  or  bonus,  as  alleged  in  said 
writ." 

Fifth,  "  So  much  of  said  return  as  alleges  that  the  agreement 
to  sell  said  stock  for  one  dollar  is  illegal  and  without  author- 
ity of  law,"  etc. 

Sixth,  "So  much  of  said  return  as  alleges,  that  at  the  time 
of  the  designation  of  the  said  strip  in  the  said  writ  mentioned, 
the  Decatur  &  East  St.  Louis  Railroad  Company  represented 
to  the  householders,  appointed  by  the  judge  of  the  circuit  court, 
that  said  railroad  was  located  or  would  run  through  town  3, 
range  9,  and  upon  such  representation  the  said  householders 
aforesaid  designated  as  part  of  said  strip  for  subscription  and 
taxation  all  of  said  strip  located  in  town  3,  range  8,  and  town 
3,  range  9,  along  with  the  portions  mentioned  in  said  writ,  and 
that  after  the  designation  of  said  strip,  and  after  the  election, 
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said  railroad  company  changed  its  track  by  diverging  north- 
westerly, so  as  to  run  in  a  direct  line  to  the  Indianapolis  & 
St.  Louis  Railroad,  at  Mitchell  station,"  etc. 

The  relator  traversed  the  remainder  of  the  return,  and 
respondent  entered  a  cross  motion  to  quash  the  alternative 
writ,  but  the  court  overruled  this  latter  motion  and  sustained 
the  motion  to  quash  the  portions  of  the  return  specified  in  the 
motion.  The  cause  was  then  heard  by  the  court,  by  consent 
of  the  parties,  upon  such  portions  of  the  return  as  were  tra- 
versed, and  the  court  found  for  the  relator  and  awarded  the 
relief  sought,  from  which  decision  of  the  court  respondent 
prosecutes  this  appeal,  and  asks  a  reversal. 

This  judgment  is  erroneous,  for  several  reasons.  The  objec- 
tions to  granting  the  relief  sought,  specified  in  the  return,  seem 
to  have  been  in  the  nature  of  a  demurrer,  and  quashing  that 
portion  of  the  return  may  be  treated  as  overruling  the 
demurrer  to  the  alternative  writ.  Although  such  a  practice  is 
irregular,  we  may  treat  the  questions  presented  in  argument 
as  arising  on  demurrer.  The  first  question  thus  presented,  is, 
whether  there  is  any  warrant  in  the  constitution  of  1848,  for 
the  legislation  under  which  this  subscription  was  made.  The 
first  portion  of  that  instrument,  referred  to  as  being  violated, 
is  the  38th  sec.  Art.  3,  which  declares,  "The  credit  of  the 
State  shall  not,  in  any  manner,  be  given  to,  or  in  aid  of,  any 
individual,  association  or  corporation."  It  will  be  perceived 
that  this  law  does  not  purport  to  give  the  State's  credit  to  this 
company,  but  simply  to  authorize  a  small  district  of  the  county 
to  give  its  credit  and  aid  to  the  corporation.  It  neither  gives 
directly  nor  indirectly,  money  from  the  treasury,  or  bonds,  or 
property  of  the  State,  to  this  road.  We  fail  to  see  that  this 
section  has  any  bearing  on  the  validity  of  the  law  under  con- 
sideration. The  State  in  nowise  became  liable  for  the  payment 
of  the  county  bonds  or  the  interest  thereon,  but  leaves  the  per- 
sons and  property  of  the  district  liable  for  their  payment. 

The  act  is  in  no  sense  compulsory  on  the  people  of  the  dis- 
trict, or  it  might  be  ur^ed  with  more  plausibility  that  the  act 
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loaned  the  credit  of  the  State  to  aid  in  the  construction  of  the 
road.  We  fail  to  perceive  how  sees.  2,  5  and  6,  Art.  13,  can 
have  the  least  relation  to  the  act  under  consideration.  "We  pre- 
sume the  draftsman  has  made  a  wrong  reference  in  the  return, 
and  other  provisions  were  intended  to  be  cited. 

It  is  urged  in  argument,  that  the  act  is  repugnant  to  sec.  5, 
Art.  9.  It  declares  that,  "The  corporate  authorities  of  coun- 
ties, townships,  school  districts,  cities,  towns  and  villages,  may 
be  vested  with  power  to  assess  and  collect  taxes  for  corporate 
purposes,  such  taxes  to  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body  imposing  the 
same."  This,  then,  presents  the  question,  whether  the  territory 
upon  which  the  burden  of  this  tax  is  proposed  to  be  levied,  and 
the  debt  virtually  imposed,  is  a  corporation.  The  act  gives  it 
none  of  the  distinctive  features  of  a  body  politic.  It  is  not 
declared  to  be  a  corporation,  nor  has  it  any  of  the  powers  or 
authority  of  such  a  body.  It  appears,  by  the  return  of  the 
commissioners,  to  be  composed  ot  portions  of  several  congres- 
sional townships,  and  no  doubt  embraces  several  school 
districts,  and  portions  of  others.  It  can  neither  sue  nor  be 
sued;  it  has  no  succession,  is  governed  by  no  municipal  offi- 
cers, but  is  simply  a  territory  in  which  the  citizens  may  first 
vote  whether  the  county  shall  subscribe  stock  to  a  railroad 
company,  and  then  the  persons  and  property  in  that  district 
be  burdened  with  its  payment.  The  imposition  of  the  debt, 
and  the  levy  of  a  tax  for  its  payment,  are  not  sanctioned  by  this 
provision  of  the  constitution,  and  if  this  strip  of  the  county  is 
claimed  to  be  liable  under  its  provisions,  then  the  law  is 
invalid,  as  it  is  not  a  corporate  body. 

If,  on  the  other  hand,  it  be  claimed  it  is  a  debt  against  the 
county,  to  be  paid  out  of  the  property  of  this  strip,  then  it  is 
not  uniform  in  respect  to  the  persons  and  property  of  the 
county,  and  is  repugnant  to  that  section  of  the  constitution. 
The  power  to  impose  a  corporate  debt,  or  tax,  on  a  portion  of 
the  persons  or  property  of  a  corporate  body,  is  expressly  pro- 
hibited, and  this  law  can  not  be  sustained  under  this  provision. 
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Again,  a  portion  of  the  citizens  of  a  county,  at  an  election 
confined  to  them,  and  from  which  the  other  citizens  are 
excluded,  can  not  impose  a  debt  upon  the  county.  It  was  held, 
in  the  case  of  The  People,  &e.,  v.  Chicago,  51  111.  17,  that  a 
municipal  corporation  could  not  be  compelled  to  issue  their 
bonds,  unless  sanctioned  by  a  vote  of  the  citizens  of  the  cor- 
porate body,  or  the  debt  was  incurred  by  officers  elect  with  the 
power.  It  was,  then,  necessary  there  should  be  a  vote  of  the 
citizens  of  the  county  in  favor  of  creating  the  debt,  before  it 
could  be  required  to  issue  these  bonds,  or  that  they  should 
have  elected  corporate  officers  who  were,  by  the  charter, 
authorized  to  create  a  debt  binding  the  corporate  body.  No 
such  election  was,  or  could  be  held,  and  hence  the  county  can 
not  be  required  to  issue  the  bonds  so  as  to  render  it  liable  for 
their  payment. 

The  5th  sec.  of  Art.  9,  is  a  limitation  on  the  taxing  power  of 
the  State.  It  only  authorizes  the  legislature  to  permit  a 
municipal  corporation  to  impose  a  tax,  and  hence  restrains  the 
legislature  from  imposing  such  a  tax,  unless  it  be  for  the  pay- 
ment of  a  debt  created  by  such  a  body.  We  have  held,  in 
several  cases,  that  the  legislature  has  no  power  to  impose  such 
a  tax,  or  to  authorize  individuals  to  impose  the  same  ;  and  the 
same  is  true  of  the  power  to  create  corporate  indebtedness. 
This  district,  upon  which  it  is  proposed  to  place  this  burden, 
not  being  a  corporation,  the  legislature  could  not  authorize  its 
citizens  to  create  the  debt,  and  they  are  not  liable  ;  and  as  the 
authority  was  not  given  to  the  county  to  create  such  a  liabil- 
ity, the  legislature  could  not  impose  the  burden  on  the  county, 
or  empower  the  citizens  of  a  fraction  thereof  to  impose  such  a 
liability.  We  are  unable  to  find  any  warrant  in  the  constitu- 
tion for  the  enactment  of  this  portion  of  the  amendment  to  the 
charter  of  the  railroad  company. 

Again,  this  writ  prays,  that  the  county  be  compelled  to  issue 
the  bonds,  and  to  transfer  to  relators  the  certificate  of  stock 
for  the  consideration  of  one  dollar.  The  consideration  seems 
so  monstrously  inadequate,  that   we  feel,   that  to  compel  its 
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assignment,  would  be  to  perpetrate  a  grevious  wrong  on  the 
people  of  the  county.  The  recital  in  the  order  of  the  county 
court,  that  the  subscription  was  intended  as  a  donation,  is  not 
borne  out  by  any  proof  in  the  record.  On  the  contrary,  the 
notice  calling  the  election  does  not  state  it  was  so  intended, 
and  we  are  at  a  loss  to  conjecture  how  it  could  be  otherwise 
proved.  But  we  can  never  consent  to  exercise  a  discretion  to 
compel  the  county  to  assign  $50,000  of  the  capital  stock  in  a 
powerful  and  rich  railroad  company  for  the  sum  of  one  dollar; 
it  looks  like  a  fraud  per  se.  We  could  not,  if  the  bonds  were 
legally  voted,  ever  compel  this  stock  to  be  thus  transferred. 

This  question  was  before  us  in  the  case  of  Macoupin  County  v. 
these  appellees,  ante,  191,  at  the  present  term,  where  it  was 
held,  that  such  a  sale  would  not  be  compelled  by  mandamus. 
That  case  is  conclusive  of  this  question. 

The  judgment  of  the  court  below,  awarding  a  peremptory 
writ  of  mandamus,  is  reversed. 

Judgment  reversed. 


Elizabeth  Wood  et  al. 

v. 
Samuel  Thornly  et  al. 

1.  Attorney  and  client — privileged  communications.  Where  a  party 
consults  with  an  attorney  as  his  legal  advisor  in  regard  to  matters  out  of 
which  litigation  afterwards  arises,  communications  thus  made  to  the  attor- 
ney are  inadmissible  as  evidence  against  the  party  seeking  the  advice.  The 
rule  is,  that  such  communications  are  the  privilege  of  the  client,  and  not  of 
the  attorney. 

2.  Statute  of  frauds — parol  sale  of  land — part  performance  by  the  pur- 
chaser. The  owner  of  a  farm  resided  thereon  with  his  twTo  sons,  the  latter 
having  remained  with  their  father  and  assisted  in  the  cultivation  of  the 
farm,  and  making  valuable  improvements  thereon,  for  some  years  after  their 
majority.  While  so  in  the  occupancy  of  the  farm,  the  father  made  a  parol 
agreement  with  his  sons,  to  convey  a  certain  portion  of  it  to  them.    The 
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conveyance  was  never  made,  but  soon  after  the  parol  promise  the  father 
refused  to  perform  it.  No  labor  was  doue  on  the  farm  \>y  the  sons  after  the 
agreement,  beyond  what  they  were  fully  compensated  for  by  the  rents  and 
profits,  nor  did  they  make  any  improvements  thereon  after  that  time  except 
such  as  ordinary  husbandry  required,  aud  even  those  were  made  with  the 
knowledge  that  the  father  had  refused  to  execute  the  agreement.  The 
consideration  for  the  agreement  was  the  past  services  of  the  sons,  and  an 
understanding  that  they  would  furnish  their  father  with  a  home  during  his 
life,  and  furnish  him  a  horse  to  ride,  and  that  the  sons  would  purchase  the 
personal  property  on  the  farm.  It  was  held,  upon  bill  filed  for  a  specific 
performance,  that  there  was  no  such  partial  performance  on  the  part  of  the 
sons  as  would  take  the  case  out  of  the  statute  of  frauds. 

3.  The  possession  of  the  sons  after  the  parol  promise  to  convey  could 
only  be  referred  to  their  former  possession,  and  could  not  therefore  be 
invoked  to  relieve  the  case  from  the  operation  of  the  statute  of  frauds. 

4.  It  is  not  enough  that  a  party  seeking  to  enforce  a  parol  agreement  to 
convey,  was  previously  in  possession  under  a  lease  or  in  any  other  manner, 
but  it  must  affirmatively  appear  that  he  got  possession  under  the  agreement 
relied  on,  and  in  part  performance  of  it. 

5.  And  where  improvements  made  are  relied  on  as  helping  to  take  the 
case  out  of  the  statute,  it  must  distinctly  appear  that  they  were  made  under 
the  contract  itself,  and  not  otherwise. 

Weit  of  Error  to  the  Circuit  Court  of  Morgan  county  ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Messrs.  Ketcham  &  DeLeuw,  for  the  plaintiffs  in  error. 

Messrs.  McCltjre  &  Stryker,  for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  court  ruled  correctly  in  sustaining  the  privilege  of  the 
witness  Springer.  The  relation  of  attorney  and  client  was 
shown  to  have  existed  at  the  time  between  the  witness  and 
Ralph  Thornly,  whose  declarations  were  sought  to  be  called 
out  by  the  question  propounded  to  the  witness.  The  rule  is, 
that  it  is  the  privilege  of  the  party  asking  the  advice,  and  not 
of  the  attorney,  and  the  witness  was  correct  in  declining  to 
answer.     The  People  v.  Barker,  56  111.  299. 

The  principal  question  to  which  our  attention  has  been 
called,  is  whether  there  has  been  such  performance  of  the  parol 
30— 58th  III. 
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contract  alleged,  and  upon  which  the  cross  bill  is  grounded,  as 
will  take  the  case  out  of  the  scope  of  the  statute  of  frauds. 

The  main  facts  appearing  in  the  record  bearing  upon  the 
solution  of  this  question,  may  be  briefly  stated  :  In  1864,  the 
defendants,  Samuel  and  Hugo  Thornly,  resided  with  their 
father,  Ralph  Thornly,  on  his  farm,  and  had  so  resided  with 
him  from  the  time  they  respectively  became  of  age,  and  worked 
on  the  farm,  making  valuable  improvements.  The  farm  con- 
sisted of  thirteen  forties,  making  520  acres,  a  part  of  which 
had  been  placed  in  a  good  state  of  cultivation,  principally 
through  the  personal  labor  of  the  defendants.  In  the  work 
of  preparing  the  land  for  farming  purposes,  they  were  assisted 
by  hands  hired  and  paid  for  their  services  by  the  father.  The 
buildings  of  a  permanent  character,  were  erected  and  paid  for 
by  the  father,  with  the  proceeds  realized  from  the  products  of 
the  farm,  as  the  same  was  gradually  brought  into  cultivation. 
It  does  not  appear  that  the  work  that  was  done  on  the  farm 
previous  to  the  year  1864,  by  the  defendants,  was  performed 
under  any  special  arrangement  or  agreement  with  their  father. 
Hugo  was  married,  and  with  his  wife  resided  on  the  farm  in 
the  family  residence.  Samuel  was  never  married.  Ralph 
Thornly  was,  and  had  been  for  many  years,  a  widower,  and  the 
wife  of  Hugo  took  charge  of  and  managed  the  domestic  affairs 
of  the  homestead.  Samuel  was  the  older  of  the  two  brothers, 
and  had  worked  on  the  farm  after  he  became  of  age,  for  some 
twenty  years  or  more;  but  Hugo,  being  much  the  younger, 
did  not  work  near  so  long. 

It  appears  that  the  defendants  had  their  living  off  the  farm, 
and  had  acquired  some  separate  property  during  the  period 
they  so  worked  for  their  father. 

Previous  to  the  making  of  the  alleged  contract,  it  appears 
that  Samuel  became  dissatisfied  with  his  situation  on  the  farm, 
and  was  about  to,  or  perhaps  did,  leave  for  the  purpose  of 
working  for  himself.  His  father  sent  for  him  to  return,  and 
upon  his  return,  it  is  insisted  that  the  contract  relied  upon  was 
entered  into  between  the  parties. 
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The  substance  of  that  contract  is,  that  Ralph  Thornly  agreed 
with  his  two  sons,  Samuel  and  Hugo,  in  consideration  of  their 
past  services,  and  for  the  further  consideration  that  they  would 
furnish  him  a  permanent  home  in  the  family  so  long  as  he 
should  live,  and  would  also  furnish  him  a  riding  horse  when- 
ever he  desired  it,  and  for  the  further  consideration  that  the 
sons  would  take  the  personal  property  on  the  farm  and  pay 
him  for  the  same  at  the  appraised  value,  he  would  make 
them  a  deed  for  twelve  forties  of  the  farm,  reserving  the  forty 
on  which  the  family  residence  stood,  during  his  life  time,  and 
at  his  death  it  was  agreed  that  it  should  also  go  to  his  two 
sons,  Samuel  and  Hugo. 

It  was  agreed  that  the  father  should  go  to  town  and  execute 
the  proper  conveyances.  The  personal  property  was  immedi- 
ately appraised  under  the  terms  of  the  agreement,  and  was 
taken  into  the  control  of  and  paid  for  by  the  defendants.  The 
contract  was  by  parol,  and  was  entered  into  in  April,  1864. 
Soon  after  the  making  of  the  alleged  contract,  the  parties  went 
to  the  office  of  the  witness  Springer,  to  have  the  necessary 
papers  prepared,  and  a  deed  and  lease  were  prepared,  and 
which  appear  as  exhibits  in  the  cause. 

Some  misunderstanding  arose  between  the  parties  as  to  the 
meaning  of  the  contract,  and  what  the  sons  were  to  do  for 
him,  while  still  in  the  office  of  Springer,  when  Ralph  Thornly 
inquired  of  Springer  whether  the  papers  that  had  been  pre- 
pared would  be  binding  on  him  unless  he  signed  them,  and 
upon  being  answered  in  the  negative,  he  declared  in  terse  and 
most  emphatic  language  that  he  never  would  sign  them,  and 
the  papers  were  never  executed. 

The  defendants,  however,  continued  in  possession  of  the 
farm,  working  it  as  their  own,  paying  the  taxes  and  retaining 
the  proceeds  to  their  own  benefit.  The  improvements  that 
were  made  by  the  defendants  after  the  making  of  the  alleged 
contract,  were  not  of  any  very  considerable  value,  and  were 
only  such  as  related  to  ordinary  husbandry.  The  defendants 
continued  to  hold  possession  of  the  farm  up  to  the  time  of  the 
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death  of  their  father,  which  occurred  in  the  month  of  Febru- 
ary, 1867. 

In  March,  after  the  death  of  Ralph  Thornly,  the  original 
bill  in  this  cause  was  filed  by  the  other  heirs,  for  partition  of 
the  lands  of  which  he  died  seized,  and  the  defendants  filed  their 
cross  bill,  in  which  they  alleged  the  verbal  contract  substan- 
tially as  above  set  forth,  and  asked  a  specific  performance. 

The  defendants  to  the  cross  bill,  in  their  answer,  deny  all 
the  material  allegations,  and  plead  the  statute  of  frauds  to  the 
alleged  contract,  and  insist  that,  if  any  such  contract  was  ever 
made,  it  was  not  valid  and  binding  in  law. 

We  now  recur  to  the  question  suggested  at  the  outset,  and 
proceed  to  inquire  whether  there  has  been  such  performance, 
or  part  performance,  of  the  contract,  on  the  part  of  the  defend- 
ants, with  the  knowledge  and  consent  of  the  father,  as  would 
take  the  case  out  of  the  operation  of  the  statute  of  frauds,  if 
it  be  admitted  that  the  contract  was  entered  into,  as  alleged 
by  the  defendants  themselves. 

That  a  parol  contract  for  the  sale  of  land  will  be  enforced 
in  equity,  under  certain  circumstances,  notwithstanding  the 
statute  of  frauds,  is  now  the  settled  law.  Even  a  promise  of 
a  gift  of  land  by  the  father  to  the  son,  where  the  promise  has 
been  acted  upon,  and  has  induced  the  expenditure  of  money 
and  the  making  of  permanent  and  valuable  improvements, 
with  the  knowledge  and  consent  of  the  promisor,  has  been 
enforced  in  equity,  on  the  ground  that  it  would  be  inequitable 
to  permit  the  promisor  to  retract  or  refuse  to  execute  the 
agreement.  '  Tyler  v.  Eekhart,  1  Binn.  378 ;  Kurtz  v.  Hibner, 
55  111.  514. 

But  in  all  cases  of  a  parol  contract  for  the  conveyance  of 
land,  there  must  be  such  a  performance  as  will  take  the  con- 
tract out  of  the  statute  of  frauds.  The  courts  have  no  right 
to  construe  the  statute  of  frauds  so  as  to  destroy  its  meaning. 
If  the  statute  establishes  a  hard  and  inequitable  rule,  it  is  the 
province  of  the  legislature,  and  not  of  the  courts,  to  repeal 
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it.  We  are  satisfied  that  it  establishes  a  wholesome  and  salu- 
tary rule  in  its  application  to  the  transaction  of  the  affairs  of 
•  life.  In  its  practical  operation,  it  conduces  far  more  to  the 
prevention  of  wrongs,  through  frauds  and  perjuries,  than  it 
works  injury  in  particular  exceptional  cases. 

Where,  however,  there  has  been  a  part  performance  of  the 
contract,  in  some  instances  equity  will  regard  the  contract  as 

I  perfected,  so  as  to  take  it  out  of  the  statute  of  frauds.  Mr. 
Adams,  in  his  work  on  equity,  calls  it  the  "doctrine  of  part 
performance,"  and  says  "  its  principle  appears  to  be  that,  if  one 
of  the  contracting  parties  induce  the  other  so  to  act,  if  the  con- 
tract be  abandoned  he  can  not  be  restored  to  his  former  position, 
the  contract  must  be  considered  as  perfected  in  equity,  and  a 
refusal  to  complete  it  in  the  nature  of  a  fraud."     Adams'  Eq. 

It  must  appear  that  the  acts  relied  on  as  part  performance  of 
a  contract  within  the  statute  of  frauds,  were  done  under  the 
contract  itself,  and  for  the  sole  purpose  of  performing  it,  other- 
wise they  will  not  operate  to  defeat  the  statute.  For,  as  Mr. 
Story  lays  down  the  rule,  if  they  are  acts  which  might  have 
been  done  with  other  views,  they  will  not  take  the  case  out  of 
the  statute,  since  they  can  not  properly  be  said  to  be  done  by 
way  of  part  performance  of  the  agreement.  Story  Eq.  Jur. 
sec.  762. 

To  constitute  such  performance  as  will  avoid  the  statute,  it 
must  clearly  and  distinctly  appear  that  the  party  entered  into 
possession  under  the  agreement  itself,  and  was  allowed  and 
induced  to  make  expenditures  of  money,  and  to  make  valuable 
and  permanent  improvements.  The  mere  possession  of  land, 
under  a  parol  agreement  of  sale,  even  with  the  superadded 
fact  of  valuable  improvements,  will  not  be  deemed  part  per- 
formance, if  the  possession  was  obtained  otherwise  than  under 
the  contract. 

The  text  writers  all  agree  in  laying  down  the  rule  that,  in 
order  to  take  a  case  out  of  the  statute,  it  is  not  only  indispen- 
sable that  the  acts  done  should  be  clear  and  definite,  and 
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referable  exclusively  to  the  contract,  but  the  contract  should 
also  be  established  by  competent  proofs  to  be  clear,  definite 
and  unequivocal  in  all  its  terms.     Story  Eq.  Jur.  sec.  764. 

It  has  been  repeatedly  held  that  it  is  not  sufficient  that  the 
party  was  previously  in  possession  under  a  lease  or  in  any  other 
manner,  but  that  it  must  affirmatively  appear  that  such  party 
got  possession  under  the  agreement  relied  on,  and  in  part  per- 
formance of  the  same,  and  it  must  distinctly  appear  that  the 
improvements  were  made  under  the  contract  itself,  and  not 
otherwise.     Toe  v.  Toe,  3  Grant's  Cases,  74. 

In  the  case  under  consideration,  it  is  not  pretended  that  the 
defendants  obtained  possession  of  the  premises  under  the  parol 
contract  insisted  upon.  They  -were  in  possession  for  long  years 
anterior  to  the  date  of  the  alleged  contract.  It  can  not  be 
fairly  said  that  they  took  possession  in  part  performance  of  the 
contract.  Under  the  well  known  rules  of  law,  their  possession 
must  be  referred  to  their  former  possession,  and  can  not  be 
invoked  to  relieve  the  case  from  the  operation  of  the  statute 
of  frauds.  We  are  not  aware  of  the  existence  of  any  case  that 
holds  the  contrary  doctrine. 

It  does  not  appear  that  the  defendants,  after  1864,  the  date 
of  the  alleged  contract,  made  any  considerable  improvements 
on  the  farm.  The  improvements  made  after  that  date  were  of 
comparatively  little  value,  and  were  certainly  far  more  than 
compensated  by  the  rents  and  profits  enjoyed  by  them.  There 
is  no  evidence  of  any  expenditure  of  money  under  the  contract. 
The  improvements  that  were  made,  and  the  labor  that  was 
expended,  were  mostly  anterior  to  the  date  of  the  parol  agree- 
ment, and  are  not,  therefore,  referable  to  that  contract  as  having 
been  done  under  and  in  fulfillment  thereof.  We  are  unable 
to  discover,  from  the  evidence,  that  the  defendants  were  induced 
by  the  contract  to  make  any  improvements  on  the  farm,  over 
and  above  what  was  required  by  ordinary  husbandry,  for  which 
they  were  amply  compensated  by  the  rents  and  profits.  The 
fact  that  the  defendants  labored  for  their  father  from  the  time 
they  became  of  age  until  the  making  of  the  contract,  does  not 
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materially  affect  the  law  of  the  case.  Those  services  were 
rendered  anterior  to  and  not  in  performance  of  the  contract 
insisted  upon,  and  can  not  avail  to  take  the  contract  out  of  the 
statute  of  frauds.  If  they  rendered  valuable  services  for  their 
father  in  his  life  time,  the  law  afforded  them  a  complete  remedy, 
and  if,  by  reason  of  neglect,  they  have  lost  the  right  of  action,  the 
consequences  must  rest  upon  themselves.  There  is  no  principle 
of  law,  with  which  we  are  familiar,  by  which  the  value  of  the 
services  of  the  defendants  could  be  made  a  charge  on  the  lands 
of  the  intestate. 

But  if  it  be  conceded  that  the  defendants  did  make  improve- 
ments on  the  premises  during  the  time  they  so  occupied  the 
same  under  the  contract,  it  most  distinctly  appears  that  they 
did  so  with  the  full  knowledge  that  Ralph  Thornly  did  not 
intend  to  perform  the  contract  as  they  now  allege  it.  The 
defendants  were  not  deceived  by  Ralph  Thornly  in  that  regard. 
It  was  but  a  few  days  subsequent  to  the  making  of  the  contract, 
that  the  parties  all  met  at  Springer's  office,  and  it  appears  that, 
at  that  time,  the  elder  Thornly  most  emphatically  declared  he 
never  would  execute  the  deed.  The  defendants  knew  full  well 
the  character  of  their  father,  that  what  he  purposed  he  per- 
formed, and  if,  after  that  explicit  notice,  they  did  make 
improvements  on  the  premises,  they  did  so  with  the  full  knowl- 
edge that  the  contract  was  not  to  be  performed. 

The  subsequent  relations  of  the  parties  show  conclusively 
that  Ralph  Thornly  did  not  acquiesce  in  the  continued  occu- 
pancy of  the  farm  by  the  defendants.  His  relations  with  them 
became  unfriendly,  and  particularly  so  with  Samuel.  He  once, 
and  perhaps  twice,  served  them  with  notice  to  quit  the  farm. 
The  unfriendly  relations  between  the  parties  at  length  culmin- 
ated in  the  violence  that  occasioned  the  death  of  Ralph 
Thornly.  The  facts  in  evidence  leave  no  doubt  on  the  mind 
that  he  never  did  consent  to  the  occupancy  of  the  farm  by  the 
defendants,  during  the  time  they  did  so  occupy  it.  It  is  not 
possible  that  the  defendants  did  not  know  that  they  were 
occupying  the  farm  without  his  consent,  and  not  in  fulfillment 
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of  any  pretended  agreement  of  purchase.  The  whole  facts  in 
evidence  rebut  the  idea  that  the  defendants  were  occupying  the 
farm  in  fulfillment  of  an  agreement  to  purchase  the  same.  If 
we  should  give  such  a  construction  to  this  evidence,  it  would, 
in  effect,  deprive  Ralph  Thornly,  if  living,  of  his  property 
against  his  will,  and  without  any  consideration.  A  court  of 
equity  will  not  lend  its  aid  for  any  such  purpose. 

There  is  no  analogy  between  the  facts  in  this  case  and  the 
cases  in  this  court  to  which  our  attention  has  been  called, 
where  the  court  has  held  that  a  verbal  contract  may  be  enforced 
in  a  court  of  equity,  notwithstanding  the  statute  of  frauds. 

In  the  case  of  Kurtz  v.  Hibner,  supra,  the  party  was  let  into 
possession  of  the  property  under  the  contract,  and  was  allowed 
to  make  valuable  improvements,  under  the  belief  that  the  con- 
tract would  be  completed,  and  this  was  said  to  be  such 
performance  as  would  take  the  case  out  of  the  statute.  But 
the  facts  in  this  case  are  totally  different.  Here  the  parties 
were  previously  in  possession,  and  made  no  improvements 
whatever  after  the  making  of  the  alleged  contract,  before  they 
were  informed  that  the  contract  would  not  be  executed.  The 
possession  was  not  referable  to  the  contract,  and  the  continu- 
ance in  the  occupancy  was  not  by  the  consent  of  the  promisor. 

The  case  of  Fitzsimmons  v.  Allen's  Heirs,  39  111.  440,  simply 
holds  that,  where  the  consideration  has  been  fully  paid,  and 
the  possession  given  to  the  purchaser,  it  is  sufficient  perform- 
ance to  take  the  case  out  of  the  statute  of  frauds,  notwith- 
standing there  was  no  written  evidence  of  the  sale.  The 
doctrine  there  asserted  can  have  no  possible  application  to  the 
facts  of  the  case  under  consideration.  In  this  instance,  the 
parties  were  not  let  into  possession  under  the  contract,  and 
there  is  no  pretense  that  they  paid  any  part  of  the  purchase 
money  after  and  in  consequence  of  the  making  of  the  contract. 
The  consideration  insisted  upon  consisted  of  past  services  that 
had  been  rendered  without  any  reference  whatever  to  the  con- 
tract. 
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The  case  of  Ramsey  v.  Liston,  25  111.  114,  holds  the  same 
doctrine  as  Fitzsimmons  v.  Allen,  supra,  and  can  have  no  appli- 
cation to  the  facts  of  the  present  case. 

After  a  most  careful  examination,  we  can  see  nothing  in  all 
this  record  that  will  take  the  case  out  of  the  statute  of  frauds. 
There  has  been  no  such  performance  of  the  contract  as  would 
authorize  a  court  of  equity  to  enforce  it  as  against  the  other 
heirs  of  the  intestate.  The  case  is  barren  of  every  feature  that 
would  bring  it  within  the  equitable  jurisdiction  of  the  court. 
It  is  not  a  case  where  a  court  of  equity  will  interfere  to  sus- 
pend the  operation  of  the  statute  of  frauds  on  the  ground 
that  the  contract  has  been  perfected.  The  statute  was  enacted 
for  wise  and  beneficent  purposes,  and  this  case  affords  a  prac- 
tical example  where  its  operation  promotes  the  ends  of 
justice.  The  case,  in  all  its  features,  is  within  the  plain  mean- 
ing of  that  statute,  and  it  must  be  held  to  constitute  an 
effectual  bar  to  the  relief  sought  on  the  cross  bill. 

The  court  should  have  dismissed  the  cross  bill,  and  decreed 
partition  on  the  original  bill. 

For  the  errors  indicated,  the  decree  of  the  circuit  court 
must  be  reversed  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Decree  reversed. 


Daniel  MoNary 

v. 

Eliztjr  Southworth. 

1.  Buying  in  outstanding  title,  to  intercept  a  rival  equity.  One  who, 
in  good  faith,  makes  a  purchase  of  lands,  and  believes  that  he  has  acquired 
the  legal  title,  may,  on  the  discovery  that  he  has  not  in  fact  acquired  the 
legal  title,  strengthen  his  "own  title  by  buying  in  the  legal  title,  and  thus 
anticipate  and  cut  off  a  rival  equitable  title  equally  meritorious  with  his 
own. 
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2.  Bona  fide  puiiciiasek.  A  remote  purchaser,  who  derives  title  from 
a  trust  sale,  wherein  the  trustee  purchased  at  his  own  sale,  and  is  ignorant 
of  the  irregularity  and  pays  a  reasonably  adequate  consideration  to  his  ven- 
dor in  possession,  is  entitled  to  be  considered  a  bona  fide  purchaser  as 
against  one  who,  for  a  small  consideration,  buys  in  the  supposed  equity  of 
redemption,  several  years  after  the  trustee's  sale. 

3.  Diligence — as  applied  to  equal  equities.  Where  equities  are  equal, 
a  court  of  equity  will  not  take  from  one  an  advantage  he  has  acquired  of 
his  adversary  \>y  his  superior  diligence. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding 

In  1836,  one  Harris  owned  the  premises  in  litigation,  and 
attempted  to  convey  the  same  to  one  Blair,  but  in  the  deed 
failed  to  name  a  grantee.  This  deed  was  recorded,  and  Blair 
went  into  possession,  and  subsequently  conveyed  to  O'Con- 
nell.  The  latter  gave  a  mortgage  to  Watson,  with  a  power  to 
sell  at  public  sale ;  under  this  power,  Watson  conveyed  to 
Crawford  by  a  private  sale.  The  latter,  after  occupancy  for 
some  time,  reconveyed  to  Watson,  and  Watson  sold. to  appel- 
lant ;  O'Connell  sold  to  Southworth,  and  the  latter  filed  a  bill 
to  redeem  from  the  mortgage  made  by  O'Connell  to  Watson, 
and  for  an  account  of  the  rents  and  profits  of  the  land.  While 
the  action  was  pending,  McNary  obtained  a  quit  claim  deed 
from  Harris,  and  complainant  discovering  it,  filed  a  supple- 
mental bill,  praying  for  relief  against  that  deed,  also  charging 
it  to  be  a  fraud  upon  his  rights.  At  the  hearing,  redemption 
was  decreed,  and  for  an  accounting  for  the  rents  and  profits, 
and  the  deed  from  Harris  to  appellant  was  set  aside.  To 
reverse  this  decree,  this  appeal  was  prosecuted 

Mr.  A.  N.  Kingsbury,  for  the  appellant. 

Mr.  G.  B.  Burnett,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

This  is  a  controversy  as  to  the  ownership  of  certain  real 
estate.     The  purchase  of  appellant  was  prior  in  time,  and  he 
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paid  for  the  property  $310.  Appellee  paid  $100.  Both  par- 
ties derive  title  from  a  common  source — one  O'Connell.  In 
1861,  he  mortgaged  to  one  Watson,  with  the  power  to  sell  at 
public  sale.  In  1863,  Watson  conveyed  to  one  Crawford,  who 
reconveyed  to  Watson  in  1864  ;  and  Watson,  in  1864,  sold  and 
conveyed  to  appellant;  O'Connell,  in  1865,  sold  and  conveyed 
to  appellee.  One  Harris  attempted  to  convey  to  Blair,  but 
omitted  to  insert  the  name  of  the  grantee  in  the  deed,  and 
Blair  conveyed  to  O'Connell.  During  the  pendency  of  the 
bill,  appellant  procured  a  deed  from  Harris. 

The  only  question  to  be  determined,  is,  was  appellant  abona 
fide  purchaser,  and  had  he  such  an  equity  as  to  entitle  him  to 
buy  in  an  outstanding  title  ? 

The  sale  to  Crawford  was  private,  but  the  proof  does  not 
show  appellant  had  a  knowledge  of  such  irregularity.  One 
witness  testified,  that  appellant  informed  him  he  purchased  of 
Watson,  and  that  "Watson  bought  at  a  trustee's  sale,  he  being 
the  trustee."  Another  one  testified,  that  he  informed  appel- 
lant of  Watson's  title. 

Opposed  to  this,  is  the  positive  evidence  of  Crawford,  that 
he  purchased  from  Watson,  also  the  mortgage,  the  trustee's 
deed  to  Crawford,  and  the  occupancy  of  Crawford  at  the  time 
of  appellant's  purchase. 

Appellant  had  the  right  to  infer,  from  the  possession  of 
Crawford  and  the  chain  of  title,  that  the  sale  was  regular,  and 
in  accordance  with  the  power.  The  clear  preponderance  of 
evidence  is,  that  appellant  was  a  bona  fide  purchaser ;  he  had 
no  notice  from  the  trustee's  deed,  or  otherwise,  that  the  sale 
was  private.  We  therefore  hold,  that  he  was  a  purchaser  in 
good  faith,  and  without  notice  of  the  alleged  irregularities. 

How  are  the  equities  between  the  parties,  prior  to  the  pro- 
curement of  the  complete  title  by  appellant?  One  has  paid  a 
fair  consideration,  approximating  to  the  full  value  of  the  prop- 
erty as  fixed  by  the  witnesses.  He  purchased  when  every 
thing  seemed  fair  and'  regular  on  the  surface.  The  other  paid 
only  $100  for  property,  which,  according  to  his  OAvn  showing, 
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was  worth  $500,  and  from  which  all  incumbrance  had  been 
removed.  He  is  the  grantee  of  O'Connell,  who  had  slept  upon 
his  rights  for  four  years,  and  neglected  to  pay  the  debt  and 
redeem  from  the  sale.  His  conduct  has  too  much  the  appear- 
ance of  speculation  in  a  stale  claim,  to  be  entitled  to  a 
favorable  hearing  in  a  court  of  equity. 

But  concede  that  both  parties  had  an  equal  equitable  claim 
to  the  property,  how  are  their  rights  affected  by  the  subsequent 
deed  from  Harris  to  appellant?  No  fraud  has  been  proved— 
no  notice  of  facts  has  been  brought  to  the  knowledge  of  appel- 
lant, which  would  make  his  conduct  mala  fide.  Nixon  v. 
Cobleigh,  52  111.  387. 

Both  parties  had  the  right  to  obtain  this  deed  ;  each  had 
the  same  notice  of  the  defect  in  the  deed  to  Blair.  Can  the 
right  first  acquired  by  appellant,  be  retained  consistently  with 
equity  and  good  conscience?  No  rule  is  more  familiar,  than 
that  a  purchaser  bona  fide  may  buy  in  an  outstanding  title.  It 
is  founded  upon  principles  of  natural  equity  and  morality. 
Appellant  purchased  in  good  faith,  for  a  valuable  considera- 
tion, and  with  the  expectation  of  acquiring  the  property  for 
which  he  paid,  and  he  was  justified  in  making  his  purchase 
good  by  the  procurement  of  the  legal  title. 

His  claim  to  the  protection  of  a  court  of  equity,  is  as  good 
as  that  of  appellee  to  relief.  As  both  the  divine  and  human 
law  rewardeth  the  diligent,  equity  will  not  interpose. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Thomas  Pursee. 

v. 
John  C.  Short. 

Wills — sale  by  executors.  Where,  by  a  will,  the  widow  was  invested 
with  a  life  estate  in  certain  lands  of  the  testator,  and  the  will  also  empow- 
ered the  executors  to  sell  the  lands  belonging  to  deceased,  either  at  public 
or  private  sale,  for  cash,  or  on  a  credit,  and  the  executors  applied  to  the 
circuit  court  for  leave  to  sell  the  interest  of  the  widow,  and  the  widow 
appeared  and  consented  to  the  decree,  and  the  lands  were  sold  thereunder, 
upon  objection  that  the  decree  was  irregular  and  the  sale  under  it  void,  it 
was  lield,  although  there  may  have  been  irregularities  in  the  decree  which 
rendered  the  sale  void  as  to  the  interest  of  the  widow,  yet  the  deed  of  the 
executors,  leaving  out  all  reference  to  the  decree  therein,  showing  the 
capacity  in  which  they  executed  the  deed,  as  executors  of  deceased,  was 
sufficient  to  pass  the  fee,  subject  to  the  life  estate  of  the  widow,  under  the 
power  to  them  contained  in  the  will — the  pretended  sale  under  the  decree 
being  regarded  as  not  constituting  a  waiver  of  their  right  and  power  to  sell 
under  the  will 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  James  Steele,  Judge,  presiding. 

Mr.  E.  S.  Terry,  for  the  plaintiff  in  error. 

Mr.  O.  L.  Davis  and  Mr.  J.  B.  Mann,  for  the  defendant  in 
error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court  : 

Defendant  in  error  filed  a  bill  in  the  court  below,  to  compel 
partition  of  lands,  and  obtained  a  decree. 

The  patentee  of  the  land  in  controversy,  was  Joseph  Patter- 
son. He  conveyed  to  Isaac  H.  Alexander  and  Hezekiah 
Cunningham.  Alexander  died  testate  in  1837,  leaving  sur- 
viving him  a  wife  and  two  children  ;  the  children  were  minors, 
and  died  during  the  same  year. 

The  will  of  Alexander  was  duly  proved,  and  it  empowered 
the  executors  to  sell  and  convey,  either  at  public  or  private 
sale,  his  real  estate.     The    will  devised  to  the  widow,  during 
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her  natural  life,  the  interest  of  the  testator  in  the  land  in 
question. 

In  1839,  the  executors  made  application  to  the  circuit  court 
for  an  order  to  sell  the  interest  of  the  widow.  She  appeared, 
filed  an  answer,  and  consented  to  the  decree.  A  sale  was  had 
under  this  decree,  and  William  P.  Bryant  was  the  purchaser. 

Numerous  objections  are  taken  to  the  regularity  of  the 
decree,  and  sale  under  it. 

It  is  wholly  unnecessary  to  inquire  into  the  validity  of  the 
decree,  or  the  regularity  of  the  sale. 

The  Avill  contained  this  clause  :  "I  hereby  authorize  and 
empower  my  executors  to  sell  and  dispose  of  all  my  real  estate 
which  I  hold  in  fee  simple,  or  otherwise,  at  private  or  public 
sale,  either  for  cash  or  on  a  eredit."  The  deed  executed  by 
the  executors  in  1839,  to  Bryant,  contained  the  following  : 
"We,  Alexander  McDonald  and  Isaac  R.  Moore,  executors, 
&c,  have  granted,  bargained  and  sold,  and  by  these  presents 
do  grant,  bargain,  sell  and  convey,  &c,  unto  said  William  P. 
Bryant,  his  heirs  and  assigns  forever,  the  above  described  prem- 
ises."    The  consideration  was  $228. 87-J. 

Leaving  out  all  reference  to  the  decree  contained  in  the  deed, 
and  still  the  fee  was  vested  in  Bryant  by  the  deed  of  the  exec- 
utors. He  held  the  land,  subject  to  the  life  estate  of  the 
widow.  Full  power  was  given  to  sell  and  convey  the  fee  ;  this 
was  effectually  done.  Upon  the  death  of  the  widow,  which 
occurred  prior  to  the  filing  of  this  bill,  the  complete  title  was 
vested  in  the  grantees  of  Bryant. 

The  evidence  shows  a  regular  chain  of  title,  from  Bryant  to 
the  defendant  in  error. 

We  do  not  consider,  that  the  pretended  sale  under  the 
decree,  should  be  construed  as  a  waiver  of  the  right  and 
power  to  sell  under  the  will.  It  is  our  duty  so  to  construe  the 
acts  of  the  executors,  as  to  protect  bona  fide  purchasers. 

It  seems,  that  the  widow  married  Dr.  Fithian,  and  in  1869 
they  conveyed  their  interest  in  the  premises  to  plaintiff  in 
error,    for  a  mere  nominal  consideration.     As    we  have  said, 
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this  interest  was  only  a  life  estate,  which  terminated  upon  her 
death. 

We  think  the  evidence  clearly  proves,  that  the  defendant  in 
error  is  entitled  to  the  undivided  one  half  of  the  premises  ;  and 
as  there  are  no  errors  in  the  record,  the  decree  must  be  affirmed. 

Decree  affirmed. 


Reuben  W.  Burt,  use,  etc. 

v. 
Zebulon  McFadden  et  al. 


1.  Award — whether  binding — release  as  a  condition  precedent.  Where  the 
subject  matter  of  certain  suits  pending  was  submitted  to  arbitration,  the 
articles  of  submission  stipulating  that  a  release  should  be  executed  by  the 
plaintiff  in  the  suits,  which  should  be  delivered  by  the  arbitrators  on  mak- 
ing their  award,  it  was  held,  that  an  award  against  the  party  to  whom  the 
release  was  to  be  made  was  not  binding  upon  him,  there  having  been  no 
release  made  and  delivered,  as  was  agreed  upon. 

2.  Principal  and  surety— waiver  of  conditions  by  the  former.  As  a 
general  rule,  the  principal  can  make  no  change  in  an  agreement  so  as  to 
bind  his  sureties,  without  their  assent. 

3.  So,  where,  upon  a  submission  to  arbitration,  the  agreement  provided 
as  a  condition  precedent  to  the  making  of  the  award,  that  a  release  should 
be  executed  by  the  party  in  whose  favor  the  award  was  made,  it  is  doubt- 
ful whether  the  principal  in  the  arbitration  bond  could  waive  the  perform- 
ance of  such  condition  so  as  to  render  his  sureties  liable  in  case  of  his 
failure  to  execute  the  terms  of  the  award. 

Appeal  from  the  Circuit  Court  of  Sangamon  county  ;  the 
Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

Messrs.  Stuart  &  Brown,  Mr.  Samuel  C.  Parks,  and  Mr. 
Wm.  McGalliard,  for  the  appellant. 

Messrs.  Greene  &  Littler,  for  the  appellees 


480  Burt  v.  McFadden  et  al.  [Jan.  T.3 


Opinion  of  the  Court. 


Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  Reuben  Burt  had  commenced  an  action  for 
the  seduction  of  his  daughter,  against  Samuel  R.  McFadden ; 
and  Florence  M.  Burt,  his  daughter,  had  also  brought  an  action 
of  assumpsit  on  breach  of  contract  to  marry,  against  McFad- 
den, in  the  circuit  court  of  Logan  county  ;  that  while  these 
suits  were  pending,  Zebulon  McFadden,  a  brother  of  Samuel 
R.,  and  Burt  and  daughter,  entered  into  articles  of  agreement 
to  submit  all  differences  embraced  in  the  two  suits  to  the  award 
of  arbitrators  named  in  the  submission,  and  that  the  award 
which  should  be  made  in  pursuance  to  the  agreement,  should 
be  a  full  and  final  settlement  of  all  causes  of  action  on  the 
part  of  the  plaintiffs  in  those  suits.  It  was  also  agreed  that 
Burt  and  his  daughter  should  execute  and  deliver  to  the  arbi- 
trators a  full  release  of  all  causes  of  action  against  Samuel  R. ; 
that  the  arbitrators  should  deliver  the  release  on  making  their 
award,  to  Zebulon  McFadden.  The  portion  of  the  submission 
on  which  the  questions  arise  in  this  case,  are  these : 

The  award  shall  be  for  a  sum  certain,  and  shall  be  payable 
on  or  before  November  1st,  1867  ;  the  arbitrators  to  deliver  a 
copy  of  the  award  to  each  of  the  parties,  and  Zebulon  McFad- 
den thereupon  to  become  liable  to  pay  the  amount  of  such 
award,  and  all  actions  of  Burt  and  daughter  against  Samuel  R. 
McFadden  to  be  barred;  that  the  arbitrators  should  also  consider 
and  settle  all  claims  and  causes  of  action  of  Zebulon  McFad- 
den against  Burt  and  daughter,  for  the  levy  of  certain  writs 
of  attachment  (issued  against  Samuel  McFadden)  on  property 
claimed  by  Zebulon. 

At  the  same  time  the  parties  mutually  executed  bond  to  each 
other,  binding  themselves  to  abide  the  award  of  the  arbitra- 
tors. The  arbitrators  heard  the  case  and  made  and  published 
their  award,  fixing  the  damages  sustained  by  Burt  and  his 
daughter  at  the  sum  of  $6400,  and  the  damages  sustained  by 
Zebulon  by  reason  of  the  levy  of  attachments  in  the  suits 
brought  by  Burt  and  daughter,  on  his  property,  at  $400,  which 
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they  deducted  from  the  sum  found  for  them,  and  ordered  him 
to  pay  $6000,  the  balance  of  the  damages,  to  a  trustee,  for 
Florence,  whom  they  named  in  the  award ;  that  the  suits  be 
barred  upon  payment;  that  they  be  dismissed,  each  party  pay- 
ing costs,  and  the  trustee  to  pay  them  out  of  the  money 
received  on  the  award  for  Burt  and  his  daughter. 

It  appears  that  the  trustee  gave  bond,  as  required,  which  was 
approved  by  the  county  court.  Zebulon  McFadden  dismissed  the 
replevin  suit  brought  by  him  to  recover  the  property  seized  on 
the  attachments  against  Samuel  R.,  and  Burt  and  daughter  each 
dismissed  their  suits.  Appellant  brought  an  action  of  debt  on 
the  arbitration  bond  given  by  appellees.  The  case  was,  by 
consent,  tried  by  the  court,  when  a  judgment  was  rendered  in 
favor  of  the  defendants,  from  which  this  appeal  is  prosecuted. 

One  of  the  express  conditions  of  the  submission  was,  that 
Reuben  W.  Burt  and  Florence  M.  Burt  should  execute  and 
deliver  to  the  arbitrators  a  full  and  complete  release  of  all 
actions  and  causes  of  action  which  they  had  against  Samuel 
R.  McFadden,  by  reason  of  the  alleged  seduction,  marriage 
promise,  or  otherwise,  and  the  arbitrators,  on  making  their 
award,  were  required  to  deliver  the  release  to  Zebulon  McFad- 
den, as  the  agent  of  his  brother.  No  such  release  was  executed 
and  delivered  to  the  arbitrators,  nor  was  any  executed  and 
tendered,  until  long  after  the  award  was  published  and  deliv- 
ered. That  parties,  in  executing  contracts  and  entering  into 
agreements,  may  insert  any  and  all  lawful  conditions  they  may 
choose,  is  a  proposition  that  no  one  will  controvert ;  and,  when 
inserted,  the  irresistible  conclusion  is,  that  the  parties  design 
that  they  shall  be  performed,  and  such  being  their  intention, 
they  can  not  be  disregarded. 

The  parties  in  this  case  made  the  execution  of  a  release  to  Sam- 
uel a  condition  precedent  to  the  delivery  of  the  award.  If  they, 
under  the  submission,  had  power  to  hear  the  case,  and  they  prob- 
ably had,  at  any  rate  McFadden  made  no  objection,  and  appeared 
and  went  on  with  the  trial,  still  they  had  no  power  to  deliver 
31— 58th  III. 
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the  award  until  the  release  was  made  and  accompanied  it. 
The  award  could  have  no  effect  without  the  release  should  be 
delivered  to  Zebulon  McFadden  with  the  award,  as  the  sub- 
mission had  provided.  There  is  nothing  to  show  that  Samuel 
had  authorized  or  consented  to  the  arbitration,  or  that  he  was 
bound  by  it ;  but  even  if  there  had  been,  still  Zebulon  had  the 
right  to  insist  upon  any  terms  and  conditions  he  might  choose, 
upon  which  the  award  should  become  binding  on  him.  He 
saw  proper  to  impose  this  condition,  and  the  other  parties 
assented  to  it,  and  they  were  required  to  have  it  performed 
before  Zebulon  could  become  bound,  unless  he  had  seen  proper 
to  waive  it,  of  which  we  see  no  evidence.  But  even  if  he  had 
waived  it,  the  sureties  on  his  bond  interpose  the  objection,  and, 
as  a  general  rule,  the  principal  can  make  no  change  in  an 
agreement  so  as  to  bind  his  sureties  without  their  assent,  and  we 
are  not  prepared  to  say  that  the  waiving  of  this  release  Avould 
be  so  far  immaterial  in  this  case  as  to  authorize  the  principal  in 
the  bond  to  waive  its  performances,  without  affecting  the  liabil- 
ity of  the  sureties.  At  any  rate,  he  had  the  right  to  demand 
and  insist  upon  the  terms  of  the  submission,  which  required 
Samuel's  full  and  entire  release  at  the  time  the  award  was 
published.  For  the  want  of  such  a  release,  thus  delivered  in 
strict  accordance  with  the  award,  as  the  submission  had  made 
it  a  condition,  the  award  did  not  become  operative  and  binding 
on  the  parties;  nor  is  it  any  answer  to  say  that  Florence  was 
at  the  time  a  minor,  and  her  release  would  not  have  been 
operative.  The  release  by  the  father  certainly  would  have  dis- 
charged his  cause  of  action,  and  had  Florence  not  been  bound 
by  her  release  on  its  execution,  it  would  have  become  binding 
if  not  avoided  in  a  reasonable  time  after  arriving  at  age.  At 
any  rate,  Zebulon,  as  the  agent  of  Samuel,  was  willing  to  risk 
her  right  to  avoid  it,  or  that  she  would  ever  attempt  to  render 
it  void.  It  is  not  for  appellant  to  urge  such  an  objection.  He 
had  agreed  to  perform  the  act,  and  the  other  parties  had  not 
waived  its  performance. 
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The  award  having,  so  far  as  this  record  shows,  never  become 
binding,  a  recovery  could  not  be  had.  This  view  of  the  case 
renders  a  discussion  of  the  other  questions  unnecessary. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  took  no  part  in  the  decision  of  this  case. 


Town  of  Havana 


George  A.  Biggs. 

1.  Degree  of  evidence — in  prosecution  for  obstructing  highway.  In 
an  action  to  recover  a  penalty  for  an  alleged  obstruction  of  a  public  high- 
way, in  order  to  make  out  the  plaintiff's  case,  it  is  only  necessary  the 
defendant's  guilt  should  be  established  by  a  clear  preponderance  of  the  evi- 
dence. The  action  is  a  civil  proceeding,  and  the  rule  governing  criminal 
cases  does  not  apply. 

2.  Instruction — as  to  whether  an  action  is  a  favorite  of  the  law.  It  is 
error  to  instruct  the  jury  that  such  action  is  not  favored  by  the  law. 

3.  Jury  must  decide  the  weight  of  evidence  In  such  an  action,  it  was  held 
erroneous  to  instruct  the  jury,  that  the  fact  of  the  public  traveling  through 
a  lane  left  by  the  owner  of  the  land,  did  not  amount  to  proof  of  dedication. 
It  was  for  the  jury  to  say  how  much  that  fact  amounted  to  in  the  way  of 
proof. 

4.  Dedication — in  what  mode  established.  And  an  instruction  directing 
the  jury  that  the  plaintiff  was  not  bound  to  rely  on  the  record  alone  to 
establish  the  existence  of  the  road,  but  that  he  might  rely  on  any  facts 
which  may  constitute  a  road,  that  the  road  might  exist  part  by  record  and 
part  by  dedication,  and  that  if  the  owner  of  the  land,  through  which  the 
road  run  at  the  point  of  alleged  obstruction,  dedicated  a  portion  of  the 
road  in  question  in  exchange  for  a  portion  of  a  waylaid  out,  the  portion  so 
dedicated  would  be  a  valid  road,  was  regarded  as  improperly  refused. 

5.  To  establish  a  highway  by  dedication,  it  is  not  necessary  that  an 
intention  on  the  part  of  the.  owner  of  the  land  to  dedicate  the  same  at  the 
time  the  public  commenced  using  it,  should  be  shown.  Such  intention 
may  as  well  have  been  formed  and  entertained  subsequently. 
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Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Messrs.  Lacey  &  Wallace,  Mr.  Luther  Dearborn,  and 
Mr.  Hugh  Fullerton,  for  the  appellant. 

Mr.  C.  A.  Roberts,  Mr.  N.  W.  Green,  and  Mr.  S.  C.  Con- 
well,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  recover  a  penalty  for  an  alleged 
obstruction  of  a  public  highway  in    the  town  of  Havana. 

Verdict  and  judgment  for  the  defendant. 

On  the  trial  in  the  Circuit  Court,  the  following  instructions 
were  given  for  the  defendant,  viz: 

First,  "  The  jury  are  instructed,  that  in  this  case,  before  they 
can  find  for  the  plaintiff,  the  plaintiff  must  have  made  full  and 
satisfactory  proof  that  the  road  mentioned  in  the  proof,  was, 
at  the  time  complained  of,  at  the  point  of  an  alleged  obstruc- 
tion, a  public  highway,  and  that  the  defendant  unlawfully 
obstructed  the  same  as  alleged." 

Second,  "  The  jury  are  instructed,  that  in  this  case  the  plain- 
tiff is  seeking  to  enforce  a  penalty,  and  is  held  to  strict  and 
full  proof  of  every  material  matter  necessary  to  make  out  his 
case." 

Third,  "  That  penal  actions  like  the  one  at  bar,  are  not 
favored'in  law,  and  unless  plaintiff  has  shown,  by  a  clear  pre- 
ponderance of  evidence,  that  he  is  entitled  to  recover,  the  jury 
must  find  for  the  defendant." 

Sixth,  "That  by  dedication,  is  meant  a  giving  and  granting 
of  aright  or  privilege  to  the  public,  and  before  the  jury  can 
find  there  is  a  road  at  the  point  in  controversy,  by  dedication, 
they  must  be  satisfied  clearly,  from  the  evidence,  that  at  the 
time  the  public  commenced  traveling  at  that  point,  the  owner 
of  the  land  intended  to  give  and  grant  to  the  public  the  right 
of  way  over  said  land  as  a  public  road." 
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Seventh,  "That  although  the  jury  may  believe  from  the  evi- 
dence, that  Alfred  Biggs  left  a  lane  at  the  point  in  controversy, 
which  was  traveled  by  the  public,  yet  the  fact  would  not 
amount  to  a  dedication  unless  the  evidence  is  clear  and  satis- 
factory that  he,  being  the  owner  of  the  lane,  intended  to  dedicate 
such  lane  to  the  public  as  a  public  highway." 

Eighth,  "The  fact  that  the  public  may  have  traveled 
through  a  lane  left  by  the  owner  of  the  land,  does  not  amount 
to  proof  of  dedication,  but  it  must  clearly  appear  the  owner 
intended,  in  fact,  to  give  it  to  the  public  as  a  public  highway." 

Nivith,  "The  jury  are  instructed,  that  while  a  road  may  be 
established  by  record,  by  prescription  and  by  dedication,  yet 
they  can  not  be  joined  for  the  purpose  of  making  out  a  road, 
and  the  jury  must  find  there  was  a  legally  established  road  at 
the  point  where  the  obstruction  was  placed,  (if  they  believe  it 
was  obstructed,)  either  by  the  record,  or  else  by  twenty  years 
uninterrupted  use  by  the  public  at  the  point  of  obstruction,  or 
else  that  the  road,  at  that  point,  was  voluntarily  given  by  the 
owner  of  the  land  to  the  public  for  the  purpose  of  a  highway, 
he  intended  to  vest,  absolutely,  a  title  in  the  public  for  that 
purpose." 

The  following  was  an  instruction  asked  for  by  the  plaintiff, 
and  refused : 

"  The  jury  are  instructed,  that  the  plaintiff  is  not  bound  to 
rely  on  the  record  alone  for  their  road,  but  they  may  rely  on 
any  facts  that  may  constitute  a  road,  and  the  road  may  exist 
part  by  record,  and  part  exist  by  dedication ;  and  if  Alfred 
Biggs,  while  he  was  the  owner  of  the  land  through  which  the 
road  run  at  the  point  of  alleged  obstruction,  dedicated  a  por- 
tion of  the  road  in  question  in  exchange  for  a  portion  of  the 
laid  out  road,  of  any  way  laid  out,  then  the  portion  so  dedica- 
ted will  be  a  valid  road." 

It  may  be  said,  generally,  of  those  of  the  defendant's  instruc- 
tions which  relate  to  the  measure  of  proof,  that  they  are  wrong. 
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Evidence  which  satisfies  the  minds  of  the  jury  of  the  truth  of 
the  fact  in  dispute,  to  the  entire  exclusion  of  every- reasonable 
doubt,  is  understood  as  that  which  constitutes  full  proof  of  the 
fact. 

That  is  the  quantity  of  evidence  required  for  a  conviction  in 
a  criminal  case,  but  in  a  civil  case,  like  the  present,  the  jury 
may  find  their  verdict  for  the  plaintiff  upon  the  preponder- 
ance of  evidence,  although  it  be  not  free  from  reasonable 
doubt.  Town  of  Leiviston  v.  Proctor,  27  111.  414.  And  so  far 
as  the  instructions  required  more  than  a  clear  preponderance 
of  evidence  as  necessary  to  establish  the  plaintiff's  case,  which 
they  seem  to  have  done,  they  are  erroneous. 

This  action  is  not  odious  to  the  law.  Highways  are  a  pub- 
lic necessity.  It  is  of  high  public  concern  they  should  be 
preserved  safe  and  convenient  for  travel.  The  law,  by  express 
enactment,  makes  the  obstructing  of  them  an  offense,  punish- 
able by  a  penalty,  and  it  gives  the  action  for  its  recovery.  To 
say,  as  in  the  third  instruction,  that  the  action  is  not  favored 
in  law,  seems  to  be  a  solecism.  There  is  no  legal  warrant  for 
such  declaration.  That  instruction  was  calculated  to  preju- 
dice the  plaintiff's  case  in  the  minds  of  the  jury,  and  should 
not  have  been  given. 

The  sixth  instruction  was  wrong,  in  confining  the  intention 
to  dedicate,  to  the  time  the  public  commenced  traveling  over 
the  land  ;  it  might  have  as.  well  been  formed  and  entertained 
at  any  time  afterwards. 

The  eighth  instruction  was  wrong,  in  saying,  that  the  fact 
of  the  public  traveling  through  a  lane,  left  by  the  owner  of 
the  land,  did  not  amount  to  proof  of  dedication  ;  it  should  have 
been  left  to  the  jury  to  judge  and  say  how  much  it  amounted 
to,  in  the  way  of  proof. 

We  perceive  no  reason  why  the  plaintiff's  above  refused 
instruction  should  not  have  been  given,  and  the  converse  of 
it,  the  defendant's  ninth  instruction,  should  have  been  refused. 

For  error  in  giving  the  above  instructions  for  the  defendant, 
and  refusing  the  one  for  the  plaintiff,  the  judgment  must  be 
reversed  and  the  cause  remanded.  Judgment  reversed. 


1871.]  I  C.  E.  R.  Co.  v.  Ashmbad.  487 

Syllabus. 


Illinois  Central  Railroad  Company 

v. 

William  Ashmead. 

1.  Carriers—  when  tlieir  liability  attaches,  and  herein,  of  the  effect  of  mil- 
itary restraint.  Where  a  railroad  company,  in  the  unrestrained  exercise  of 
its  franchises,  consents  to  the  delivery  of  freight  in  its  cars  or  warehouse  for 
immediate  shipment,  upon  such  delivery  the  liability  of  the  company,  as  a 
common  carrier,  at  once  attaches,  and  it  is  held  responsible  for  any  loss 
growing  out  of  any  neglect  of  the  duties  incident  thereto. 

2.  And  even  where  it  is  not  in  the  free  exercise  of  its  franchises,  and 
receives  property  for  transportation,  and  gives  the  ordinary  shipping  receipt 
without  limiting  its  liability  or  undertaking,  it  would  still  be  liable,  not- 
withstanding military  or  other  control.  In  such  a  case,  it  must  be  presumed 
the  company  knew  whether  it  could,  nevertheless,  act  as  a  common  carrier, 
and  on  what  terms,  also  whether  it  had  the  necessary  permission  or  orders 
for  the  purpose  from  the  military  authorities,  or  other  controlling  power. 
It  is  held,  in  such  case,  to  a  performance  of  the  duty  according  to  the  terms 
on  which  it  was  undertaken. 

3.  When,  however,  the  road  is  under  the  absolute  control  of  the  general 
government,  and  in  its  possession,  the  same  presumption  can  not  be  indulged 
that  obtains  if  it  is  under  the  entire  and  free»management  of  the  company. 

4.  Carriers — warehousemen — in  which  capacity  liable.  In  an  action 
against  the  Illinois  Central  Railroad  Company,  to  recover  damages  occa- 
sioned to  the  plaintiff  by  reason  of  the  alleged  neglect  on  the  part  of  the 
defendant  to  perform  its  duty  as.a  common  carrier,  in  that  it  had  failed  to 
transport,  in  proper  time,  from  Macon  station  to  the  city  of  Cairo,  a  quan- 
tity of  corn,  placed  by  the  plaintiff,  in  the  month  of  March,  1865,  in  the  cars 
and  warehouse  of  the  company  at  the  former  place  for  shipment  to  the  lat- 
ter, whereby  the  corn  became  mouldy  and  greatly  damaged,  it  appeared 
that  previous  to  that  time  the  general  government  had  taken  military  pos- 
session of  the  road,  with  direction  that  its  whole  force  should  be  used  for 
government  purposes,  if  necessary,  and  though  its  operation  was  continued 
by  the  officers  and  employees  of  the  company,  yet  it  could  not  ship  corn  to 
Cairo  for  private  parties,  unless  by  permission  of  the  military  authorities, 
the  general  freight  agent  having  received  a  military  order  not  to  ship  corn 
to  tlxi-t  place  unless  specially  directed,  and  which  order  he  had  communi- 
cated to  the  freight  agent  at  Macon  station,  as  well  as  to  all  others  on  the 
road.  There  was  no  shipping  receipt  given  to  the  plaintiff,  nor  was  there 
any  other  evidence  of  a  contract  to  carry  the  corn  :  Held,  the  mere  fact 
that  the  plaintiff  had  delivered  the  corn  in  the  cars  and  warehouse  of  the 
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company,  with  the  permission  of  the  agent,  did  not  create,  under  the  cir- 
cumstances, the  relation  of  shipper  and  common  carrier  between  him  and 
the  company.  The  company,  in  such  case,  could  only  be  held  bound  to  the 
duties  of  that  relation  by  contract,  and  without  such  a  contract  to  remove 
the  presumption  that  the  company  could  only  carry  the  corn  by  permission 
of  the  military  authorities,  or  that  it  had  the  necessary  permission,  such 
delivery  could  only  be  considered  as  a  storage  by  the  plaintiff  until  such 
time  as  permission  could  be  obtained  to  forward  the  corn. 

5.  Though,  had  the  company  given  a  shipping  receipt  in  the  usual  form, 
it  would  have  been  liable  as  a  common  carrier,  whether  or  not  it  appeared 
the  necessary  permission  to  carry  the  corn  was  obtained. 

6.  The  plaintiff  in  this  case  having  a  warehouse  of  his  own  at  Macon 
station,  must  have  known  the  road  was  under  military  control,  and  know- 
ing that  fact,  it  devolved  on  him,  when  he  so  delivered  the  corn,  equally 
with  the  company,  to  obtain  permission  to  have  it  shipped. 

7.  Upon  its  being  urged  that  favoritism  was  shown  to  a  class  of  shippers, 
or  to  particular  individuals,  it  was  held,  that  could  not  affect  the  liability  of 
the  company,  if  it  was  acting  under,  and  only  in  pursuance  of,  the  orders 
of  the  military  authorities. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

Mr.  George  Trumbull,  Mr.  Charles  Emerson,  and 
Messrs.  Williams  &  Burr,  for  the  appellant. 

Messrs.  Post  &  Buckingham,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Regarding  this  case  of  more  importance  than  usual,  inde- 
pendent of  the  amount  involved,  on  the  application  for  a 
rehearing,  it  was  deemed  proper  to  have  it  again  considered, 
that  the  full  bench,  as  at  present  organized,  might  review  the 
grounds  upon  which  the  former  decision  was  based.  Having 
carefully  considered  the  evidence  and  legal  propositions 
involved,  we  have  been  constrained  to  arrive  at  the  same  con- 
clusions, and  for  the  same  reasons. 

Some  time  about  the  last  of  March,  1865,  appellee  placed  in 
the  cars  of  the  railroad  company,  at  their  station  at  Macon, 
somewhere  near  2,800  bushels  of  corn.  Whether  this  was 
with  the  consent  of  the  freight  agent,  does  not  appear.    It  was 
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in  sacks,  and  had  been  sold  to  John  G.  Hornberger,  and  was 
to  be  delivered  to  him  at  Cairo,  subject  to  inspection  at  that 
place  ;  but  Hornberger  having  refused  to  pay  for  the  corn 
when  thus  placed  on  the  cars,  it  was  agreed  by  him  and  appel- 
lee that  it  should  be  shipped  to  Cairo  and  sold,  and  appellee 
should  account  to  Hornberger  for  all  it  might  bring  over  $1.05, 
the  contract  price.  The  corn  remained  in  the  cars  about  six 
weeks,  without  being  sent  forward,  and  becoming  mouldy  and 
spoiled,  and  the  sacks  rotten,  appellee  took  it  from  the  cars.  He 
also  stored  in  the  warehouse  of  the  company  about  2,200  bush- 
els. Cars  were  not  furnished  in  which  to  place  this  latter  lot, 
but  it  was  simply  stored  in  the  warehouse  with  the  assent  of  the 
agent  of  the  company.  It  likewise  moulded,  and  appellee 
removed  it  with  that  placed  in  the  cars,  sold  a  part  for  $130, 
and  fed  a  portion  to  stock,  and  the  remainder  was  abandoned 
as  worthless. 

The  evidence  shows,  that  the  general  government  had  some 
time  previously  taken  military  possession  of  this  and  other 
roads,  but  its  operation  was  continued  by  the  officers  and 
employees  of  the  company,  and  it  could  not  ship  corn  to  Cairo 
unless  it  was  by  the  permission  of  the  military  authorities.  Spe- 
cial orders  were  given  to  the  general  freight  agent  not  to  ship 
corn  to  that  point,  in  March,  1865,  unless  he  was  specially 
directed,  and  he,  in  consequence  of  such  orders,  gave  similar 
directions  to  the  freight  agent  at  Macon  station,  as  well  as  to  all 
others  on  the  road. 

Appellee  contends,  that  the  mere  delivery  of  the  grain  in  the 
cars  and  Avarehouse  of  the  company,  of  itself,  created  the  rela- 
tion of  shipper  and  common  carrier  between  him  and  the 
company,  and  that  all  the  duties  and  liabilities  of  the  rela- 
tion attached  to  the  company,  and  failing  to  transport  the  corn 
to  Cairo,  where  it  was  intended  to  be  shipped,  was  such  care- 
lessness or  neglect  of  duty  as  rendered  the  company  liable  to 
make  good  to  him  all  loss  occasioned  by  the  spoiling  of  the 
grain.  But  appellants  insist,  that  the  general  government  hav- 
ing taken  possession  and  control  of  the  road,  the  company,  by 
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merely  permitting  appellee  to  store  his  grain  in  their  cars  and 
warehouse,  until  leave  was  given  to  send  the  grain  forward, 
can  not  be  held  to  have  assumed  the  liability  of  common  car- 
riers, and  having  been  guilty  of  no  wrong  or  neglect  of  duty, 
the  loss  should  be  borne  by  appellee. 

If  the  company  were  free  to  act,  and  were  in  the  unrestrained 
exercise  of  their  franchises,  then  no  one  could  question,  that 
by  delivering  grain  in  their  cars  or  warehouse,  by  the  consent 
of  their  agent,  for  immediate  shipment,  they  would  at  once 
become  liable  as  common  carriers.  And  any  loss  growing  out 
of  the  neglect  of  the  duties  which  attach,  would  render  them 
liable.  Or,  even  when  they  are  not  in  the  free  exercise  of  their 
franchises,  and  they  receive  property  for  transportation,  and 
give  ordinary  shipping  receipts,  without  limitingtheir  liability 
or  undertaking,  there  is  no  doubt  they  would  still  be  liable, 
notwithstanding  military  or  other  control.  In  such  a  case, 
they  must  be  presumed  to  know  whether  they  may,  neverthe- 
less, act  as  common  carriers,  and  on  what  terms.  Also,  whether 
they  have  the  necessary  permission  or  orders  for  the  purpose, 
and  when  they  undertake  the  duty,  they  will  be  held  to  its 
performance  according  to  the  terms  on  which  it  was  under- 
taken. 

When,  however,  the  company  were  under  the  absolute  con- 
trol of  the  general  government,  and  in  its  possession,  we  can 
not  indulge  the  same  presumptions  that  should  obtain  if  it 
was  under  the  entire  and  free  management  of  the  company. 
They  were  bound  to  submit  to  the  superior  power  of  the  gov- 
ernment, and  when  they  did,  the  general  public  had  no  right 
to  insist  upon  duties  to  them,  which  the  company,  without 
fault  on  their  part,  were  rendered  unable  to  perform.  When 
the  government  took  control  of  the  road,  the  power  to  exer- 
cise freely  the  franchises  of  the  company,  ceased.  If  the 
military  power  had  the  control  of  this  road,  and  directed  the 
manner  in  which  it  should  be  operated,  and  the  company  had 
no  power  to  exercise  their  franchises  for  the  benefit  of  the  gen- 
eral public,  upon  what  principle  can  it  be  maintained  that 
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they  should  nevertheless  be  held  to  the  performance  of  the 
duties  of  common  carriers,  which  they  were  prohibited  by  the 
army  officers  having  charge  of  the  road,  from  exercising  ?  If,  as 
the  general  freight  agent  swears,  they  had  orders  at  that  time 
not  to  ship  corn  to  Cairo  without  permission  from  the  army 
officers,  who  should  the  company  obey,  such  officers,  or  a 
private  citizen  claiming  the  right  to  have  his  grain  thus 
shipped,  in  defiance  of  such  orders? 

Had  this  military  order  been  disobeyed  by  the  company, 
does  any  one  suppose  that  the  officers  and  employees  of  the 
road  would  have  been  permitted  to  operate  it?  On  the  con- 
trary, is  it  not  morally  certain  that  the  military  authorities, 
having  charge  of  the  road,  would  have  at  once  removed  all  or 
at  least  a  sufficient  number  of  the  employees  to  have  secured 
obedience  to  their  orders?  If,  then,  the  company  were  thus 
restrained  in  the  performance  of  the  duties  of  carriers,  and 
they  did  not  so  contract  as  to  assume  such  duties  to  appellee, 
they  should  not  be  held  liable. 

Did  they  contract  to  carry  ?  This  record  is  barren  of  all 
evidence  to  prove  they  did.  Appellee  only  states,  that  he 
placed  the  grain  in  the  cars  and  the  warehouse,  part  with  and 
part  without  the  permission  of  the  agent  of  the  company.  If 
it  was  to  be  shipped,  he  does  not  state  when  or  on  what  terms. 
If  it  was  only  stored  until  rolling  stock  and  an  order  from  the 
military  authorities  could  be  obtained,  then  the  liabilities  of 
common  carriers  did  not  attach.  The  evidence  fails  to 
show  a  contract  to  ship.  No  receipt  was  taken  from  which 
we  can  determine  whether  received  as  warehousemen  or  as 
common  carriers.  And  we  have  seen,  that  when  placed  under 
military  control,  and  being  unable  to  ship  corn  without  mili- 
tary orders,  we  can  not  hold  that  the  usual  duties  of  carriers 
attached,  merely  from  placing  the  grain  in  the  cars  and  ware- 
house of  the  company,  but  to  have  that  effect  it  must  be  by 
contract.  No  such  contract  is  proved  to  remove  the  presump- 
tion, that  the  company  were  still  compelled  to  obey  military 
orders.     If  there  was  such  a  contract,  why  not  prove  it  ? 
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It  is  urged  that  this  case  is  governed  by  the  case  of  the 
Illinois  Central  Railroad  v.  McClellan,  54  111.  58.  In  that  case 
the  company  gave  a  shipping  receipt  in  the  usual  form,  with- 
out limiting  their  liability,  and  the  military  authorities  had 
given  express  permission  to  ship  the  corn,  but  the  company 
failed  to  perform  the  duty  in  a  reasonable  time,  by  reason  of 
which  the  grain  was  injured,  and  the  company  held  liable  for 
the  loss.  In  that  case  they  attempted  to  escape  liability  on 
the  ground,  that  it  would  have  been  an  useless  act  to  have 
sooner  sent  it  to  Cairo,  as  the  track  and  warehouses  at  that 
point  were  so  far  obstructed  that  it  could  not  have  been 
sooner  inspected  and  disposed  of  than  it  was,  but  it  was  held, 
that  did  not  constitute  a  defense ;  that  if  they  had  desired 
to  guard  against  such  contingencies,  they  should  have  pro- 
vided for  it  in  the  shipping  receipt.  In  this  case  no  such 
receipt  was  given,  nor  does  it  appear  that  permission  was 
obtained  to  ship  the  grain,  but,  on  the  contrary,  orders  had 
been  received  by  the  general  freight  agent  not  to  ship  corn  to 
Cairo,  and  this  had  been  communicated  by  him  to  his  subor- 
dinates. In  this  is  the  broad  distinction  between  the  two 
cases.  Had  a  shipping  receipt,  in  the  usual  form,  been  given 
for  this  grain,  and  permission  to  ship  it  obtained  from  the 
military  officers,  then  the  two  cases  would  have  been  similar 
in  principle. 

The  order  placing  this  road  under  military  control  directs, 
that  government  troops  and  munitions  of  war,  ordered  by  the 
military  authorities,  should  be  transported  to  the  exclusion  of 
all  other  business.  And  the  order  of  the  chief  quartermaster, 
on  the  11th  of  January,  1864,  declares,  that  the  full  force 
of  all  railroads  leading  from  the  source  of  supplies  is  required, 
and  this  road  is  specifically  named,  and  directs  that  govern- 
ment freight  shall  be  carried  thereon  to  the  exclusion  of  all 
private  property  if  necessary,  and  that  whatever  supplies 
government  had  or  might  thereafter  contract  for,  should  take 
precedence  of  private  freight.  Had  the  full  capacity  of  the 
road  not  been  required  by  the  government,  then  the  excess  of 
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their  capacity  above  that  required,  if  permitted,  could  have 
been  employed  in  carrying  private  freight,  and  to  that  extent 
they  would  have  been  common  carriers.  And  had  the  com- 
pany given  a  shipping  receipt  in  the  usual  form,  the  presump- 
tion would  then  have  arisen,  that  the  government  was  not 
using  the  road  to  its  full  capacity,  and  the  company  was  con- 
tracting as  ordinary  common  carriers,  even  without  special 
orders  as  in  McClellan's  case. 

Appellee  had  a  warehouse  at  Macon  Station,  and  he  must 
have  known  that  the  road  was  under  military  control.  And 
knowing  that  fact  it  devolved  on  him,  equally  with  the  com- 
pany, to  obtain  permission  to  have  his  grain  shipped.  If  he 
knew  that  it  required  an  order  from  the  quartermaster,  either 
directly  or  through  the  general  superintendent,  it  must  be 
presumed  he  only  stored  the  corn  until  the  necessary  order 
could  be  obtained.  It  has  been  urged,  that  favoritism  was 
shown  to  a  class  of  shippers  or  to  particular  individuals. 
This  could  not  affect  the  company,  if  they  were  acting  under 
and  only  in  pursuance  of  the  orders  of  the  quartermaster.  They 
were  not  responsible  for  the  acts  of  the  army  officers,  whose 
orders  they  were  compelled  to  obey.  We  can  not  presume 
that  after  receiving  orders  not  to  ship  corn  to  Cairo,  they 
would  assume  the  responsibility  of  common  carriers,  until  the 
restriction  was  removed,  and  there  is  no  evidence  that  it  had 
been.  Then  how  can  we  infer  such  an  intention  from  the 
mere  delivery  of  the  grain  in  their  cars  and  warehouse?  But 
for  the  reasons  given,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  took  no  part  in  the  decision  of  this 
case. 
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Richard  C.  Keily. 

V. 

The  Board  of  Supervisors  of   Sangamon    County. 

1.  County  treasurers — of  their  commissions  upon  money  raised  and 
paid  out  by  the  county.  In  order  to  raise  the  sum  of  $200,000,  with  which  to 
pa}T  for  the  old  State  House  in  Springfield,  the  Board  of  Supervisors  of 
Sangamon  county  appointed  certain  persons  as  a  committee  to  negotiate 
the  bonds  of  the  county  for  that  purpose,  which  was  done,  and  the  pro- 
ceeds of  the  bonds  were  paid  by  that  committee  directty  into  the  State 
treasury,  never  having  passed  into  the  hands  of  the  country  treasurer  at 
all.  There  was  no  law  which  directed  this  money,  speoificall}',  to  be  paid 
to  the  county  treasurer,  nor  gave  him  a  commission  for  receiving  and  pay- 
ing it  out,  specifically:  Held,  the  county  treasurer  was  not  entitled  to  any 
commission  upon  the  money  so  raised  and  disbursed. 

2.  It  was  competent  for  the  county  authorities  to  appoint  special  agents 
to  raise,  receive  and  pay  over  to  the  State  the  special  fund  involved  in  the 
purchase  of  the  old  State  House. 

3.  County  treasurer — of  his  commissions  as  county  collector.  The 
county  treasurer,  in  counties  under  township  organization,  is  made  the 
county  collector,  but  when  the  county  taxes  are  paid  over  to  him  by  the 
town  collectors,  he  receives  them  as  treasurer,  not  as  county  collector,  and 
is  entitled  to  no  commission  on  such  moneys,  as  collector,  but  only  such  as 
is  prescribed  by  law  for  the  dut}r  performed  as  treasurer.  The  acts  of  1853 
and  1861,  on  that  subject,  construed. 

Appeal  from  the  Circuit  Court  of  Sangamon  county  ;  the 
Hon.  Benjamin  S.  Edwards,  Judge,  presiding. 

Messrs.  Robinson,  Knapp  &  Shutt,  for  the  appellant. 

Mr.  C.  M.  Morrison,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  by  the  appellees,  against  the  appel- 
lant and  his  sureties  on  his  bond,  as  treasurer  of  Sangamon 
county,  and  only  two  questions  are  presented  in  the  case,  in 
relation  to  two  several  claims  for  commissions.  The  case  was 
tried  by  the  court  below,  a  jury  having  been  waived,  upon  an 
agreed  statement  of  facts. 
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It  was  agreed  between  the  parties,  as  follows  : 

"  That,  in  order  to  raise  the  sum  of  $200,000,  with  which  to 
pay  for  the  old  State  House  in  said  county,  the  board  of  super- 
visors of  said  county,  on  the  6th  day  of  December,  A.  D.  1867, 
appointed  A.  B.  McConnell,  N.  W.  Matheny  and  said  R.  C. 
Keily,  as  a  committee  to  raise  the  sum  of  $100,000  on  the 
bonds  of  said  county,  to  make  one  payment  on  said  purchase ; 
that  said  committee  raised  said  sum  of  $100,000,  by  negotia- 
ting the  bonds  of  the  county,  and  that  they  paid  the  said  sum 
into  the  State  treasury  ;  that  afterward,  on  the  5th  day  of 
March,  A.  D.  1869,  the  said  board  appointed  William  M. 
Warren,  Jacob  J.  Weber,  members  of  said  board,  and  N.  W. 
Matheny,  county  clerk  of  said  county,  a  special  committee  to 
raise  the  further  sum  of  $100,000,  to  complete  the  payment  of 
the  purchase  aforesaid  •  that  they  did  raise  said  sum  by  nego- 
tiating the  bonds  of  said  county,  and  paid  the  said  sum  into 
the  State  treasury." 

"  All  this  was  done  while  said  Keily  was  the  legal  and  act- 
ing treasurer  of  said  county,  and  willing  to  perform  said 
services ;  that  said  Keily,  as  treasurer,  has  retained  and  kept, 
of  the  ordinary  county  revenue,  the  sum  of  three  per  cent  on 
both  said  sums — claiming  to  be  entitled  to  retain  the  said 
sums  as  his  commission,  lawfully  accruing  to  him  thereon,  and 
to  recover  which  percentage  this  suit  has  been  brought." 

In  support  of  this  claim,  the  case  of  Fell  v.  The  Board  of 
Supervisors  of  McLean  County,  43  111.  216,  is  referred  to  as  an 
authority. 

In  that  case,  the  board  of  supervisors  of  McLean  county  had 
assessed  a  special  war  fund  tax,  and  made  an  order  directing 
the  township  collectors  to  pay  over  this  special  tax  when  col- 
lected, directly  to  a  disbursing  agent  whom  they  had  appointed, 
which  was  done  ;  and  this  war  tax  never  went  into  the  hands 
of  the  county  treasurer.  That  was  a  county  tax  ;  the  statute 
required,  that  the  warrant  to  the  town  collectors  should  direct 
them  to  pay  over  the    county  tax  collected  by  them,  to  the 
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county  treasurer,  and  it  gave  to  the  county  treasurer  a  com- 
mission of  one  per  cent  for  receiving,  and  one  per  cent  for 
paying  out  the  county  tax ;  and  the  court  there  held,  that  the 
board  of  supervisors  had  no  legal  power  to  direct  the  town  col- 
lectors to  pay  that  tax  directly  to  the  disbursing  agent,  and 
that  it  was  constrained  to  say,  that  under  the  letter  of  the  law 
the  treasurer  was  entitled  to  two  per  cent  commissions. 

No  such  constraint  is  felt  in  this  case  ;  no  law  directed  this 
money,  specifically,  to  be  paid  to  the  county  treasurer,  nor  gave 
him  a  commission  for  receiving  and  paying  it  out,  specifically. 

In  the  case  of  The  People  v.  Moon  et  al.,  3  Scam.  123,  it  was 
decided  by  this  court,  that  the  sureties  on  the  official  bond  of 
Moon,  as  treasurer  of  Putnam  county,  were  not  liable  for  the 
failure  of  Moon  to  account  for  money  received  by  him  while 
treasurer,  being  part  of  the  sum  of  $200,000,  appropriated  by 
the  "Act  to  establish  and  maintain  a  general  system  of  inter- 
nal improvement/'  approved  February  27,  1837,  to  counties 
through  which  no  railroad  or  canal  was  provided  to  be  made, 
on  the  ground  that  Moon  had  received  the  money  as  the  spe- 
cial agent  of  Putnam  county,  and  not  in  his  character  as 
treasurer ;  he  had  signed  his  receipt  for  the  money  as  agent 
for  the  county,  and  the  decision  was  put  upon  the  further 
ground  that  the  money  did  not  arise  from  the  ordinary  sources 
of  revenue,  and  that  it  was  only  in  reference  to  such  moneys 
that  the  sureties  contracted. 

It  was  again  held,  in  the  case  of  Kitchens  et  al.  v.  Greene 
County,  4  Scam.  485,  in  reference  to  another  portion  of  that 
same  fund  which  the  county  of  Greene  was  entitled  to,  that 
the  county  commissioners'  court  of  that  county  might  lawfully 
appoint  an  agent  to  keep  and  loan  out  the  money. 

We  do  not  perceive  why  the  appointment  by  the  county 
authorities,  of  special  agents  to  raise,  receive,  and  pay  over  to 
the  State  the  special  fund  involved  in  this  case,  was  not  equally 
lawful  here,  as  in  the  last  two  cases  cited.  It  is  true,  that  the 
following  provision  of  the  statute  was  enacted  subsequent  to 
those  decisions : 
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Section  4,  article  15,  township  law,  Gross'  Stat.  3  ed.  p. 
759:  "That  it  shall  be  the  duty  of  the  county  treasurer  to 
receive  all  money  belonging  to  the  county,  from  whatever 
source  derived." 

But  the  following  provision  was  then  in  force : 

Section  10,  chap.  28,  Gross'  Stat.,  p.  154:  "That  no  claim 
of  any  county  for  revenue,  costs,  &c,  or  from  any  other  source 
whatever,  shall  be  considered  as  having  been  paid  *  *  * 
until  the  money  or  other  funds  shall  have  been  paid  to  the 
(county)  treasurer,  and  his  duplicate  receipts  had  therefor," 
&c.     ' 

We  do  not  think  the  first  provision  essentially  affects  the 
bearing  of  those  decisions  upon  the  present  question,  however 
it  might  be  as  to  the  liability  of  sureties,  where  such  a  special 
fund  has  actually  been  paid  into  the  county  treasury. 

This  money,  then,  not  having  been  raised  by  taxation,  nor 
derived  from  any  ordinary  source  of  county  revenue,  it  never 
having  come  into  the  hands  of  the  treasurer,  and  he  never 
having  performed  any  service  nor  incurred  any  responsibility 
in  respect  to  it,  we  regard  his  claim  of  compensation,  by  way 
of  commissions  for  receiving  and  paying  out  this  money,  as 
not  well  founded. 

The  other  claim  of  the  appellant,  is  one  of  $5,369.14,  for 
commissions  as  county  collector,  on  the  county  taxes  of  the 
county  of  Sangamon,  collected  by  the  various  town  collectors 
of  said  county,  for  the  years  1867  and  1868,  and  paid  over  to 
the  appellant,  at  the  rate  of  one  per  cent  for  receiving,  and  one 
per  cent  for  paying  over  the  said  taxes  to  the  county  treasury 
of  said  county. 

It  is  agreed  by  the  parties,  that  on  such  amounts  whereon 
the  appellant  claims  commissions  as  county  collector,  he,  as 
county  treasurer,  received  the  following  commissions  :  five  per 
cent  on  the  first  $1,000,  and  three  per  cent  on  the  residue. 

The  following  statute  provisions  bear  upon  this  claim,  and 
are  relied  upon  in  support  of  it: 
32— 58th  III. 
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See.  72  of  the  act  of  February  12,  1853,  provides  that  "Col- 
lectors shall  be  allowed  a  commission  of  five  per  cent  on  the 
first  $8,000,  and  three  per  cent  on  all  additional  sums  collected 
by  them,  to  be  paid  by  the  State  and  county,  in  proportion  to 
the  amount  of  State  and  county  tax  collected  by  collectors." 
Laws  1853,  p.  88,  Gross'  Stat.,  3d  ed.  p.  610,  sec.  203. 

Said  section  72  further  provides,  that  "  County  treasurers 
shall  be  allowed  a  commission  of  one  per  cent  on  all  moneys, 
county  orders  and  jury  certificates  received  by  them  for  county 
purposes,  and  one  per  cent  on  all  moneys  paid  out  by  them.7' 

Section  10,  article  15,  of  "an  act  to  reduce  the  act  to  provide 
for  township  organization  and  the  several  acts  amendatory  there- 
of, into  one  act,  and  to  amend  the  same,"  approved  February 
20,  1861,  provides  that,  "The  county  collectors  or  treasurers, 
in  counties  adopting  township  organization,  shall  hereafter  be 
allowed,  in  their  settlements  with  the  auditor,  for  receiving 
State  tax  from  town  collectors,  and  paying  the  same  into  the 
State  treasury,  adjusting  the  accounts  of  said  town  collectors, 
and  correcting  delinquent  lists,  a  commission  of  two  per  cent 
when  the  amount  received  does  not  exceed  $10,000,  and  one 
per  cent  on  all  sums  received  from  town  collectors  over  that 
amount,  and  shall  be  allowed  one  per  cent  for  receiving  the 
county  and  town  tax,  and  one  per  cent  for  paying  out  the 
same."     Gross'  Stat.,  3d  ed.  p.  759,  sec.  10. 

The  county  treasurer,  in  counties  under  township  organiza- 
tion, is  made  the  county  collector,  and  as  such,  is  required  to 
give  bond  in  addition  to  his  bond  as  treasurer ;  and  it  is 
claimed,  that  here  there  were  two  separate  and  distinct  offices 
existing  in  the  appellant,  and  that  in  receiving  from  the  town 
collectors,  and  paving  out  these  county  taxes,  the  performance 
of  the  functions  of  both  offices  was  involved,  and  a  twofold 
commission  should  be  allowed  him — one,  as  county  collector, 
for  receiving  the  money  in  that  capacity  from  the  town  col- 
lectors, and  paying  it  out  to  himself  as  county  treasurer,  and 
another,  as  county  treasurer,  for  receiving  it  in  that  capacity 
from  himself  as  county  collector,  and  paying  it  out  as  treasurer. 
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We  deem  such  a  claim  to  be  entirely  unwarranted. 

Section  10  above,  of  the  act  of  1861,  seems  to  regulate  the 
whole  subject  of  the  county  treasurer's  compensation  for 
receiving  from  the  town  collectors,  and  paying  out  both  State 
and  county  taxes  ;  and  provides,  in  plain  words,  that  he  shall 
be  allowed  one  per  cent  for  receiving  the  county  and  town  tax, 
and  one  per  cent  for  paying  out  the  same. 

As  we  regard  it,  the  county  treasurer  receives  the  county 
taxes  from  the  town  collectors,  and  the  county  collector  does 
not  collect  them  from  the  town  collectors.  The  warrant  to 
the  town  collector,  the  statute  provides,  shall  direct  him  to 
pay  over  to  the  county  treasurer  the  State  and  county  tax  col- 
lected by  him. 

The  work  of  collecting  the  county  taxes,  which  are  paid 
over  by  the  town  collectors  to  the  county  treasurer,  is  done  by 
the  town  collectors,  and  the  treasurer  but  receives  them  after 
they  have  been  collected.  The  county  collector  has  nothing 
to  do  with  them.  The  taxes  which  he  collects,  are  on  the 
property  returned  to  him  as  delinquent  by  the  town  collectors. 

We  think  the  appellant  is  not  entitled  to  any  more  commis- 
sions in  respect  to  these  county  taxes,  than  he  has  already 
received. 

The  court  below  disallowed  both  these  claims  for  commis- 
sions, and  its  judgment  is  affirmed 

Judgment  affirmed. 


Seth  Umfleet 

V. 

Jackson  Kelly  et  al, 

1.  Transcript  from  a  .justice,  to  authorize  an  execution  thereon  from  a 
circuit  court.  A  justice  of  the  peace  certified  to  the  circuit  court  a  tran- 
script of  certain  proceedings  had  before  hirn,  in  order  that  execution  might 
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issue  thereon  from  the  office  of  the  clerk  of  the  circuit  court.  The  tran- 
script contained  the  judgment  rendered  by  the  justice,  a  recital  of  an  appeal 
to  the  circuit  court;  return  of  the  case  by  procedendo;  the  issue  of  execu- 
tion and  return  thereof  nulla  bona,  closing  with  a  certificate  by  the  justice 
that  this  was  "a  correct  transcript  of  said  judgment"  as  it  stood  on  his 
docket.  Filed  with  the  transcript,  in  the  clerk's  office,  was  a  copy  of  the 
procedendo,  and  of  the  execution  issued  by  the  justice.  Upon  objection 
that  the  transcript  did  not  contain  a  copj^  of  the  execution  issued  by  the 
justice,  and  that  the  justice  did  not  certif}'  that  the  execution  which  was 
recorded  in  the  clerk's  office  was  any  part  of  the  proceedings  in  that  suit, 
nor  that  it  was  issued  on  the  judgment  certified  in  the  transcript,  it  was 
held,  the  proceedings  showed  a  compliance  with  all  the  requirements  of  the 
statute,  so  as  to  authorize  the  issuing  of  an  execution  on  the  transcript 
from  the  clerk's  office. 

2.  In  the  same  case,  on  the  appeal  to  the  circuit  court,  the  cause  was 
entered  correctly — Johnsons.  Kelly — upon  a  docket  of  pending  cases;  but, 
by  mistake,  was  entered  upon  the  judge's  docket,  Thompson  v.  Kelly,  and 
the  same  mistake  was  made  in  the  order  dismissing  the  appeal,  and  in  the 
writ  of  procedendo  which  was  awarded,  but -it  was  held,  this  clerical  error 
did  not  affect  the  jurisdiction  of  the  justice,  nor  the  proceedings  upon  the 
transcript. 

3.  Another  transcript  set  forth  a  judgment  rendered  by  the  justice  on 
the  26th  of  March,  and  an  execution  issued  thereon  the  15th  of  April  fol- 
lowing, and  return  thereof  nulla  bona,  accompanied  by  a  certificate  "that 
the  within  papers  are  a  true  copy  of  all  the  papers  and  proceedings  in  the 
case  of  Wilson  v.  Kelly."  Upon  objection  to  the  sufficiency  of  the  tran- 
script to  authorize  an  execution  to  be  issued  thereon  from  the  office  of  the 
clerk  of  the  circuit  court,  First,  that  the  justice  did  not  certify  that  the 
transcript  was  "  truly  copied  from  the  files  and  books  of  his  office ;"  Second, 
that  the  designation  in  the  justice's  certificate,  of  the  names  of  the  parties — 
Wilson  v.  Kelly — was  not  sufficiently  certain,  and  Third,  that  the  execu- 
tion could  not  be  legally  issued  until  after  the  expiration  of  twent3r  days 
from  the  judgment,  whereas  it  was  issued  on  the  twentieth  day,  it  was/^d, 
the  proceedings  were  sufficiently  regular. 

Appeal  from  the  Circuit  Court  of  Richland  county;  the 
Hon.  11.  S.  Canby,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  in  the  court  below 
by  Jackson  Kelly,  William  Kelly  and  Mary  Kelly  against 
Seth  Umfleet,  to  recover  out  lots  one,  two  and  three,  in  A. 
KitchelPs  out  lots  to  the  town  of  Olney,  being  a  part  of  the 
southeast  quarter  of  the  northeast  quarter  of  section  4,  town- 
ship 3,  range  10  east. 
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The  title  of  Umfleet  was  deduced  through  a  sale  under  exe- 
cution, issued  upon  a  transcript  of  a  judgment  rendered  by  a 
justice  of  the  peace. 

The  proceedings  in  the  suit,  upon  which  the  questions  arise, 
were  as  follows : 

On  the  19th  of  April,  1848,  P.  L.  Johnson  recovered  a  judg- 
ment against  James  Kelly  for  $80.40  and  costs,  before  N.  D. 
Jay,  J.  P.,  Richland  county,  111.  Kelly  filed  an  appeal  bond 
before  the  justice  of  the  peace  in  this  case  on  the  9th  of  May, 
1848.  The  clerk  of  the  circuit  court  received  the  appeal 
papers  on  the  10th  of  May,  and  marked  them  filed,  and  entered 
the  cause  on  the  record  of  said  court,  to-wit :  a  docket  of  the 
pending  causes  in  said  court  for  trial  at  the  next  term,  making 
the  entry  thus : 

"P.  L.  Johnson  "| 

vs.  V  Appeal." 

James  Kelly,  j 

In  afterward  making  up  the  docket  or  minute  book  for  the 
use  of  the  judge  at  that  May  term,  1848,  the  clerk,  by  mistake, 
wrote  it  thus  : 

"P.  L.  Thompson} 

vs.  V  Appeal." 

James  Kelly,   j 

When  the  defendant  was  called,  and  made  default  at  said 
term  in  said  cause,  the  judge  wrote  on  the  margin  of  said 
docket  opposite  said  cause,  the  words :  "Dismissed  with 
procedendo." 

In  entering  the  order  of  dismissal,  the  clerk  again,  by  mis- 
take, entered  the  name  of  the  plaintiff  as  P.  L.  Thompson 
instead  of  P.  L.  Johnson,  and  made  a  like  mistake  in  the  writ 
of  procedendo  to  the  justice  of  the  peace. 

The  clerk  entered  the  appeal  case  on  the  fee  book  and  rec- 
ord of  said  court,  correctly,  thus  : 

"P.  L.  Johnson  vs.  James  Kelly,"  and  filled  up  with  the 
items  of  costs  in  said  case. 

There  was  no  other  suit  in  the  court  against  James  Kelly. 
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On  the  13th  of  June,  1848,  the  justice  of  the  peace  noted  on 
his  docket  the  return  of  the  case,  and  issued  an  execution, 
which  was  returned  by  the  constable,  on  the  19th  of  August, 
1848,  endorsed  by  him,  "  no  property  found  to  satisfy  this 
writ." 

On  the  3d  of  November  following,  the  justice  certified  a 
transcript  as  follows  : 
"P.  L.  Johnson^ 

vs.  V  Demand  for  $80.40.    Suit  on  account  for 

James  Kelly.    J      the  sum  of  $80.40. 
The  defendant  appeared    on  the    19th  of  April,  1848,  and 
waived  the  right  of  process  and  went  to  trial,  and  after  hear- 
ing the  evidence,  judgment  is  rendered  against  him  for  the 
sum  of  $80.40  and  costs  of  suit,  this  19th  day  of  August,  1848. 

N.  D.  Jay,  J.  P. 
Bond  filed  and  the  cause  appealed  to  the  circuit  court   of 
Eichland  county,  111.,  this  9th  day  of  May,  1848. 

N.  D.  Jay,  J.  P. 
Suit  returned   to  this   office   by  procedendo,  13  June,  1848. 
Execution  issued  on   the  13  June,  1848.     H.  Barny,  Consta- 
ble.    Execution  returned  on  19th  day  of  August,  1848.     "No 
property  found  to  satisfy  the  debt." 

transcript  granted. 

State  of  Illinois,      > 
Richland  County,  j 

I,  N.  D.  Jay,  a  justice  of  the  peace  for  said  county,  do  cer- 
tify the  above  to  be  a  correct  transcript  of  said  judgment  as  it 
stands  on  my  docket. 

Given  under  my  hand  and  seal  this  3d  day  of  November, 
1848. 

N.D.Jay,  J.  P. 

This  transcript  was  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court,  together  with  a  copy  of  the  procedendo,  and  of  the 
execution  issued  by  the  justice. 

On  the  6th  day  of  the  same  month,  the  clerk  of  the  circuit 
court  issued  an  execution  upon  the  transcript  so    filed,   which 


1871.]  Umfleet  v.  Kelly  et  al  503 

Statement  of  the  case. 

was  subsequently  levied  upon  the  forty  acres  mentioned,  and  a 
sale  was  had  at  which  the  plaintiff  in  the  execution  became  the 
purchaser. 

After  the  expiration  of  twelve  months  from  that  sale,  Wil- 
son, as  a  judgment  creditor  of  Kelly,  made  redemption 
therefrom,  by  means  of  a  levy  and  sale  under  an  execution 
issued  out  of  the  office  of  the  clerk  of  the  circuit  court  on  a 
transcript  from  a  justice  of  the  peace,  Wilson  becoming  the 
purchaser  at  such  sale  and  receiving  a  deed  for  the  premises. 

Wilson's  judgment  before  the  justice  was  obtained  upon 
confession.  The  transcript  of  the  proceedings  in  this  case,  as 
certified  by  the  justice,  and  filed  in  the  office  of  the  clerk  of  the 
circuit  court,  was  as  follows  : 

"John  M.  Wilson  1 

vs.  >  Assumpsit,  March  26,  1850. 

James  Kelly.    J 

"Now  at  this  day  come  the  parties  in  their  proper  persons. 
The  defendant  waived  service  of  process,  and  acknowledged 
that  he  was  indebted  to  said  plaintiff  in  the  sum  of  $18.50  for 
legal  services  rendered  said  plaintiff  in  defending  five  attach- 
ment suits,  to  wit  :  Henry  Spring,  Bell,  Joseph  Somes,  O.  B. 
Ficklin,  and  M.  C.  McLain  vs.  said  Kelly,  and  agrees  that 
judgment  may  be  entered  by  the  court  that  the  said  John  M. 
Wilson  recover  the  said  sum  of  $18.50  and  costs  of  suit. 

G.  F.  Powers,  J.  P. 

"Execution  issued  on  the  15th  of  April,  1850.  Execution 
returned  on  the  16th  of  April,  no  property  found  in  this 
county  belonging  to  the  defendant. 

(copy  op  execution.) 

"State  op  Illinois,       \ 
Richland  County,  j 
The  People  of  the  State  of  Illinois,  to  any  Constable  of  said  county, 
greeting  : 

We  command  you  that  of  the  goods  and  chattels  of  James 
Kelly  in  your  county,  you  make  the  sum  of  $18.50  debt,  and 
$ — .75  costs,  which  John  M.  Wilson  lately  recovered    before 
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me  in  a  certain  plea  against  the  said  James  Kelly,  and  hereof 
make  return  to  me  within  seventy  days  from  this  date. 

Given  under  my  hand  and  seal  this  15th  day  of  April,  1850. 

G.  F.  Powers.  J.  P." 
(endorsed.) 

"Came  to  hand  15th  day  of  April,  1850,  at  6  o'clock.  I 
return  the  within  execution,  no  property  found  in  the  county 
belonging  to  the  defendant,  this  16th  day  of  April,  1850. 

P.  G.  Terry,  Constable." 

Also  the  following  certificate,  part  of  said  papers  filed  in 
said  case  along  with  said  transcripts  and  execution,  to  wit : 

"  I  do  hereby  certify  that  the  within  papers  are  a  true  copy 
of  all  the  papers  and  proceedings  in  the  case  of  Wilson  v. 
Kelly. 

Given  under  my  hand  and  seal,  this  16th  day  of  April,  1850. 

G.  F.  Powers,  J.  P." 

These  transcripts  and  copies  of  proceedings  were  offered  in 
evidence  by  the  defendant,  Umfleet,  together  with  the  sheriff's 
deed,  which  were  held  by  the  court  below  to  be  inadmissible. 
The  trial  resulted  in  a  finding  and  judgment  in  favor  of  the 
plaintiffs.     The  defendant  appealed. 

The  appellee  questions  the  sufficiency  of  the  transcript  in 
the  case  of  Johnson  against  Kelly,  upon  several  grounds : 
First,  that  it  did  not  contain  a  copy  of  the  execution  issued  by 
the  justice,  and  that  the  justice  did  not  certify  that  the  execu- 
tion which  was  recorded  in  the  clerk's  office  Avas  any  part  of 
the  proceedings  in  that  suit,  nor  that  it  was  issued  on  the 
judgment  certified  in  the  transcript.  Second,  that  the  appeal 
in  that  case  to  the  circuit  court  seems  never  to  have  been  dis- 
posed of,  having  been  placed  upon  the  docket  of  that  court  in 
name  of  Thompson  instead  of  Johnson. 

The  sufficiency  of  the  transcript  in  the  case  of  Wilson 
against  Kelly  is  also  questioned:  First,  because  the  justice 
does  not  certify  that  the  transcript  "  is  truly  copied  from  the 
files  and  books  of  his  office,"  as  the  statute  requires.  Second, 
that  the  designation  in  the  justice's  certificate,  of  the  names 
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of  the  parties — Wilson  v.  Kelly — was  not  sufficiently  certain. 
Third,  that  the  execution  could  not  be  legally  issued  until 
after  the  expiration  of  twenty  days  from  the  date  of  the  judg- 
ment, whereas  the  execution  in  this  case  was  issued  on  the 
twentieth  day — that  is,  the  judgment  was  rendered  on  the 
26th  of  March,  and  the  execution  was  issued  on  the  15th  of 
April  following. 

Mr.  H.  Hayward  and  Mr.  A.  Kitchell,  for  the  appellant. 

Messrs.  Bowman  &  Smith,  for  the  appellees. 

Per  Curiam  :  We  have  examined  this  record  with  care, 
and  fail  to  find  any  substantial  objections  to  the  transcript 
proceedings  before  the  justice  of  the  peace.  They  show  a  com- 
pliance with  all  the  requirements  of  the  statute.  The  justice 
of  the  peace  had  complete  jurisdiction,  and  if  a  clerical 
error  did  occur  in  the  title  of  the  cause  in  the  circuit  court, 
when  it  was  taken  there  by  appeal,  that  should  not  and  does 
not  prejudice,  or  affect  in  any  way  the  jurisdiction  of  the  jus- 
tice of  the  peace.  The  appeal  in  the  circuit  court,  to  which 
court  it  was  properly  taken,  was  dismissed  with  a  procedendo 
to  the  magistrate.  The  magistrate  issued  an  execution,  which 
was  returned  nulla  bona,  and  the  transcript  then  certified  to 
the  circuit  court,  on  which  an  execution  issued  from  that 
court,  and  duly  levied  on  the  premises  in  controversy,  adver- 
tised and  sold,  and  a  deed  made  to  the  purchaser  at  the  time 
required  by  law. 

We  fail  to  see  any  error  in  those  proceedings. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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James  Ambrose 

v. 
Henry  Raley. 

1.  Res  adjudicata — township  and  section  lines  in  the  town  of  Hudson, 
McLean  county,  tinder  act  of  18G7.  Where  a  bill  was  filed  under  the  provi- 
sions of  the  act  of  1867,  for  the  resurvey  and  establishing  of  corners  and 
lines  in  place  of  those  made  by  the  government  surveyors,  which  had 
become  obliterated,  the  lines  thereby  established  must  be  taken  and  held  to 
be  the  true  and  correct  lines,  as  between  parties  and  privies  to  the  decree. 

2.  Boundaries — of  their  extent.  Where  a  town  plat  calls  for  a  section 
line  as  the  boundary  of  the  lots  on  one  side,  when  that  line  becomes 
established  it  will  become  the  boundary  line  for  that  side  of  the  lots. 

3.  If,  however,  the  plat  calls  for  stakes  or  other  monuments  which  were 
beyond  the  section  line,  and  the  person  laying  out  the  lots  owned  the  land 
platted,  and  the  land  beyond  the  section  line,  then  a  purchaser  of  the  lots 
so  bounded  will  acquire  title,  as  against  the  proprietor  of  the  town,  to  the 
monuments  designated  by  the  plat. 

4.  The  owner  of  two  quarter  sections  of  land  lying  adjoining,  laid  out  a 
town  thereon,  the  plat  embracing  a  portion  of  each  quarter  section.  After- 
wards he  caused  to  be  laid  out  a  number  of  out  lots  around  the  original 
town  plat,  the  surveyor's  certificate  stating  that  he  "surveyed  into  out  lots 
and  streets  the  fractional  parts"  of  those  two  quarter  sections,  "  being  a 
part  of  each  quarter  left  fractional  around  the  town  plat  of  Hudson."  The 
plat  itself  made  no  reference  to  distance,  either  as  to  length  or  breadth  of 
the  out  lots,  nor  did  it  indicate  the  quantity  of  ground  they  contained,  or 
call  for  monuments  on  the  east  side.  It  was  held,  that  only  the  remaining  por- 
tions of  the  two  quarter  sections  were  embraced  in  the  survey  of  out  lots, 
and  that  the  section  line  formed  their  eastern  boundary. 

5.  Adverse  possession — of  its  requisite  duration  and  character. 
Adverse  possession,  sufficient  to  defeat  the  legal  title,  must  be  hostile  in  its 
inception,  and  continue  uninterruptedly  for  twenty  j'ears.  And  such  pos- 
session must  be  proved,  and  not  left  to  mere  conjecture;  and  it  must  be 
open,  and  of  such  a  character  as  lo  clearly  show  that  the  occupant  claims 
the  land  as  his  own,  exclusively. 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

Messrs.  Williams  &  Burr  and  Mr.  O.  T.  Reeves,  for  the 
appellant. 

Messrs.  Kerrick  &  Aldrich,  for  the  appellee. 
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This  was  an  action  of  ejectment  brought  by  appellee,  in  the 
McLean  Circuit  Court,  against  appellant,  for  the  recovery  of  a 
strip  of  land  on  the  boundary  between  two  tracts,  owned  by 
different  persons  severally. 

It  appears  from  the  evidence,  that  the  town  of  Hudson  was 
surveyed  into  lots  in  the  year  1836.  It  embraced  a  part  of 
two  quarter  sections,  referred  to  in  the  plat,  made  and  certified 
to  by  the  surveyor.  It  seems,  that  in  making  the  survey  and 
platting  the  town,  the  most  suitable  ground  was  selected,  with- 
out reference  to  the  lines  of  the  government  surveys,  and  that 
a  stone  was  planted  as  a  starting  point,  and  from  which  the 
survey  was  made.  The  lots  are  designated,  with  their  width 
and  length,  on  the  plat. 

The  out  lots  seem  to  have  been  subsequently  surveyed  and 
platted  in  May,  1837,  and  are  described  as  fractional  parts  of 
the  two  quarter  sections  which  remained  outside  of  the  origi- 
nal town  plat.  It  is  conceded  appellant  owns  out  lots  20  and 
21,  but  the  whole  controversy  is,  as  to  where  the  east  line  of 
these  lots  is  to  be  found.  Appellee  claims,  that  the  eastern 
boundary  is  the  line  between  sections  27  and  28,  while  appel- 
lant claims  the  line  is  several  rods  east  of  the  section  line. 

The  legislature  passed  an  act,  at  the  session  of  1867,  author- 
izing a  bill  to  be  filed  by  any  number  of  the  citizens  of  the 
township,  against  the  others,  to  have  commissioners  appointed 
to  resurvey  the  township,  and  establish  corners  and  lines  in 
place  of  those  made  by  the  government  surveyors,  which  had 
been  obliterated,  if  they  ever  existed,  and  thus  settle  disputes 
and  doubts  as  to  the  boundaries  of  lands  owned  in  the  town- 
ship. A  suit  was  commenced,  a  decree  rendered  appointing 
commissioners,  wTho  surveyed  and  platted  the  township,  which 
was  returned  to  and  approved  by  the  court.  By  that  survey, 
the  section  line  was  established  between  sections  27  and  28, 
and  appellee  contends  it  is  the  true  boundary  line  between  his 
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land  and  appellant's  lots;  but  appellant  insists  it  is  not  the 
true  line. 

Appellant  was  a  party  to  the  decree  rendered  in  that  case, 
and  until  it  is  reversed  he  must  be  bound  by  it.  The  section 
lines  then  established  must  be  taken  and  held  to  be  the  true 
and  correct  lines,  as  between  parties  and  privies  to  the  decree. 
And  if,  when  he  purchased  these  out  lots,  the  plat  called  for 
the  section  line  as  the  boundary  on  their  eastern  side,  then 
when  it  was  established  it  became  the  line  for  that  side  of  the 
lots.  If,  on  the  other  hand,  the  plat  called  for  stakes  or  other 
monuments,  and  the  person  laying  out  the  out  lots  to  the  town 
owned  the  land  platted,  and  the  land  eastward  of  the  section 
line,  then  appellant  acquired  title,  as  against  the  proprietor  of 
the  town,  to  the  monuments  designated  by  the  plat.  In  which 
mode  were  these  lots  described  ?  The  surveyor,  in  his  certifi- 
cate annexed  to  the  plat,  says  he  "surveyed  into  out  lots  and 
streets  the  fractional  parts  of  the  southeast  quarter  of  section 
21,  and  the  northeast  quarter  of  section  28,  township  25  north, 
range  2  east,  being  a  part  of  each  quarter  left  fractional  around 
the  town  plat  of  Hudson." 

From  this  certificate,  it  will  be  seen  that  it  was  the  portion 
of  each  quarter  section  that  remained  unplatted  that  he  had 
divided  into  out  lots.  There  is  nothing  in  the  certificate  which 
indicates  that  anything  was  embraced  in  these  out  lots  but 
land  within  the  two  quarter  sections  named,  but  on  the  con- 
trary, these  lots  are  expressly  limited  to  the  remaining  portion 
of  these  two  quarters.  It  would  do  violence  to  the  language 
of  the  certificate  to  hold  otherwise  ;  and  when  the  plat  itself 
is  examined,  we  find  no  reference  to  distance,  either  as  to 
length  or  breadth  of  these  or  other  out  lots,  nor  is  there  any- 
thing to  indicate  the  quantity  of  ground  they  contain  ;  neither 
do  they  call  for  monuments  on  the  east.  We  must  therefore 
assume,  that  the  section  line  is  the  eastern  boundary  of  these 
lots,  and  that  the  survey  by  the  commissioners  has  established 
that  boundary. 
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Nor  does  the  proof  show  continued  actual  possession  of  these 
lots  by  appellant,  and  those  under  whom  he  claims,  for  twenty 
years  before  this  suit  was  brought.  Adverse  possession,  suffi- 
cient to  defeat  the  legal  title,  must  be  hostile  in  its  inception, 
and  continue  uninterruptedly  for  twenty  years.  Turney  v. 
Chamberlain,  15  111.  271.  And  such  possession  must  be 
proved,  and  not  left  to  mere  conjecture ;  and  it  must  be  open, 
and  of  such  a  character  as  to  clearly  show  that  the  occupant 
claims  the  land  as  his  own,  exclusively.  McClellan  v.  Kellogg, 
17  111.  498.  Does  the  evidence  in  this  case  establish  these 
facts?  We  think  not.  There  is  no  evidence  in  the  record 
that  there  had  been  open,  visible,  adverse  possession  of  these 
lots  continuously  for  twenty  years.  Improvements  had  been 
made  on  them,  but  they  were  removed,  and  the  lots  per- 
mitted to  lie  vacant  and  unoccupied  by  any  one  for  a  con- 
siderable portion  of  the  preceding  twenty  years.  The  possession, 
whatever  its  character,  lacked  continuity,  and  was  wholly 
insufficient  to  create  the  bar  of  the  statute.  On  neither  ground, 
then,  has  appellant  succeeded  in  establishing  title  to  the  strip 
of  ground  between  the  section  line  and  the  point  east  thereof, 
where  he  claims  the  line  was  run  when  the  plat  was  made ; 
and  failing  to  establish  title,  the  judgment  of  the  court  below 
is  right,  and  it  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  took  no  part  in  the  decision  of  this  case. 


Samuel  Chase  et  al 

v. 

Chaeles  E.  Cheney. 

1.  Ecclesiastical  trial  of  a  clergyman — in  the  protestant  episcopal 
church — of  the  commission  appointing  the  presenters.  The  appointment  b)r 
the  bishop,  of  three  persons  to  investigate  a  charge  against  a  clergyman, 
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and  presentment  make,  may  be  made  in  such  manner  as  he  may  choose, — 
the  appointment  need  not  be  in  writing,  nor  does  the  canon  on  that  subject 
require  any  commission  to  be  issued.  So  that  an  objection,  where  a  com- 
mission, in  form,  was  issued,  that  it  recited  that  the  information  upon 
which  the  bishop  acted,  was  "  credible  information,"  and  thereby  excluded 
the  hypothesis  that  he  exercised  the  power  of  appointment  in  any  other 
mode,  such  as  was  prescribed  by  the  canon,  can  not  avail,  as  affecting  the 
jurisdiction  of  the  ecclesiastical  court  over  the  subject  matter  of  the  pre- 
sentment. 

2.  In  such  case,  the  jurisdiction  of  the  church  court  does  not  depend 
upon  the  source  of  the  facts  communicated  to  the  bishop.  Even  though 
he  should  disregard  the  canons,  and  transcend  the  limits  of  his  power  in 
that  regard,  that  could  not  be  pleaded  to  the  jurisdiction. 

3.  Same — of  the  presentment — its  sufficiency,  and  by  whom  to  be  determined. 
The  sufficiency  of  the  presentment,  when  made,  in  respect  to  the  specifica- 
tion of  time,  place  and  circumstance,  will  not  be  inquired  into  by  the  secu- 
lar courts,  but  that  must  be  determined  b}'  the  spiritual  court  before  which 
the  cause  is  to  be  tried. 

4.  But  if  the  secular  courts  had  the  power  to  determine  the  sufficienc}r 
of  the  presentment,  the}^  would  not  test  its  correctness  by  the  strict  rules 
of  criminal  pleading,  but  hold  that  if  it  is  so  plainly  drawn  that  the  nature 
of  the  offense  may  be  understood,  it  would  be  sufficient. 

5.  Where  the  gravamen  of  the  presentment  was  the  omission  of  the 
words  "  regenerate"  and  "regeneration,"  in  the  ministration  of  the  sacra- 
ment of  infant  baptism,  as  to  time  it  was  alleged  the  offense  was  committed 
"at  divers  times  during  the  two  years  last  past,"  and  "at  divers  times  dur- 
ing the  six  months  last  past."  This  was  held  sufficient  in  regard  to  the  time 
laid.     The  allegation  of  the  precise  time  was  not  essential. 

6.  Same — as  to  limitation.  There  is  no  limitation,  in  point  of  time,  to 
the  inquiry  by  a  church  court,  as  to  offenses. 

7.  Same — of  the  right  of  challenge  by  the  accused.  The  canon  of  the  pro- 
testant  episcopal  church  which  authorizes  the  formation  of  an  ecclesiasti- 
cal tribunal,  directs  that  the  bishop  shall  furnish  a  list  of  eight  presbyters 
to  the  accused,  and  he  shall  select  not  less  than  three  nor  more  than  five 
from  this  list,  who  shall  constitute  the  court.  To  this  extent,  and  this  only, 
is  the  right  of  challenge  allowed.  The  spiritual  court  will  not  be  com- 
pelled to  observe  the  rule  of  law  as  to  challenge  of  jurors. 

8.  Same — of  the  notice  for  trial.  It  is  too  late  to  question  the  suffi- 
ciency of  the  notice  for  trial  in  such  case,  after  the  party  has  appeared  in 
person  and  made  no  pretense  that  he  had  not  had  time  to  prepare  for 
trial. 

9.  Same— -for  what  purpose  the  civil  courts  loill  interfere.  The;  civil  courts 
will  interfere  with   churches  and  religious   associations,  when   rights  of 
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property  or  civil  rights  are  involved,  but  will  not  revise  the  decisions  of 
such  associations  upon  ecclesiastical  matters,  merely  to  ascertain  their 
jurisdiction.  The  decisions  of  ecclesiastical  courts  are  final  as  to  what 
constitutes  an  offense  against  the  discipline  of  the  church. 

10.  So  where  a  clergyman  of  the  protectant  episcopal  church  was 
charged  with  the  offense  of  omitting  the  words  "regenerate  "  and  "regen- 
eration," in  the  ministration  of  the  sacrament  of  infant  baptism,  it  was 
held,  the  secular  courts  would  not  inquire  whether  the  alleged  omission 
was  an  offense  against  the  laws  of  the  church.  That  was  a  question  of 
ecclesiastical  cognizance  alone.  The  church  should  enact  and  construe  its 
own  laws,  and  enforce  its  own  discipline,  without  the  interference  of  the 
legal  tribunals. 

11.  A  rector  of  the  protestant  episcopal  church  has  not  such  a  vested 
right  in  his  office — such  a  property  in  the  right  to  preach,  and  in  the  salary 
and  emoluments  pertaining  thereto — as  will  authorize  the  civil  courts  to 
interpose  upon  that  ground  to  restrain  an  ecclesiastical  court  in  his  trial  for 
an  alleged  offense  against  the  canons  and  discipline  of  the  church.  The 
contract  of  employment  and  for  his  salary  must  be  construed  and  enforced 
by  reference  to  the  canons,  which  form  a  part  of  it.  If  the  minister  be 
suspended  or  deposed  for  any  ecclesiastical  offense,  his  right  to  the  salary 
and  emoluments  is  gone. 

12.  Same — constitutional  restriction  upon  the  legislature  and  the  courts. 
The  constitution  of  the  State  forbids  any  legislative  or  judicial  interference 
with  churches  or  voluntary  religious  associations,  unless  the  rights  ef 
property,  or  civil  rights,  are  involved  in  the  controversy. 

13.  Mr.  Chief  Justice  Lawrunce  and  Mr.  Justice  Sheldon  dissent 
from  the  view  that,  in  the  administration  of  ecclesiastical  discipline,  and 
where  there  is  no  other  right  of  property  involved  than  the  loss  of  the 
clerical  office  or  salary,  as  an  incident  to  such  discipline,  a  spiritual  court 
is  the  exclusive  judge  of  its  own  jurisdiction,  under  the  laws  or  canons  of 
the  religious  association  to  which  it  belongs,  and  its  decision  of  that  ques- 
tion is  binding  upon  secular  courts,  and  hold  that  such  courts  should 
examine  the  question  of  jurisdiction,  without  regard  to  the  decision  of  the 
spiritual  court  itself,  and  if  they  find  such  tribunal  has  been  organized  in 
defiance  of  the  laws  of  the  association,  and  is  exercising  a  merely  usurped 
and  arbitrary  power,  they  should  furnish  such  protection  as  the  laws  of 
the  land  will  give. 

Writ  of  Error  to  the  Superior  Court  of  Chicago ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

This  was  a  suit  in -chancery,  instituted   in  the  court  below, 
by  Charles   E.   Cheney,  against  Samuel   Chase  and  others,  to 
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enjoin  the  action  of  an  ecclesiastical  court,  convened  under 
the  following  circumstances  :  The  Rev.  Charles  Edward 
Cheney,  a  clergyman  of  the  protestant  episcopal  church,  and 
rector  of  Christ  church,  in  the  city  of  Chicago,  being  charged 
with  having  committed  certain  offenses  against  the  constitu- 
tion and  laws  of  the  church,  the  following  commission  was 
issued  by  the  Bishop  of  Illinois : 

"  To  the  Rev.   George  F.  Cushman,  D.   D.,  rector  of  the  church  of  the 
Redeemer,  Princeton;   Rev.  Richard  F.  Sweet,  B.  D.,  rector  of  the 
church  of  the  Epiphany,  Chicago,  and  Hon.  L.  B.  Otis,  of  Chicago,  a 
commission  appointed  by  the  ecclesiastical  authority  of  Illinois,  and 
under  the  provisions  of  canon  20  of  said  diocese,  in  relation  to  charges 
against  Charles  E.   Cheney,  a  rector   of  Christ  church,  Chicago,  the 
bishop  of*  Illinois,  greeting: 
"  Having  been  credibly  informed  that  the  Rev.  Charles  E. 
Cheney,  rector  of  Christ  church,  in   the  city  of  Chicago,  had 
in  substance  stated  that  he  could  not  conscientiously  use  the 
office  in  the  Book  of  Common   Prayer  for  the  administration 
of  public  baptism  to  infants,  and  that,  in  consequence,  and  at 
divers  times,  he  habitually  had  altered  by  omission  or  other- 
wise, that  service  in  the  public  administration  of  baptism  to 
infants,  and  especially  in  omitting   the   word  '  regenerate/  or 
the  word   '  regeneration/  occurring  in  the  said  service,   and 
that  he  assumed  the  right  and  privilege  of  thus  altering  the 
prescribed  form  of  this  sacrament,  I  called  ujjon  the  Rev.  Mr. 
Cheney  at  his  residence,  on  Monday,  May  31,  last  past,  in  the 
afternoon,  and,  finding  him  at  home,  had  with  him  a  full  con- 
versation on  the  whole  subject.     On  my  way  to  this  interview, 
I  called  on  the  Rev.  Edward  Sullivan,  M.  A.,  rector  of  Trin- 
ity church,  whom  I  knew  to  be  a  friend  of  Rev.  Mr.  Cheney, 
to  ask  him  (Mr.  S.)  to  accompany  me  and  to  be  present  dur- 
ing the  intended  interview.     Rev.  Mr.   Sullivan   was  not  at 
home,   however,  so    that   the    interview    was   private  to  Mr. 
Cheney  and  myself. 

"In  the  conversation  which  thus  took  place  in  the  library 
of   the  parsonage,   the  Rev.   Charles   E.    Cheney,    aforesaid, 
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declared  to  me  that  the  statement,  which  I  repeated  in  sub- 
stance, as  having  been  made  to  me,  was  the  fact,  so  far  as  it 
related  to  his  (Mr.  Cheney's)  acts,  feelings,  and  purposes ; 
that  he  could  not  conscientiously  use  the  office  for  the  public 
baptism  of  infants  as  set  forth  in  the  Book  of  Common 
Prayer  by  the  church  ;  that  he  habitually  made  changes  in  it 
to  adapt  it  to  his  own  conscientious  scruples,  and  the  appre- 
hended injurious  construction  of  portions  of  said  service  by 
his  congregation ;  that  he  omitted  therefrom,  and  especially 
the  words  '  regenerate '  and  '  regeneration/  wherever  either 
occurred,  and  that  he  should  continue  to  do  so. 

"  During  a  protracted  interview,  I  made  full  effort,  accord- 
ing to  my  ability,  by  explanation,  argument,  and  appeal,  to 
remove  his  scruples  and  to  induce  him  to  conform  in  the 
future  to  the  worship  of  the  church  and  the  administration  of 
the  sacrament  to  which  he,  on  ordination,  and  as  a  priest  in 
this  church,  had  solemnly  and  distinctly  pronounced  con- 
formity. 

"  I  set  forth  to  him,  as  a  godly  admonition  in  my  relation 
to  him  as  a  bishop,  his  bounden  duty  of  obedience  to  author- 
ity, and  warned  him  of  the  painful  consequences  of  discipline 
which  must  follow;  but  Mr.  Cheney  continued  steadily  in  the 
same  position — that  he  could  not  and  would  not  use  the  servi- 
ces in  question  as  prescribed. 

"At  the  close  it  was  agreed  that  Mr.  Cheney  should  take  a 
week — a  suggestion  coming  from  myself,  and  the  limit  of  time 
being  named  by  Mr.  Cheney  himself — for  a  deliberate  con- 
sideration of  the  matter,  with  the  assurance  from  me  that  I 
should  feel  it  my  imperative  duty  to  take  measures  for  his 
presentment  and  trial  for  thus  violating  his  ordination  vows 
and  altering  the  prescribed  services  unless  he  should  with- 
draw the  determination  he  expressed,  and  give  me  sufficient 
assurance  that  he  would  hereafter  conform  to  the  appointed 
ritual  of  the  church. 

33— 58th  III. 
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"  At  the  expiration  of  the  time,  and  on  or  about  Thursday, 
June  10,  I  received  from  Mr.  Cheney  a  note,  of  which  the 
following  is  a  correct  copy : 

"  '  Cheist  Church,  Charles  E.  Cheney,  Rector,      1 

June  10,  1869.  J 

"  'Reverend  and  Dear  Sir  :  I  regret  that  circumstances  com- 
pelled me  to  delay,  for  a  few  hours,  the  answer  which  I  prom- 
ised to  send  you  in  one  week  from  our  conversation  on  Mon- 
day, the  31st  ultimo.  After  most  serious  and  prayerful  delib- 
eration, I  can  only  say  that  I  have  been  able  to  arrive  at  no 
other  conclusion  than  that  I  expressed  to  you. 
Very  truly  yours, 

Charles  Edward  Cheney. 

"  (  To  Rt.  Rev.  Henry  J.  Whitehouse.'" 

"This  note  refers  expressly  to  the  decision  received  after 
the  deliberation  expressed  in  the  conversation  alluded  to 
above,  and  it  must  be  taken,  therefore,  to  admit  a  change  or 
alteration  of  the  office  for  infant  baptism,  and  an  omission 
from  the  prescribed  form,  especially  of  the  words  '  regene- 
rate '  and  '  regeneration/  and  the  resolution  to  continue  the 
same  alterations  and  omissions,  all  personal  appeal  and  official 
admonition  from  myself  to  the  contrary  notwithstanding.  I, 
therefore,  have  reason  to  believe  that  the  said  Rev.  Charles  E. 
Cheney,  rector  of  Christ  church,  Chicago,  is  under  imputation 
of  being  guilty  of  offenses  and  misconduct  for  which  he  is 
liable  to  be  tried,  and  that  the  interests  of  the  church  require 
an  investigation. 

"  Therefore,  in  obedience  to  the  provisions  of  canon  20,  of 
the  diocese  of  Illinois,  I  do  hereby  appoint  you, as  trusty  and 
well  beloved  presbyters  and  laymen  of  my  jurisdiction,  George 
F.  Cushman,  D.  D.,  rector  of  the  church  of  the  Redeemer, 
Princeton,  Rev.  Richard  F.  Sweet,  B.  D.,  rector  of  the  church 
of  the  Epiphany,  Chicago,  and  Hon.  Lucius  B.  Otis,  of  Chi- 
cago, or  a  majority  of  the  same,  to  examine  the  case,  and  if,  in 
your  opinion,  there  be  sufficient  grounds  for  a  presentment, 
you  shall   present  the  said   clergyman,  said  Rev.  Charles  E. 
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Cheney,  to  me,  the  bishop,  that  I  may  proceed  to  order  a  trial 
according  to  canonical  provisions  therefor. 

Given  under  my  hand  and  Episcopal  seal,  this  12th  day  of 
June,  A.  D.,  1869,  and  the  eighteenth  of  my  consecration. 
Henry  J.  Whitehouse,  Bishop  of  Illinois." 

In  pursuance  of  this  commission  a  presentment  was  made, 
as  follows : 
"To  the  Right  Reverend,  the  Bishop  of  Illinois: 

"The  undersigned,  a  commission  appointed  by  the  ecclesias- 
tical authority  of  the  diocese  of  Illinois,  under  the  provisions 
of  canon  XX  of  said  diocese,  to  examine  the  case  of  the  Rev. 
Charles  E.  Cheney,  a  presbyter  of  said  diocese,  and  rector  of 
Christ  church,  in  the  city  of  Chicago,  and  diocese  of  Illinois, 
who  is  under  the  imputation  of  having  been  guilty  of  offenses 
and  misconduct  for  which  he  is  liable  to  be  tried,  having  duly 
considered  the  evidence  produced  before  us,  and  examined  the 
case,  and  there  being  in  our  opinion  sufficient  grounds  for 
presentment,  and,  acting  under  and  according  to  the  provi- 
sions of  said  canon,  do  hereby  present  the  said  Rev.  Charles 
E.  Cheney  to  you  for  trial,  upon  the  following  charges  and 
specifications : 

Charge  I.  Violation  of  article  8  of  the  constitution  of 
the  protestant  episcopal  church,  which  provides,  in  substance, 
that  a  Book  of  Common  Prayer,  administration  of  the  sacra- 
ments, and  other  rites  and  ceremonies  of  the  church,  when 
established  by  the  general  convention,  shall  be  used  in  the 
protestant  episcopal  church,  in  those  dioceses  which  shall  have 
adopted  said  constitution.  Xo  alteration  shall  be  made  in  the 
Book  of  Common  Prayer,  or  other  offices  of  the  church, 
unless  the  same  shall  be  proposed  in  one  general  convention, 
and  by  a  resolve  thereof  made  known  to  the  convention  of 
every  diocese,  and  adopted  at  the  subsequent  general  conven- 
tion. And  it  is  averred,  that  the  general  convention  of  said 
church  has  established  and  set  forth  a  Book  of  Common 
Prayer,  administration  of  the  sacraments,  and  other  rites  and 
ceremonies  of  the  church,   to  wit:  in  the  year  A.  D.,  1789; 
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and  it  is  also  averred  that  the  diocese  of  Illinois  has  acceded 
to  and  adopted  the  said  constitution,  to  wit:  more  than  thirty 
years  prior  to  this  date. 

"Specification  1 — In  this,  that  the  said  Rev.  Charles  E. 
Cheney,  a  presbyter  of  the  diocese  of  Illinois,  and  rector  of 
Christ  church,  in  the  city  of  Chicago,  in  said  diocese,  at  div- 
ers times  during  the  two  years  last  past,  and  while  publicly 
officiating  in  conducting  religious  services  in  said  church,  did 
intentionally  make  alterations  in  the  use  of  the  Book  of  Com- 
mon Prayer  and  offices  therein  set  forth,  contrary  to  the  law 
and  settled  order  of  this  church. 

"Specification  2 — In  this,  that  the  said  Rev.  Charles  E. 
Cheney,  a  presbyter  of  the  diocese  of  Illinois,  and  rector  of 
Christ  church,  in  the  city  of  Chicago,  in  said  diocese,  at  divers 
times  during  the  two  years  last  past,  in  the  parish  of  Christ 
church,  Chicago,  in  the  administration  of  public  baptism  to 
infants,  did  intentionally  omit  to  use  the  word  'regeneration/ 
and  the  word  '  regenerate/  wherever  either  occurred  in  the 
office  set  forth  for  that  purpose  in  the  Book  of  Common 
Prayer,  administration  of  the  sacraments,  and  other  rites  and 
ceremonies  of  this  church. 

"Specification  3 — In  this,  that  the.  said  Rev.  Charles  E. 
Cheney,  a  presbyter  of  the  diocese  of  Illinois,  and  rector  of 
Christ  church,  in  the  city  of  Chicago,  in  said  diocese,  at  div- 
ers times  during  the  two  years  last  past,  in  the  ministration 
of  baptism  to  infants,  in  said  church,  did  intentionally  neglect 
and  omit  to  use  the  office  set  forth  and  established  by  this 
church,  in  the  Book  of  Common  Prayer,  in  manner  and  form 
as  the  said  office  is  set  forth  and  established  in  said  book ;  but, 
on  the  contrary,  did  omit  the  word  'regenerate  ?  therefrom, 
in  one  or  more  of  the  places  where  it  occurs  in  said  office. 

"Charge  II.  Violation  of  his  engagement  to  conform  to 
the  doctrines  and  worship  of  the  protestant  episcopal  church, 
in  the  United  States,  contained  in  the  declaration  which  was 
subscribed  by  him  before,  and  as  an  absolute  condition  pre- 
liminary to,  his  ordination  as  a  minister  in  said  church,  as 
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prescribed  and  set  forth  in  article  7  of  the  constitution 
adopted  in  general  convention  of  said  church,  and  which 
declaration  is  as  follows  :  '  I  do  believe  the  Holy  Scriptures 
of  the  Old  and  New  Testament  to  be  the  word  of  God,  and  to 
contain  all  things  necessary  to  salvation ;  and  I  do  solemnly 
engage  to  conform  to  the  doctrines  and  worship  of  the  protest- 
ant  episcopal  church  in  the  United  States.-' 

"Specification  1 — In  this,  that  the  said  Rev.  Charles  E. 
Cheney,  a  presbyter  of  the  diocese  of  Illinois,  and  rector  of 
Christ  church,  in  the  city  of  Chicago,  in  said  diocese,  at  div- 
ers times  during  the  two  years  last  past,  and  while  officiating 
as  a  minister  in  said  church,  did  intentionally  make  material 
alterations  and  omissions  in  the  use  of  the  Book  of  Common 
Prayer,  and  offices  therein  set  forth,  in  violation  of  his  solemn 
engagement  to  conform  to  the  doctrines  and  Avorship  of  the 
protestant  episcopal  church  in  the  United  States. 

"  Specification  2 — In  this,  that  the  said  Rev.  Charles  E. 
Cheney,  a  presbyter  of  the  diocese  of  Illinois,  and  rector  of 
Christ  church,  in  the  city  of  Chicago,  in  said  diocese,  at  div- 
ers times  during  the  six  months  last  past,  at  the  usual  religi- 
ous services  held  at  said  church,  for  the  ministration  of 
public  baptism  of  infants,  according  to  the  office  or  order  for 
the  same,  as  set  forth  in  the  Book  of  Common  Prayer,  did 
purposely  omit,  to  read,  say,  or  use  the  word  '  regeneration ' 
and  the  word  '  regenerate/  wherever  either  of  said  words 
occurred  in  said  office  or  order,  in  violation  of  his  solemn 
engagement  to  conform  to  the  doctrines  and  Avorship  of  the 
protestant  episcopal  church  in  the  United  States. 

"  Specification  3 — In  this,  that  the  said  Pev.  Charles  E. 
Cheney,  a  presbyter  of  the  diocese  of  Illinois,  and  rector  of 
Christ  church,  in  the  city  of  Chicago,  in  said  diocese,  at  div- 
ers times  during  the  six  months  last  past,  while  in  the 
discharge  of  his  official  duties  in  the  parish  of  Christ  church, 
aforesaid,  in  the  administration  of  the  sacrament  of  baptism 
to  infants,  did  intentionally  omit  to  use  the  word  '  regene- 
rate '  in  one  or  more  of  the  places  Avhere  said  Avord  occurs  in 
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the  office  set  forth  for  that  purpose  in  the  Book  of  Common 
Prayer  ;  all  of  which  is  an  unauthorized  omission,  and  a  vio- 
lation of  the  solemn  engagement  to  conform  to  the  doctrines 
and  worship  of  this  church. 

"  Charge  III.  Violation  of  the  solemn  promise  and  vow 
made  by  him  at  his  ordination,  which  was  in  substance  as 
follows : 

"'Question  by  the  Bishop — '  Will  you,  then,  give  your  faith- 
ful diligence,  always  so  to  minister  the  doctrines  and  sacra- 
ments, and  the  discipline  of  Christ  as  the  Lord  hath  com- 
manded, and  as  this  church  hath  received  the  same  according 
to  the  commandments  of  God,  so  that  you  may  teach  the 
people  committed  to  your  care  and  charge  with  all  diligence 
to  keep  and  observe  the  same?' 

"  'Answer — '  I  will  do  so  by  the  help  of  the  Lord/ 

"  Specification  1 — In  this,  that  the  Rev.  Charles  E.  Cheney, 
a  presbyter  of  the  diocese  of  Illinois,  and  rector  of  Christ 
church,  in  the  city  of  Chicago,  in  said  diocese,  at  divers  times 
during  the  12  months  last  past,  and  while  officiating  in  public 
religious  services  in  said  church,  did  purposely  make  material 
alterations  and  omissions  in  such  services  as  set  forth  and 
established  by  this  church  in  the  book  commonly  called  '  The 
Book  of  Common  Prayer/  and  in  violation  of  the  solemn 
ordination  vow,  that  he  would  minister  the  doctrine,  sacra- 
ments, and  discipline  as  this  church  hath  received  the  same. 

"  Specification  2 — In  this,  that  the  Rev.  Charles  E.  Cheney, 
a  presbyter  of  the  diocese  of  Illinois,  and  rector  of  Christ 
church,  in  the  city  of  Chicago,  in  said  diocese,  at  divers  times 
during  the  two  years  last  past,  and  while  in  the  discharge  of 
his  official  duties  as  such  rector  in  said  church,  did  intention- 
ally administer  the  sacrament  of  baptism,  in  the  case  of 
infants,  without  using  the  word  '  regenerate/  and  the  word 
'  regeneration/  as  said  words  occur  in  the  office  set  forth,  and 
established  by  this  church  for  '  the  ministration  of  public 
baptism  of  infants/  all  of  which  is  in  violation  of  his  solemn 
ordination  vow,  that  he  would  minister  the  sacraments  as  this 
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church  hath  received  the  same,  and  teach  the  people  commit- 
ted to  his  care  and  charge  to  keep  and  observe  the  same. 

"Specification  3 — In  this,  that  the  Rev.  Charles  E.  Cheney, 
a  presbyter  of  the  diocese  of  Illinois,  and  rector  of  Christ 
church,  in  the  city  of  Chicago,  in  said  diocese,  at  divers  times 
during  the  two  years  last  past,  in  the  church  building  belong- 
ing to  said  parish,  did,  in  the  ministration  of  baptism  to 
infants,  designedly  omit  to  use  the  word  '  regenerate '  in  one 
or  more  of  the  places  where  said  word  occurs  in  the  office  set 
forth  by  this  church  to  be  used  on  such  occasions;  all  of 
which  is  in  violation  of  his  solemn  ordination  vow  and  prom- 
ise that  he  would  with  all  diligence  teach  the  people  com- 
mitted to  his  care  and  charge  the  doctrines,  sacraments  and 
discipline  of  Christ  as  this  church  hath  received  the  same. 

"  Dated  at  the  city  of  Chicago,  the  21st  day  of  June,  A. 
D.,  1869. 

"  George  F.  Cushman,  D.  D., 
Rector  of  the  church  of  the  Redeemer,  Princeton, 

"Richard  F.  Sweet,  B.  D., 
Rector  of  the  church  of  the  Epiphany,  Chicago. 
"L.  B.  Otis." 

And  thereupon  the  following  citation  was  issued : 

"  Chicago,  Diocese  of  Illinois. 
"To  the  Rev.  Charles  Edioard  Cheney,  rector  of  Christ  church, 
Chicago : 

"  The  commission  of  three  persons,  two  of  whom  are  presby- 
ters, whom  I  appointed,  acting  according  to  canon  20  of  the 
diocese  of  Illinois,  viz.  : 

"The  Rev.  George  F.  Cushman,  D.  Director  of  the  church 
of  the  Redeemer,  Princeton  ;  the  Rev.  Richard  F.  Sweet,  B.  D., 
rector  of  the  church  of  the  Epiphany,  Chicago ;  Hon.  Lucius 
B.  Otis,  Chicago,  to  examine  the  offense  and  misconduct  for 
which  I  consider  you  liable  to  be  tried,  and  that  the  interest 
of  the  church  requires  an  investigation — have  found,  in  their 
opinion,  sufficient  grounds  for  a  presentment,  and  have  accord- 
ingly presented  you  for  trial. 
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"  I,  therefore,  the  bishop  of  the  diocese  of  Illinois,  do  here- 
with serve  upon  you  a  certified  copy  of  said  presentment,  by 
the  hands  of  Rev.  John  Harris  Knowles,  presbyter,  canon  of 
the  cathedral,  acting  as  my  commissary  for  this  purpose. 

"And  I  do,  by  these  presents,  cite  you,  the  Rev.  Charles 
Edward  Cheney,  to  appear  and  answer  thereto  before  a  court 
which  shall  be  duly  organized  and  convened,  on  Wednesday, 
July  21st  next,  in  the  chapel  of  the  cathedral  of  Sts.  Peter 
and  Paul,  on  the  corner  of  Washington  and  Peoria  streets,  in 
the  city  of  Chicago,  at  10  o'clock  in  the  morning. 

"And  in  pursuance  with  section  3  of  canon  20  of  the  diocese 
of  Illinois,  I  hereby  furnish  you  a  list  of  eight  presbyters 
entitled  to  seats  in  the  convention.  From  which  list  you  shall 
select  not  less  than  three,  nor  more  than  five,  who  shall  be 
assessors  to  try  the  facts  in  issue. 

"And  if  within  twelve  days  of  the  date  of  this  notice  and 
citation  being  served  upon  you,  you  shall  fail  by  neglect  or 
refusal  to  make  such  selection,  and  to  notify  me  of  the  names 
of  the  presbyters  thus  chosen,  then  and  in  that  event  shall  the 
standing  committee  select  for  you,  and  the  presbyters  thus 
selected  shall  be  the  assessors  in  the  case,  the  same  as  if 
selected  by  yourself. 

"List  of  presbyters:  Rev.  Cornelius  T.  Abbott,  rector  of  St. 
Paul's  church,  Alton,  and  rural  dean  ;  Rev.  Thos.  N.  Bene- 
dict, minister  of  St.  Luke's  church,  Wyoming,  P.  O.,  Robin's 
Nest;  Rev.  John  Benson,  rector  of  St.  John's  church,  Peoria; 
Rev.  Fred.  W.  Boyd,  D.  D.,  rector  of  Grace  church,  Gales- 
burg  ;  Rev.  Samuel  Chase,  D.  D.,  rural  dean,  vice  President 
Jubilee  College,  rector  of  Christ  church,  Robin's  Nest ;  Rev. 
Sidney  Corbett,  B.  D.,  rector  of  St.  John's  church,  Quincy, 
rural  dean  ;  Rev.  Henry  N.  Pierce,  D.  D.,  rector  of  St.  Paul's 
church,  Springfield,  rural  dean  ;  Rev.  A.  W.  Snyder,  rector  of 
Calvary  church,  Chicago. 

"  Should  you,  the  accused,  desire  any  witness  or  witnesses  to 
be  summoned  by  such  authority  as  the  bishop  may  be  able  to 
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exert,  I  will  issue  suitable  summons  on  being  furnished  with 
the  name  or  names. 

"Given  under  my  hand  and  Episcopal  seal,  this  21st  day  of 
June,  A.  D.,  1869  ;  and  in  the  eighteenth  year  of  my  conse- 
cration. 

"  Henry  J.  Whitehouse,  Bishop  of  Illinois." 

To  these  various  proceedings  the  respondent  took  excep- 
tions, which  are  set  forth  in  the  two  papers  following : 

"Diocese  of  Illinois — In  the    matter  of  the  presentment  of 

George  F.  Cushman,  D.  D.,  Eichard  F.  Sweet,  B.  D.,  and  L. 

B.  Otis  vs.  Rev.  Charles  Edward  Cheney. 

"  To  the  Rev.  Samuel   Chase,  D.  D.,  Rev.    Thomas  N.  Benedict, 

Rev.  John  Benson,  Rev.  Henry  N.  Pierce,  D.  D.,  and  Rev. 

A.  W.  Snyder — Protest  and  objection  : 

"  Charles  Edward  Cheney,  the  accused  in  the  alleged  pre- 
sentment aforesaid,  not  admitting  the  charges  and  specifica- 
tions in  said  alleged  presentment  contained  are  therein  well 
and  sufficiently  stated  and  set  forth,  nor  that  the  same  or  any 
or  either  of  them  are  or  is  true,  nor  that  the  citation  issued 
thereon  is  sufficient  in  form  or  substance  :  Nevertheless,  by 
way  of  objection  and  protest,  says  that  cognizance  of  the  said 
alleged  presentment,  and  the  charges  and  specifications,  mat- 
ters and  things  therein,  can  not  be  taken  by  Rev.  Samuel 
Chase,  D.  D.,  Rev.  Thomas  N.  Benedict,  Rev.  John  Benson, 
Rev.  Henry  N.  Pierce,  D.  D.,  and  Rev.  A.  W.  Snyder,  who 
now  and  here  appearing  claim  as  a  court  so  to  do,  upon  the 
grounds  severally  assigned  following,  to  wit : 

"First.  Because  eight  presbyters  canonically  qualified  to  act 
as  assessors  in  the  premises  have  not  presented  themselves, 
and  are  not  present  at  this,  the  return  day  of  the  citation 
issued  herein,  at  the  time  and  place  therein  specified  for  the 
selection  therefrom  by  the  accused  of  not  less  than  three  nor 
more  than  five,  to  act  as  assessors  as  aforesaid. 

"Second.  Because  the  said,  the  Rev.  Samuel  Chase,  D.  D., 
Rev.  Henry  N.  Pierce,  D.  D.,  Rev.  Thomas  N.  Benedict,  Rev. 
John  Benson,  and  Rev.  A. W.  Snyder,  decline  to  be  examined  by, 
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or  on  behalf  of,  the  accused  touching  their  qualifications  to 
sit  as  assessors  constituting  the  court  for  the  trial  of  the  pre- 
sentment herein,  in  respect  to  the  formation  or  expression  by 
either  of  them  of  an  opinion  as  to  the  guilt  or  innocence  of 
the  accused  in  the  premises. 

"Third.  Because  the  said,  the  Rev.  A.  W.  Snyder  has 
formed  and  expressed  the  opinion  that  the  accused  is  guilty  in 
the  premises,  and  he  is  therefore  incompetent  to  sit  as  an 
assessor  on  the  trial  of  said  alleged  presentment. 

"Fourth.  Because  no  list  of  eight  presbyters  qualified  to  sit 
upon  the  trial  of  said  presentment  has  been  furnished  to 
accused,  out  of  which  to  select  assessors,  as  by  canon  provided. 

"For  which  said  several  reasons,  one  or  some  of  them,  the 
accused  insists  that  the  said,  the  Rev.  Samuel  Chase,  D.  D., 
Rev.  Thomas  N.  Benedict,  Rev.  John  Benson,  Rev.  Henry  N". 
Pierce,  D.  D.,  and  Rev.  A.  W.  Snyder,  ought  not  to  act  as 
assessors  constituting  a  court  in  the  premises,  and  can  not 
lawfully  proceed  so  to  do. 

Chart.es  Edward  Cheney. 

"Diocese,  of  Illinois — In  the  matter  of  the  presentment  of 
George  F.  Cushman,  D.  D.,  Richard  F.  Sweet,  B.  D.,  and  L. 
B.  Otis,  vs.  Charles  Edward  Cheney. 

"  To  the  Rev.  Samuel  Chase,  D.  D.,  Rev.  John  Benson,  Rev. 
Henry  N.  Pierce,  D.  D.,  Rev  Thomas  N.  Benedict,  and  Rev. 
A.  W.  Snyder,  assessors. 

"  The  exceptions  of  Charles  Edward  Cheney,  presbyter  of 
said  diocese,  and  rector  of  Christ  church,  in  the  city  of  Chi- 
cago, in  said  diocese,  to  the  alleged  presentment  by  Rev. 
George  F.  Cushman,  D.  D.,  Rev.  Richard  F.  Sweet,  B.  D., 
and  L.  B.  Otis,  and  to  the  citation  issued  thereon,  allege  that 
the  said  assessors  ought  not  to  take  cognizance  of  the  said 
alleged  presentment,  and  the  charges  and  specifications  therein 
contained,  and  that  the  same  and  the  citation  issued  thereon, 
should  be  quashed,  for  the  reasons  and  upon  the  grounds  fol- 
lowing, to  wit : 

"First  exception — That  in  and  by  the  said  citation,  it  is 
declared   by  the  bishop  of  this  diocese,  under  his  hand  and 
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Episcopal  seal,  that  the  Rev.  George  E.  Cushman,  J).  D.,  the 
Rev.  Richard  F.  Sweet,  B.  D.,  and  Hon.  L.  B.  Otis,  were 
appointed  by  said  bishop  a  commission  to  examine  the  offense 
and  misconduct  for  which  the  said  bishop  considered  this 
respondent  liable  to  be  tried,  and  that  the  interests  of  the 
church  required  an  investigation,  and  that  said  alleged  pre- 
sentment was  found  by  the  said  three  persons  so  appointed  a 
commission  accordingly':  Wherefore,  it  appears  from  the 
citation  aforesaid,  that  the  appointment  of  said  three  persons 
as  a  commission  as  aforesaid,  was  invalid  and  void,  as  also 
was  the  alleged  presentment  aforesaid  so  by  such  illegal  and 
void  commission  pretended  to  be  found. 

"  Second  exception — That  the  bishop  of  this  diocese  at  the 
time  of  his  appointing  the  alleged  presbyters  by  whom  the 
said  alleged  presentment  was  found,  did  not  have  reason  to 
believe  on  information  given  by  a  major  part  in  number  of 
the  vestry  of  said  Christ  church,  or  by  any  three  presbyters 
of  this  diocese  entitled  to  seats  in  the  convention  of  this  dio- 
cese, or  from  '  public  rumor  as  contemplated  by  section  2,  of 
canon  37/  of  the  general  convention,  that  this  respondent  was 
under  imputation  of  having  been  guilty  of  any  offense  or  mis- 
conduct for  which  he  was  liable  to  trial,  and  that  the  inter- 
ests of  the  church  required  an  investigation. 

"  Third  exception — That  this  respondent  was  not,  at  the 
time  of  the  appointment  of  the  said  alleged  presenters,  or  at 
the  time  of  the  finding  of  said  alleged  presentment,  under 
imputation  of  having  been  guilty  of  any  offense  or  miscon- 
duct for  which  he  was  liable  to  trial. 

"Fourth  exception — That  in  and  by  said  alleged  presentment 
it  does  not  affirmatively  appear  that  the  presenters  thereof 
were  appointed,  and  said  alleged  presentment  thereby  author- 
ized (if  cause  existed),  to  be  found  because  the  bishop  of  the 
diocese  aforesaid  had  reason  to  believe  when  he  appointed  said 
presenters  on  information  given  by  a  major  part  in  numbers 
of  the  vestry  of  the  church  of  which  the  accused  now  is,  and 
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then  was,  rector,  or  by  any  three  presbyters  of  the  diocese 
entitled  to  seats  in  the  convention  of  this  diocese,  or  from 
1  public  rumor,  as  contemplated  by  section  2,  of  canon  37/ 
of  the  general  convention,  that  the  respondent  was  under 
imputation  of  having  been  guilty  of  any  offense  or  misconduct 
for  which  he  was  liable  for  trial. 

"Fifth  exception — That  the  respondent  is  not  charged  in  and 
by  said  alleged  presentment  or  either  of  the  charges  and  speci- 
fications therein  contained,  with  any  offense  or  misconduct, 
for  which  he  is  liable  to  be  tried  under  the  canons  of  the  gene- 
ral convention  and  of  the  diocese  of  Illinois. 

"  Charles  Edward  Cheney." 

To  the  charges  and  specifications  contained  in  the  present- 
ment, the  respondent  also  filed  the  following  exceptions  : 

"  Diocese  of  Illinois. — In  the  matter  of  the  presentment  of 
George  F.  Cushman,  D.  D.,  Kichard  F.  Sweet,  B.  D.,  and  L. 
B.  Otis  vs.  Rev.  Charles  Edward  Cheney. 

"To  the  Rev.  the  Assessors. — In  the  exceptions  of  Charles 
Edward  Cheney,  presbyter  of  said  diocese,  and  rector  of  Christ 
church,  in  the  city  of  Chicago,  in  said  diocese,  to  the  presentment 
of  Rev.  George  F.  Cushman,  D.  D.,  Rev.  Richard  F.  Sweet,  B. 
D.,  and  Hon.  L.  B.  Otis,  said  respondent,  hereby  expressly 
reserving  his  rights  under  the  exceptions  heretofore  taken 
to  the  jurisdiction  of  this  court,  alleges  that  the  said  present- 
ment and  the  charges  and  specifications  therein  contained  are 
informal  and  insufficient  in  this  : 

"  First  exception — That  charge  one  of  said  alleged  pre- 
sentment and  the  specifications  thereunder  are  insufficient,  as 
is  each  of  said  specifications,  in  this: 

"First.  That  it  does  not  appear  from  specification  one  of 
said  charge  what  alterations  the  respondent  is  therein  alleged 
to  have  intentionally  made  in  the  use  of  the  Book  of  Common 
Prayer,  and  offices  therein  set  forth,  nor  is  it  therein  averred 
with  reasonable  certainty,  at  what  time  nor  under  what  cir- 
cumstances such  alterations,  if  any,  were  made. 
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"Second.  That  specification  two  of  said  charge  does  not  aver 
with  reasonable  certainty  at  what  time  or  times  the  respondent 
omitted  to  use  the  word  '  regeneration/  and  the  word  '  regen- 
erate/ as  therein  alleged,  nor  under  what  circumstances. 

"Third.  That  specification  three  of  said  charge  does  not 
aver  with  reasonable  certainty  at  what  time  nor  under  what 
circumstances  the  said  respondent  did  intentionally  neglect 
and  '  omit  to  use  the  office  set  forth  in  the  Book  of  Common 
Prayer  in  manner  and  form  as  the  said  office  is  set  forth,  and 
established  in  said  book/  as  alleged  therein,  nor  does  it  aver 
with  reasonable  certainty  at  what  time  nor  under  what  cir- 
cumstances the  said  respondent  omitted  the  word  '  regene- 
rate '  from  said  office  as  alleged. 

"  Second  exception — That  charge  two,  of  the  presentment, 
and  the  specification,  thereunder,  are  insufficient,  as  is  each  of 
said  specifications,  in  this  : 

"First.  That  specification  one,  of  said  charge,  does  not 
specify  what  material  alterations  and  omissions  in  the  use  of 
the  Book  of  Common  Prayer  and  offices  therein  set  forth  this 
respondent  is  charged  with  having  made,  nor  does  it  set  forth 
with  reasonable  precision  at  what  time  or  under  what  circum- 
stances such  alleged  alterations  or  omissions  were  made. 

"Second.  That  specification  two  of  said  charge  does  not 
specify  with  reasonable  certainty  the  time  when  or  the  circum- 
stances under  which  this  respondent  did  purposely  omit  to 
read,  say,  or  use  the  word  'regenerate'  or  the  word  'regene- 
ration ?  wherever  either  of  said  words  occurred  in  said  office 
or  order  for  the  ministration  of  public  baptism  of  infants,  as 
alleged  in  this  specification. 

"Third.  That  specification  three  of  said  charge  does  not 
specify  with  reasonable  certainty  the  time  when  nor  the  cir- 
cumstances under  which  the  word  '  regenerate  '  is  alleged  in 
this  specification  to  have  been  omitted  by  this  respondent  in 
the  administration  of  the  sacrament  of  baptism  to  infants,  in 
one  or  more  of  the  places  where  said  word  occurs,  in  the  office 
set  forth  for  that  purpose  in  the  Book  of  Common  Prayer. 
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"  Third  exception — That  charge  three  of  said  presentment, 
and  the  specifications,  thereunder,  are  insufficient,  as  is  each 
of  said  specifications,  in  this : 

"First.  That  specification  one,  of  said  charge,  does  not  set 
forth  what  material  alterations  and  omissions  this  respondent, 
while  officiating  in  public  religious  services  in  Christ  church, 
purposely  made  in  such  services  as  set  forth  and  established 
in  this  church  in  the  book  commonly  called  the  Book  of  Com- 
mon Prayer,  as  alleged  in  said  specifications,  nor  does  it 
specify  with  reasonable  certainty  at  what  time  nor  under  what 
circumstances  such  alleged  alterations  and  omissions  were 
made. 

"Second.  That  specification  two,  of  said  charge,  does  not 
specify  with  reasonable  certainty  at  what  time  nor  under 
what  circumstances  this  respondent  did,  as  is  alleged  in  said 
specification,  in  Christ  church,  in  the  city  of  Chicago,  in  said 
diocese,  intentionally  administer  the  sacrament  of  baptism  in 
the  case  of  infants  without  using  the  word  '  regenerate '  and 
the  word  '  regeneration/  as  said  words  occur  in  the  office  set 
forth  and  established  by  this  church  for  the  'ministration  of 
public  baptism  of  infants/ 

"  Third.  That  specification  three,  of  said  charge,  does  not 
specify  with  reasonable  certainty  when  this  respondent  did,  in 
the  ministration  of  baptism  to  infants,  designedly  omit  to  use 
the  word  '  regenerate ?  in  one  or  more  of  the  places  where 
said  word  occurs  in  the  office  set  forth  by  this  church  to  be 
used  on  such  occasions,  as  alleged  in  said  specification. 

"  Fourth  exception — That  said  presentment  is  informal 
and  insufficient  in  this,  that  the  charges  therein  contained,  and 
the  specifications  of  each  of  the  said  charges,  do  not,  nor  does 
either  of  them,  specify  with  reasonable  certainty  as  to  time, 
place,  and  circumstances,  the  alleged  oifense  and  misconduct 
with  which  the  respondent  is  attempted  to  be  charged  therein. 

"  Fifth  exception — That  the  said  charges  one,  two,  and 
three  do  not,  nor  does  either  of  them,  set  forth  any  offense  or 
misconduct  for  which  this  respondent  is  liable  for  trial. 

"Charles  Edward  Cheney." 
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All  the  exceptions  and  objections  of  the  respondent  were 
overruled  in  the  ecclesiastical  court,  and  pending  those  pro- 
ceedings the  Superior  Court  of  Chicago,  upon  bill  filed  by 
Charles  E.  Cheney,  awarded  an  injunction,  restraining  the 
ecclesiastical  court  from  proceeding  further  in  the  matter  of 
that  trial,  until  the  further  order  of  the  Superior  Court.  The 
grounds  upon  which  the  injunction  was  asked,  are  set  forth 
in  the  opinion  of  this  court. 

Subsequently  a  motion  to  dissolve  the  injunction  was  over- 
ruled, and  thereupon  a  decree  pro  forma  was  entered,  in  favor 
of  the  complainant. 

The  defendants  sued  out  this  writ  of  error. 

Mr.  William  C.  Goudy  and  Mr.  S.  Corning  Judd,  for  the 
plaintiffs  in  error. 

Mr.  Melville  W.  Fuller,  for  the  defendant  in  error. 
Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  is  a  bill  to  enjoin  plaintiffs  in  error,  as  an  ecclesiasti- 
cal court,  from  proceeding  with  the  trial  of  the  defendant,  for 
alleged  offenses  and  misconduct,  as  a  presbyter  of  the  diocese 
of  Illinois,  and  rector  of  Christ  church,  in  the  city  of 
Chicago. 

The  injunction  was  originally  granted,  without  notice;  and 
a  motion  was  then  made  to  dissolve  it,  which,  upon  the  hear- 
ing, on  bill,  answer,  replication  and  affidavits,  was  overruled. 
The  case  is  before  us  by  writ  of  error. 

The  bill  alleges  the  issuing  of  a  commission,  by  the  bishop 
of  the  diocese,  appointing  three  persons  as  presenters;  the  finding 
of  the  presentment ;  and  a  citation,  giving  notice  of  the  time  and 
place  of  trial ;  that  the  accused,  in  person,  and  by  counsel, 
appeared  when  the  court  was  organized,  and  preferred 
objections  to  the  validity  of  all  the  papers,  which  were 
overruled,  and  claimed  his  right  of  challenge  of  the  per- 
sons who  were  selected   to  try  the   issue,  which  was  denied ; 
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that  the  commission,  presentment  and  citation  are  void, 
and  give  no  authority  to  the  assessors;  that  the  accused 
receives,  from  his  parish,  forty -five  hundred  dollars  per 
annum,  and  enjoys  a  rectory,  rent  free,  and  has  received 
numerous  calls  from  other  parishes,  in  other  dioceses,  at  much 
higher  salaries ;  that  he  has  not  been  guilty  of  any  offense 
for  which  he  is  liable  to  be  tried,  and  yet  the  bishop  is  preju- 
diced against  him  ;  has  prejudged  his  case;  and  is  determined 
to  convict  and  deprive  him  of  his  position  and  its  emolu- 
ments ;  that  the  respondents  were  selected  to  condemn ;  they 
sympathise  with  the  bishop,  and,  with  him,  belong  to  the  high 
church  party;  and  that  complainant  is  attached  to  the  low 
church  party,  in  the  protestant  episcopal  church ;  and  he  and 
the  bishop  are  diametrically  opposed  in  their  views. 

There  are  numerous  affidavits  filed,  which  we  shall  not  con- 
sider, in  the  view  we  take  of  this  case. 

The  charge  of  prejudice  and  combination  is  denied,  by  the 
answers;  and  the  only  proof  to  sustain  it,  worthy  of  any  con- 
sideration, is  in  the  affidavit  of  the  accused. 

A  stipulation  was  entered  into  and  made  a  part  of  the 
record,  that  the  printed  constitution  and  canons  of  the  diocese 
of  Illinois,  and  of  the  general  convention  of  the  protestant 
episcopal  church ;  the  address  of  the  bishop  of  Illinois,  to 
the  diocesan  convention  of  1863,  and  his  answer  and  letter, 
in  the  case  of  the  Rev.  E.  W.  Hagar,  should  be  evidence  in 
the  case. 

Without  asserting  the  power  of  this  court,  in  cases  of  this 
character,  yet,  on  account  of  the  earnest  and  able  and  elabo- 
rate argument  of  counsel,  we  will  notice  the  objection  that 
the  spiritual  court  had  no  authority  to  adjudicate  upon  the 
alleged  offense. 

The  objections  are  these  : 

First.  The  bishop,  by  a  recital  in  the  commission  that  the 
information  upon  which  he  acted  was  "  credible  information," 
excludes  the  hypothesis  that  he  exercised  the  power  of 
appointment,  in  either  of  the  three  modes   mentioned  in  sec. 
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2  of  canon  20  ;  and  that  he  could  only  proceed  as  directed 
therein. 

Second.  That  the  presentment  was  insufficient,  in  specifica- 
tion of  time,  place  and  circumstance. 

Third.  That  eight  presbyters  did  not  appear,  but  only  five, 
at  the  time  and  place  of  trial,  when  the  attempted  organiza- 
tion of  the  court  took  place  ;  and  that  the  accused  was  denied 
his  right  of  challenge. 

Fourth.  That  there  was,  in  fact,  no  notice  given  of  the 
trial. 

Except  one,  these  objections  are  extremely  technical. 

There  is  in  evidence  a  commission,  issued  by  the  bishop, 
appointing  three  persons  to  investigate  the  charge,  and  make 
presentment.  Presentment  was  found,  containing  three  charges 
and  divers  specifications,  as  to  offenses  •committed  while  offici- 
ating as  rector  of  Christ  church,  in  Chicago.  A  citation  was 
signed  by  the  bishop,  fixing  the  time  and  place  of  trial,  which, 
with  a  copy  of  the  presentment,  was  duly  served.  The  cita- 
tion furnished  the  names  of  eight  presbyters,  from  whom  the 
accused  might  select  five  or  three,  as  assessors  ;  and  allowed 
twelve  days  in  which  to  make  the  selection. 

Was  a  commission  necessary  to  confer  jurisdiction  ?  Did 
the  court  or  the  accused  have  any  right  to  call  for  it  ?  Con- 
cede that  the  bishop  did  not  obtain  his  information  from 
either  of  the  sources  specified  in  the  canon,  is  the  jurisdiction 
of  the  court  thereby  ousted  ?  The  canon  requires  no  commis- 
sion to  be  issued.  By  the  canon,  the  appointment  need  not 
be  in  writing.  The  bishop  is  compelled  to  appoint  three  per- 
sons, to  examine  the  case,  and  presentment  make.  He 
performs  this  duty  in  such  manner  as  he  may  choose. 

If  the  court  had  jurisdiction  of  the  subject  matter  and  the 
person,  it  had  power  to  proceed.  The  subject  matter  was  con- 
tained in  the  presentment,  not  in  the  commission.  The  person 
had  been  summoned  and  was  present.  Therefore  neither  the 
source,  nor  the  character,  of  the  facts  communicated  to  the 
bishop,  except  as  contained  in  the  presentment,  were  proper 
34 — 58th  III. 
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subjects  of  inquiry  by  the  church  court.  The  offense  charged 
was  the  matter  to  be  investigated — the  fact  to  be  tried.  If 
the  accused  had  violated  the  constitution  of  his  church ;  his 
engagement  to  conform  to  its  doctrines  and  worship ;  and  his 
ordination  vow,  as  alleged,  such  violations  could  not  be  pal- 
liated by  the  errors  of  the  bishop.  If  the  bishop  disregarded 
the  canons,  and  transcended  the  limits  of  his  power,  as  dioce- 
san, he  is  amenable  therefor,  and  liable  to  trial,  before  his 
brother  bishops.  His  transgression  can  not  excuse  the  wrong- 
ful act  of  another ;  can  not  be  pleaded  in  justification,  or  to 
the  jurisdiction.  The  court,  then,  upon  presentment  made 
and  due  service,  had  power  to  take  cognizance  of,  and  decide 
the  case. 

This  view  is  sustained  by  a  careful  examination  of  the 
canon.  Section  1  of  canon  20,  in  prescribing  the  duties  of 
the  presenters,  says,  "  if  there  be,  in  their  opinion,  sufficient 
grounds  for  a  presentment,  they  shall  present  such  clergyman 
to  the  bishop ;  who  shall  thereupon  cause  a  copy  of  said  pre- 
sentment, together  with  a  citation  to  appear  and  answer 
thereto,  to  be  served  upon  the  accused,  with  all  convenient 
speed."  Section  7,  of  the  same  canon,  in  reference  to  the 
duties  of  the  presbyters  who  may  compose  the  court,  says, 
"  they  shall  declare,  in  a  writing  to  be  signed  by  them,  or  a 
majority  of  them,  their  verdict  on  the  several  charges  and 
specifications  contained  in  the  presentment."  It  will  be  seen 
that  the  accused  is  entitled  to  a  copy  of  the  presentment,  not 
the  commission,  and  to  a  citation.-  The  court  act  alone  on 
the  presentment,  and  the  evidence  adduced. 

Sustaining,  as  we  do,  the  jurisdiction  of  the  ecclesiastical 
court,  we  might  fairly  waive  any  answer  to  the  suggested 
defects  in  the  presentment,  and  rely  upon  an  authority  fur- 
nished by  counsel:  Walker  v.  Wainright,  16  Barb.  S.  C.  R. 
486.  In  that  case  the  motion  was  made  by  the  counsel  for 
Walker,  that  Wainwright,  the  bishop,  be  required  to  show 
cause  why  the  injunction  previously  granted,  restraining  the 
sentence,  in  accordance  with  the  verdict  of  an  ecclesiastical 
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court,  should  not  be  made  absolute.  The  learned  judge  said  : 
"  The  only  cognizance  which  the  court  will  take  of  the  case, 
is  to  inquire  whether  there  is  a  want  of  jurisdiction  in  the 
defendant,  to  do  the  act  which  is  sought  to  be  restrained.  I 
can  not  consent  to  review  the  exercise  of  any  discretion  on  his 
part,  or  inquire  whether  his  judgment,  or  that  of  the  subordi- 
nate ecclesiastical  tribunal,  can  be  justified  by  the  truth  of  the 
case.  I  can  not  draw  to  myself  the  duty  of  revising  their 
action,  or  of  canvassing  its  manner  or  foundation,  any  further 
than  to  inquire  whether,  according  to  the  law  of  the  associa- 
tion to  which  both  of  the  parties  belong,  they  had  authority 
to  act  at  all.  In  other  words,  I  can  inquire  only,  whether  the 
defendant  has  the  power  to  act,  and  not  whether  he  is  acting 
rightly.  *  *  *  *  The  refusal  of  the  defend- 
ant to  issue  a  commission  to  take  testimony,  his  refusal  to  grant 
a  new  trial,  the  alleged  misconduct  of  one  of  the  court,  are 
all  matters  which  relate  to  the  mode  of  procedure,  and  not 
to  the  right  to  proceed ;  and  I  repeat,  that  it  is  the  latter  alone 
that  I  can  take  cognizance  of."  The  motion  was  denied,  and 
the  injunction  dissolved. 

If  we  had  the  right  to  determine  the  sufficiency  of  the  pre- 
sentment, we  should  hold,  as  this  court  has  held  in  numerous 
decisions,  in  criminal  cases,  that  it  is  sufficient,  if  so  plainly 
drawn  that  the  nature  of  the  offense  may  be  understood.  We 
should  not  test  its  correctness  by  the  strict  rules  of  criminal 
pleading. 

The  accused  was  informed  by  the  presentment,  that  in  his 
own  church,  in  the  city  of  Chicago,  he  had  committed  the 
alleged  offenses.  The  language  is  explicit  as  to  their  charac- 
ter. The  omissions  and  alterations  are  plainly  set  forth.  The 
place  is  definitely  fixed.  No  particular  day  is  averred.  Was 
this  necessary?  The  offenses  charged  are  mostly  omissions. 
The  rule  is,  "  Where  the  offense  consisted  of  an  omission,  it 
is  not  necessary  to  allege  any  time  to  it."  2  Hawk.  C.  25,  S. 
79.  Even  in  criminal  cases,  it  is  not  necessary  to  prove  the 
time  precisely,  as  laid.     The  particular  day  is  not  material  in 
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point  of  proof,  and  is  merely  matter  of  form.  Philips  Ev. 
Vol.  1,  214.  This  court  has  decided,  that  the  allegation  of 
the  precise  time,  even  in  criminal  cases,  is  not  essential,  unless 
in  a  few  cases.  Gebhart  v.  Adams,  23  111.  399.  The  present- 
ment avers,  as  to  time,  "  at  divers  times  during  the  two  years 
last  past,"  and  "  at  divers  times  during  the  six  months  last 
past."  It  was  insisted,  in  the  argument,  that,  as  no  precise 
day  is  named,  therefore  the  accused  can  not  meet  the  charge, 
without  summoning  a  large  number  of  witnesses.  He  would 
not  be  aided  by  the  averment  of  a  particular  day.  If  the  pre- 
sentment had  charged  the  commission  of  the  offense,  on  a 
certain  day,  in  the  month  of  June,  A.  D.,  1867,  the  prosecu- 
tion would  not,  by  any  rule  of  law,  have  been  limited  to  the 
day  named,  but  might  have  proved  the  offense — the  omission — 
on  any  day  between  the  day  named  and  the  date  of  the  pre- 
sentment. The  statute  of  limitations  would  not  apply,  for  the 
canon  has  not  so  provided.  The  highest  judicature,  in  this 
church,  has  decided  that  there  is  no  such  law  governing 
church  trials.  Bishop  Onderdonk  was  found  guilty  of  im- 
morality and  impurity,  committed  seven  years  prior  to  his 
trial ;  and  the  bishops  of  Louisiana,  Rhode  Island,  Delaware, 
and  Arkansas,  in  their  opinion,  declared  that  there  was  no 
limitation  to  the  inquiry  by  a  church  court,  as  to  offenses, 
because  none  had  been  fixed  and  recognized  by  the  canons. 

It  is  inconceivable  that  the  accused  could  have  been 
surprised  by  any  vagueness  or  uncertainty  in  the  charges*and 
specifications.  It  is  a  reasonable  presumption,  that  a  minister 
has  knowledge  of  the  constitution  of  his  church,  and  of  his 
acts  as  such  minister,  of  a  public  character,  and  within  a 
recent  period  ;  and  particularly  his  conduct  and  omissions  in 
the  administration  of  the  sacraments  of  his  church.  The  bill 
contains  a  virtual  admission  of  such  knowledge.  The 
gravamen,  in  the  presentment,  is  the  omission  of  the  words 
"  regenerate  "  and  "  regeneration,"  in  the  ministration  of  the 
sacrament  of  infant  baptism.  The  bill  has  no  positive  nega- 
tion of  the  omission,  but  merely  avers,  "  that  your  orator  does 
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not  believe  himself  to  have  been  guilty  of  offense  and  miscon- 
duct, rendering  him  liable  to  trial."  The  fair  construction  of 
this  averment  is :  "I  am  guilty  of  the  omission ;  but  this  is 
no  offense  which  renders  me  liable  to  trial."  In  his  affidavit, 
in  support  of  the  bill,  the  accused  said  he  had  informed  the 
bishop,  that  "he  had  conscientious  scruples  in  regard  to  the 
positive  averment  of  the  regeneration  of  the  baptized  infant, 
by  virtue  of  the  act  of  baptism  only."  He  further  stated, 
"  but  this  affiant  utterly  denies,  that  the  omission  of  the  word 
'regenerate/  from  some  part  of  the  said  office  for  infant  bapt- 
ism, would  constitute  any  offense  under  the  canons,  etc."  The 
inference  is  irresistible,  that  he  was  informed  of  the  nature 
and  cause  of  the  accusation  against  him. 

The  third  objection  raises  the  right  of  challenge,  and  it  is 
insisted  that  this  right  inheres  in  every  citizen  ;  that  the  com- 
mon law  and  common  justice  give  it.  This  is  true,  in  trials 
in  all  courts  organized  under  the  constitution  and  laws  of  the 
land.  This  spiritual  court  was  not  thus  created.  It  is  the 
creature  of  the  canons  of  the  church,  and  by  them  must  be 
governed,  and  by  them  be  judged.  Why  should  we  force 
upon  this  church  judicatory  our  system,  without  the  asking 
and  against  its  consent  ? 

The  canons  must  control.  Section  3  of  canon  20  authorizes 
the  formation  of  an  ecclesiastical  tribunal,  and  directs  that  the 
bishop  shall  furnish  a  list  of  eight  presbyters,  to  the  accused, 
and  he  shall  select  not  less  than  three  nor  more  than  five  from 
this  list,  who  shall  constitute  the  court ;  but  if  he  neglect  or 
refuse  to  make  a  selection,  the  standing  committee  shall  select 
for  him.  This  is  the  mode  adopted,  and,  by  implication, 
excludes  all  other  modes.  Eight  persons  are  presented,  three 
or  five  might  be  rejected,  without  cause,  and  to  this  extent  a 
peremptory  challenge  is  allowed. 

The  minister,  in  a  legal  point  of  view,  is  a  voluntary  mem- 
ber of  the  association  to  which  he  belongs.  The  position  is 
not  forced  upon  him,  he  seeks  it.  He  accepts  it,  with  all  its 
burdens  and  consequences ;  with  all  the  rules  and  laws,  and 
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canons  then  subsisting,  or  to  be  made  by  competent  author- 
ity ;  and  can,  at  pleasure  and  T.*ith  impunity,  abandon  it.  If 
they  were  merciful  and  regardful  of  conscientious  scruples,  he 
knew  it;  if  they  were  arbitrary,  illiberal,  and  attempted  to 
chain  the  thoughts  and  consciences,  he  knew  it.  They  can 
not,  in  any  event,  endanger  his  life  or  liberty ;  impair  any  of 
his  personal  rights;  deprive  him  of  property  acquired  under 
the  laws ;  or  interfere  with  the  free  exercise  and  enjoyment  of 
religious  profession  and  worship,  for  these  are  protected  by 
the  constitution  and  laws.  While  a  member  of  the  asso- 
ciation, however,  and  having  a  full  share  in  all  the  benefits 
resulting  therefrom,  he  should  adhere  to  its  discipline ;  con- 
form to  its  doctrines  and  mode  of  worship,  and  obey  its  laws 
and  canons.  If  reason  and  conscience  will  not  permit,  the 
connection  should  be  severed.  "  The  only  remedy  which  the 
member  of  a  voluntary  association  has,  when  he  is  dissatisfied 
Avith  the  proceedings  of  the  body  with  which  he  is  connected, 
is  to  withdraw  from  it."     Forbes  v.  Eden,  (infra) 

If  we  compel  this  spiritual  court  to  observe  the  rule  of  law, 
as  to  challenge  of  jurors,  it  would  be  our  duty  to  enforce  the 
observance  of  all  the  rules  of  law,  unless  of  impossible  appli- 
cation. With  the  same  propriety  it  might  be  urged,  that 
twelve  presbyters — the  number  of  a  jury — instead  of  three  or 
five,  should  form  the  court.  Why  not  go  beyond  the  pale  of 
the  church,  and  abandon  the  presbyters,  as  wholly  incom- 
petent? The  canon,  in  the  designation  of  presbyters,  as 
assessors,  and  the  number,  is  no  more  emphatic  than  in  pro- 
viding the  manner  of  selection.  What  law  shall  govern,  as  to 
the  number  of  witnesses  necessary  to  establish  an  offense? 
Our  law  only  requires  one  witness,  with  two  exceptions  ;  the 
scriptural  rule  requires  two.  The  injunction  of  St.  Paul  is  : 
"  Against  an  elder  receive  not  an  accusation,  but  before  two  or 
three  witnesses."  The  law,  under  the  old  dispensation,  was, 
"  One  witness  shall  not  rise  up  against  a  man  for  any  iniquity, 
or  for  any  sin  ;  at  the  mouth  of  two  witnesses,  or  at  the  mouth 
of  three  witnesses,  shall  the  matter  be  established." 
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We  have  no  right,  and,  therefore,  will  not  exercise  the 
power,  to  dictate  ecclesiastical  law.  We  do  not  aspire  to 
become  de  facto  heads  of  the  church,  and,  by  construction  or 
otherwise,  abrogate  its  laws  and  canons.  We  shall  not  inquire 
whether  the  alleged  omission  is  any  offense.  This  is  a  ques- 
tion of  ecclesiastical  cognizance.  This  is  no  forum  for  such 
adjudication.  The  church  should  guard  its  own  fold;  enact 
and  construe  its  own  laws ;  enforce  its  own  discipline ;  and 
thus  will  be  maintained  the  boundary  between  the  temporal 
and  spiritual  power. 

As  to  the  fourth  objection,  that  the  notice  for  trial  was 
insufficient,  we  have  only  to  say,  this  comes  too  late.  The 
party  was  present,  and  made  no  pretense  that  he  had  not  had 
time  to  prepare  for  trial.  As  an  allegation  in  the  bill,  it  is  too 
frivolous  to  be  considered. 

But  it  is  said,  that  the  civil  rights  of  the  Rev.  Mr.  Cheney 
are  involved  in  this  controversy ;  that  the  office  of  a  clergy- 
man is  one  of  public  concern ;  that  he  has  a  vested  right  in  it ; 
that  the  right  to  preach  is,  in  itself,  property;  and  that, 
attached  to  the  office  in  question,  are  salary  and  emoluments. 
Has  the  party,  in  this  case,  any  vested  right  to  the  rectorship 
of  Christ  Church,  and,  as  a  necessary  consequence,  to  the  pro- 
fits and  perquisites  ?  No  parish  can  form  a  part  of  the  diocese 
of  Illinois,  unless  with  the  consent  of  the  bishop,  and  the 
formation  of  a  constitution,  as  provided  in  canon  eight,  by 
which  it  "  accedes  to,  recognizes  and  adopts  the  constitution, 
canons,  doctrines,  discipline  and  worship  of  the  protestant 
episcopal  church. "  The  minister,  having  been  previously 
ordained,  and  pledged  conformity  to  the  rules  and  doctrines 
of  the  church,  is  installed  as  rector,  according  to  canon  ten, 
by  the  production  of  the  proper  certificate  from  the  bishop. 
The  vestry  is  required,  by  canon  twelve,  to  obtain  the  amount 
stipulated  for  his  support,  by  "  the  gathering  of  offering  in 
divine  service,  or  by  the  procurement  and  collection  of  sub- 
scriptions, or  of  pew  rents."  It  would  be  a  mockery  of 
language,  to  say  that  the  agreement  for  a  salary  thus  made 
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constituted  a  vested  right,  a  right  which  could  not  be  sus- 
pended. The  salary  depended  upon  the  continued  perform- 
ance of  the  duties  of  rector.  The  contract  must  be  construed 
and  enforced,  by  reference  to  the  canons,  which  form  a  part  of 
it.  If  the  minister  was  suspended  or  deposed,  for  any  eccles- 
iastical offense,  the  payment  would  cease.  The  case  of  the 
Butch  Church  of  Albany  v.  Bradford,  8  Cowen,  457,  confirms 
this  view.  An  action  was  brought  by  the  minister  to  recover 
a  portion  of  his  salary.  He  had  been  only  suspended,  and 
insisted  that  his  salary  continued  until  the  dissolution  of  the 
connection.  In  the  Court  of  Errors,  on  a  reversal  of  the  deci- 
sion of  the  Supreme  Court,  it  was  held  that  he  was  not 
entitled  to  his  salary,  between  the  sentence  of  suspension  and 
dissolution  ;  and  that,  as  he  did  not  and  could  not  perform  his 
ministerial  duties,  he  could  not  recover  his  salary.  The 
record,  in  the  case  at  bar,  discloses  no  contract  which  we  can 
construe,  except  by  reference  to  the  canons. 

It  is  also  claimed,  that  there  is  value  in  the  right  to  pursue 
any  lawful  avocation.  Of  this  we  entertain  no  doubt.  We 
have  no  doubt  either  of  the  absolute  right  of  every  citizen, 
under  our  constitution,  to  teach  and  preach  the  gospel,  to 
whomsoever  will  listen.  But  in  an  organized  church,  with 
written  or  printed  rules,  and  established  doctrines  and  mode 
of  worship,  the  right  is  qualified.  The  continuance,  power 
and  emoluments  of  the  position,  depend  upon  the  will  of  the 
church.  The  right  is  contingent  and  restricted,  and,  as  a 
thing  of  value,  is  very  much  lessened.  The  sentence  of  the 
church  judicatory,  in  a  proper  case,  deprives  of  the  position, 
and  salary  and  emoluments  are  gone. 

In  this  unhappy  controversy,  is  involved  a  graver  question, 
and  of  deeper  moment  to  all  christian  men — indeed  to  all  men 
who  believe  that  Christianity,  pure  and  simple,  is  the  fairest 
system  of  morals,  the  firmest  prop  to  our  government,  the 
chiefest  reliance,  in  this  life  and  the  life  to  come.  Shall  we 
maintain  the  boundary  between  Church  and  State,  and  let 
each  revolve  in  its  respective  sphere,  the  one  undisturbed  by 
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the  other  ?  All  history  warns,  not  to  rouse  the  passion  or 
wake  up  the  fanaticism,  which  may  grapple  with  the  State,  in 
a  deathly  struggle  for  supremacy. 

Our  constitution  provides,  that  "  the  free  exercise  and 
enjoyment  of  religious  profession  and  worship,  without  dis- 
crimination, shall  forever  be  guaranteed."  In  ecclesiastical 
law,  profession  means  the  act  of  entering  into  a  religious  order. 
Religious  worship  consists  in  the  performance  of  all  the 
external  acts,  and  the  observance  of  all  ordinances  and  cere- 
monies, which  are  engaged  in  with  the  sole  and  avowed  object 
of  honoring  God.  The  constitution  intended  to  guarantee, 
from  all  interference  by  the  State,  not  only  each  man's  religi- 
ous faith,  but  his  membership  in  the  church,  and  the  rites  and 
discipline  which  might  be  adopted.  The  only  exception  to 
uncontrolled  liberty  is,  that  acts  of  licentiousness  shall  not  be 
excused,  and  practices  inconsistent  with  the  peace  and  safety 
of  the  State,  shall  not  be  justified.  Freedom  of  religious 
profession  and  worship  can  not  be  maintained,  if  the  civil 
courts  trench  upon  the  domain  of  the  church,  construe  its 
canons  and  rules,  dictate  its  discipline,  and  regulate  its  trials. 
The  larger  portion  of  the  christian  world  has  always  recog- 
nized the  truth  of  the  declaration,  "  A  church  without  disci- 
pline must  become,  if  not  already,  a  church  without  religion." 
It  is  as  much  a  delusion  to  confer  religious  liberty  without 
the  right  to  make  and  enforce  rules  and  canons,  as  to  create 
government  with  no  power  to  punish  offenders.  The  consti- 
tution guarantees  the  "  free  exercise  and  enjoyment."  This 
implies,  not  alone  the  practice,  but  the  "possession  with  satis- 
faction " — not  alone  the  exercise,  but  the  exercise  coupled  with 
enjoyment.  This  "free  exercise  and  enjoyment"  must  be, 
as  each  man,  and  each  voluntary  association  of  men,  may 
determine.  The  civil  power  may  contribute  to  the  protection, 
but  can  not  interfere  to  destroy  or  fritter  away. 

The  civil  courts  will  interfere  with  churches  or  religious 
associations,   when   rights   of   property   or   civil   rights    are 
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involved.  But  they  will  not  revise  the  decisions  of  such  asso- 
ciations, upon  ecclesiastical  matters,  merely  to  ascertain  their 
jurisdiction.  As  we  understand  the  position  of  the  defendant 
in  error,  his  civil  rights  are  not  so  endangered  as  to  require 
our  interposition.  It  may  not  be  improper  to  collate  some  of 
the  authorities,  wThich  bear  upon  this  question.  The  controll- 
ing principle  is  declared  in  the  24th  statute  of  Henry  VIII," 
"  Causes  spiritual  must  be  judged  by  judges  of  the  spiritual- 
ity, and  causes  temporal  by  temporal  judges."  In  Baptist 
Church  v.  Withenell,  3  Paige,  296,  the  Chancellor  said  : 
"  Over  the  church  as  such,  the  legal  tribunals  do  not  profess 
to  have  any  jurisdiction  whatever,  except  to  protect  the  civil 
rights  of  others,  and  preserve  the  public  peace.  All  questions 
relating  to  the  faith  and  practice  of  the  church,  and  its  mem- 
bers, belong  to  the  church  judicatories,  to  which  they  have 
voluntarily  subjected  themselves."  In  Sawyer  v.  Cipperley,  7 
Paige,  281,  it  is  said,  "the  church,  as  to  its  doctrines,  govern- 
ment and  worship,  is  to  be  governed  by  its  peculiar  rules." 
In  the  case  of  Gable  v.  Miller,  10  Paige,  627,  the  learned 
Chancellor  doubted  the  soundness  of  his  former  decisions,  but 
his  decree  was  reversed,  by  the  highest  court  in  the  State,  by 
a  vote  of  fourteen  to  three.     Miller  v.  Gable,  2  Denio,  492. 

The  same  principle  is  enunciated  in  Robertson  v.  Bullions, 
9  Barb.,  64,  and  Diefendorfv.  Eef,  Cal.  Church,  20  Johns.  12. 

In  the  case  of  the  German  Ref.  Church  v.  Seibert,  3  Barr, 
291,  it  is  said :  "  The  decisions  of  ecclesiastical  courts  are 
final,  as  they  are  the  best  judges  of  what  constitutes  an  offense 
against  the  word  of  God,  and  the  discipline  of  the  church." 
The  court  of  appeals  of  Kentucky,  in  Shannon  v.  Frost, 
3  Ben.  Monroe,  258,  says  :  "  This  court,  having  no  ecclesias- 
tical jurisdiction,  can  not  revise  ordinary  acts  of  church  disci- 
pline or  excision."  In  a  recent  case,  of  Forbes  v.  Eden,  Cases 
in  House  of  Lords,  3  Series,  Vol.  5,  36,  decided  in  1867,  the 
Kev.  Mr.  Forbes  alleged,  that  he  could  not  conscientiously 
obey  certain  canons,  and  that,  as  a  consequence,  he  might  be 
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degraded  from  his  office  of  minister,  and  be  deprived  of  tem- 
poral advantages,  the  Lord  Chancellor  said :  "Appellant  does 
not  allege  any  actual  damage,  but  founds  his  action  upon  a 
possibility  of  damage  hereafter,"  and  that  "  it  was  a  mere 
abstract  question,  involving  religious  dogmas,  and  resulting  in 
no  civil  consequences,  which  would  justify  the  interposition 
of  a  civil  court."  Lord  Cranworth  said :  "  There  is  no 
authority  in  the  courts  to  take  cognizance  of  the  rules  of  a 
voluntary  society,  *  *  *  save  only  so  far  as  it  may  be 
necessary  for  the  due  disposal  and  administration  of  pro- 
perty." Lord  Colony  said :  "A  court  of  law  will  not 
interfere  with  the  rules  of  a  voluntary  association,  unless  it 
is  necessary  to  do  so  to  protect  some  civil  right." 

In  Gartin  v.  Pemck,  in  the  Court  of  Appeals  of  Kentucky, 
in  1869,  Judge  Robertson,  who  delivered  the  opinion  of  the 
court,  said :  "  Christianity,  though  an  essential  element  of 
conservatism,  and  a  great  moral  power  in  the  State,  should 
only  work  by  love,  and  inscribe  the  laws  of  liberty  and  light 
on  the  heart;  and  the  civil  government  has  no  just  or  lawful 
power  over  the  conscience,  or  faith  or  form  of  worship,  or 
church  creeds  or  discipline,  as  long  as  their  fruits  neither 
unhinge  civil  supremacy,  demoralize  society,  or  disturb  its 
peace  or  security."  In  reference  to  church  members  he  said  : 
"They  joined  the  church,  with  a  knowledge  of  its  defined 
powers,  and  as  the  civil  power  can  not  interfere  in  matters  of 
conscience,  faith  or  discipline,  they  must  submit  to  rebuke  or 
excommunication,  however  unjust,  by  their  adopted  spiritual 
rulers." 

In  the  only  case  in  this  court,  in  which  this  question  has 
been  adverted  to,  the  court  says :  "  While  we  will  decide 
nothing  affecting  the  ecclesiastical  rights  of  a  church,  which 
Ave  are  not  competent  to  do,  its  civil  rights  to  property  are 
subjects  for  our  examination,  to  be  determined  in  conformity 
to  the  laws  of  the  land,  and  the  principles  of  equity."  Fer- 
raria  v.  Vasconcettos,  31  111.  25. 
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There  are  some  authorities  in  favor  of  interference,  but  the 
cases  collated  declare  the  law,  as  we  think  it  ought  to  be. 
We  have  been  referred  to  numerous  cases  in  Massachusetts. 
The  constitution  of  that  State,  from  1780  to  1833,  made  it  the 
duty  of  the  legislature  to  "  require  the  several  towns,  parishes, 
precincts,  and  other  bodies  politic,  or  religious  societies,  to 
make  suitable  provision,  at  their  own  expense,  for  the  institu- 
tion of  the  public  worship  of  God,  and  for  the  support  and 
maintenance  of  public  protestant  teachers  of  piety,  religion 
and  morality,  in  all  cases  where  such  provision  shall  not  be 
made  voluntarily."  Const.  Mass.  Part  1,  Art.  3.  Laws  were 
passed  for  the  purpose  contemplated,  and  an  ecclesiastical 
law  has  thus  grown  up  there.  These  decisions  are  not  appli- 
cable in  this  State,  as  legislative  and  judicial  interference  in 
such  matters  is  expressly  forbidden  by  the  constitution,  which 
all  are  bound  to  obey. 

This  case  may,  then,  be  briefly  summed  up.  A  rector  in  the 
church  is  charged  with  nonconformity  to  its  doctrines;  inten- 
tional omissions  in  the  ministration  of  its  ordinances;  and  the 
attempt  is  made  to  organize  a  court,  composed  of  his  brother 
clergymen,  for  his  trial.  He  appeals  to  the  civil  court,  and 
alleges  as  the  chief  reason  for  interposition,  the  want  of 
authority  in  the  spiritual  court  to  try  him,  and  a  misconstruc- 
tion of  the  canons.  The  same  point  was  made  to  that  court, 
and  its  power  denied.  It  was  urged,  with  the  same  earnest- 
ness, and  enforced  with  the  same  arguments  there  as  here. 
That  court  overruled  the  objection,  and  decided  that  it  had 
jurisdiction.  Five  intelligent  clergymen  of  the  church,  pre- 
sumed to  be  deeply  versed  in  biblical  and  canonical  lore,  were 
more  competent  than  this  court  to  decide  the  peculiar  ques- 
tions raised.  Why  should  we  review  that,  and  not  every 
other  decision,  which  involves  the  interpretation  of  the 
canons?  It  is  conceded  that  when  jurisdiction  attaches,  the 
judgment  of  the  church  court  is  conclusive,  as  to  purely 
ecclesiastical  offenses.     It  should  be  equally  conclusive  upon 
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doubtful  and  technical  questions,  involving  a  criticism  of  the 
canons,  even  though  they  might  comprise  jurisdictional  facts. 

It  requires  no  more  intellect,  information  or  honesty,  to 
decide  what  is  an  ecclesiastical  offense,  than  to  determine  the 
authority  of  the  court,  according  to  the  canons.  The  distinc- 
tion is  without  a  difference. 

Civil  courts  have  duties  and  responsibilities  devolved  upon 
them,  and  a  well  denned  jurisdiction  to  maintain.  The  church 
has  more  solemn  duties,  more  weighty  responsibilities,  and  an 
authority  granted  by  the  infinite  Author  of  all  things.  We 
shall  not  enter  in,  and  "  light  up  her  temple  from  unhallowed 
fire."  The  ministers  selected  to  sit  in  judgment  on  the  acts 
of  a  brother,  ought  to  be  impartial  and  competent,  prompted, 
as  they  doubtless  are,  by  the  teachings  of  Divine  revelation, 
and  the  kindly  influences  of  christian  charity,  which  "  suffer- 
eth  long  and  is  kind ;  beareth  all  things,  believeth  all  things, 
hopeth  all  things,  endureth  all  things." 

Having  given  this  case  a  most  careful  consideration,  our 
deliberate  judgment  is,  that  the  ecclesiastical  court  ought  not 
to  be  restrained  by  the  mandate  of  this  court. 

It  is  ordered  that  the  decree  of  the  superior  court  be 
reversed,  the  injunction  dissolved,  and  the  bill  dismissed. 

Decree  reversed. 

Mr.  Chief  Justice  Lawrence  and  Mr.  Justice  Sheldon  : 

We  concur  in  the  decision  of  the  case  at  bar,  announced  in 
the  foregoing  opinion,  and  we  also  concur  in  the  opinion 
itself,  except  as  to  one  principle  therein.  We  understand  the 
opinion  as  implying,  that  in  the  administration  of  ecclesiasti- 
cal discipline,  and  where  there  is  no  other  right  of  property 
involved  than  the  ,  loss  of  the  clerical  office  or  salary,  as  an 
incident  to  such  discipline,  a  spiritual  court  is  the  exclusive 
judge  of  its  own  jurisdiction,  under  the  laws  or  canons  of  the 
religious  association  to  which  it  belongs,  and  its  decision  of 
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that  question  is  binding  upon  secular  courts.  This  is  a  prin- 
ciple of  so  grave  a  character,  that,  believing  it  to  be  erroneous, 
we  are  constrained  to  express  our  dissent  upon  the  record. 

We  concede,  that  when  a  spiritual  court  has  once  been 
organized,  in  conformity  with  the  rules  of  the  denomination 
of  which  it  forms  a  part,  and  when  it  has  jurisdiction  of  the 
parties  and  the  subject  matter,  its  subsequent  action  in  the 
administration  of  spiritual  discipline  will  not  be  revised  by 
the  secular  courts.  The  simple  reason  is,  that  the  association 
is  purely  voluntary,  and  when  a  person  joins  it  he  consents, 
that  for  all  spiritual  offences,  he  will  be  tried  by  a  tribunal 
organized  in  conformity  with  the  laws  of  the  society.  But  he 
has  not  consented  that  he  will  be  tried  by  one  not  so  organ- 
ized, and  when  a  clergyman  is  in  danger  of  being  degraded 
from  his  office,  and  losing  his  salary  and  means  of  livelihood 
by  the  action  of  a  spiritual  court,  unlawfully  constituted,  we 
are  very  clearly  of  opinion  he  may  come  to  the  secular  courts 
for  protection.  It  would  be  the  duty  of  such  courts  to 
examine  the  question  of  jurisdiction,  without  regard  to  the 
decision  of  the  spiritual  court  itself,  and  if  they  find  such 
tribunal  has  been  organized  in  defiance  of  the  laws  of  the 
association,  and  is  exercising  a  merely  usurped  and  arbitrary 
power,  they  should  furnish  such  protection  as  the  laws  of  the 
land  will  give.  We  consider  this  position  clearly  sustainable, 
upon  principle  and  authority. 
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ABATEMENT. 

Judgment  on  overruling  demurrer  to  plea. 

1.  Pleading  over.  It  is  error  on  overruling  a  demurrer  to  a  plea  in 
abatement,  to  the  jurisdiction  of  the  court,  to  permit  plaintiff"  to  reply 
to  the  plea,  and  such  error  is  not  waived  by  pleading  in  bar  to  the  ac- 
tion. On  overruling  the  demurrer  to  the  plea,  the  court  should  quash 
the  writ  and  abate  the  suit.     Spaulding  et  al.  v.  Lowe  et  al.  96 

ACKNOWLEDGMENTS  OF  DEEDS. 
When  made  after  suit  brought. 

1.  Effect  thereof.  Where  a  deed  offered  in  evidence,  bears  date  and 
is  shown  to  have  been  in  existence  prior  to  the  commencement  of  the 
suit,  an  objection  that  it  was  acknowledged  after  the  commencement 
of  the  suit  is  not  tenable.    Biggs  v.  Heimeberry ,  134. 

ACTIONS. 
For  money  voluntarily  paid. 

1.  Action  to  recover  money  back.  The  rule  is,  if  a  party,  with  full 
knowledge  of  all  the  facts  of  the  case,  voluntarily  pays  money  in  satis- 
faction or  discharge  of  a  demand  unjustly  made  on  liim,  he  can  not 
afterwards  recover  back  the  money.     Falls  v.  City  of  Cairo,  403. 

2.  Where  a  party  has  voluntarily  paid  a  special  assessment,  the  fact 
that  others  have  failed  to  pa}r,  or  that  the  municipal  authorities  have 
abandoned  the  collection  of  other  assessments  in  respect  to  the  same 
improvement,  will  not  aid  the  party  wiio  lias  paid,  in  recovering  back 
his  money.     Ibid.  403. 

Ex  turpi  causa  non  oritur  actio. 

3.  An  agreement  which  grows  out  of,  or  is  connected  with,  an  illegal 
or  immoral  act,  is  contrary  to  public  policy,  and  can  not  be  enforced. 
Courts  will  not  aid  the  parties  to  an  illegal. transaction  in  the  division 
of  the  spoils.     JVeustadt  v.  Hall,  172. 

Wager  upon  an  election. 

4.  Whether  money  so  lost  can  be  recovered  back.  See  WAGERS,  1, 
2,  3. 
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ACTIONS.     Continued. 

Counties — injury  from  defective  highway. 

5.  Counties  not  liable  to  a  private  action  therefor.  See  HIGH- 
WAYS, 9. 

Municipal  corporations. 

6.  Not  liable  for  illegal  acts  of  their  officers.    See  C  ORPORATIONS,  4. 
Promise  to  make  a  gift. 

7.  Can  not  be  enforced.    Pope  et  al.  Adm'rs,  v.  Dodson,  360. 
Action  for  tort  against  several. 

8.  Of  their  joint  and  several  liability.     See  TORTS,  1. 
By  administrator  to  recover  purchase  money. 

9.  When  tlie  acts  of  vendor  and  purchaser  must  be  concurrent.  See 
VENDOR  AND  PURCHASER,  1. 

ADMINISTRATION  OF  ESTATES. 
Action  for  unpaid  purchase  money. 

Remedy  of  the  administrator  of  deceased  vendor  when  the  acts  of  the 
parties  are  required  to  be  concurrent.  See  VENDOR  AND  PUR- 
CHASER, 1. 

ADMISSIONS.     See  EVIDENCE,  6. 

ADULTERY.     See  CRIMINAL  LAW,  2,  3. 

ADVANCEMENTS. 

By  parent  to  child.     See  DESCENTS,  1,  2. 

ADVERSE  POSSESSION. 
Of  its  requisite  duration  and  character.    See  POSSESSION,  1. 

AGENCY. 
Where  the  principal  is  not  disclosed. 

1.  Of  the  rights  of  the  principal.  Where  chattels  are  bought  by  one 
in  his  own  name,  but  he  is,  in  fact,  buying  as  the  agent  of  another,  or 
for  himself  and  others,  as  partners  or  joint  owners,  the  undisclosed 
principal,  partners  or  joint  owners,  will  be  entitled  to  the  possession 
of  the  chattels  as  against  the  vendor,  who  has  no  longer  a  general  or 
a  special  property  therein.     Conklin  v.  Leeds,  178. 

2.  Any  such  undisclosed  principal,  partner  or  joint  owner,  has  the 
right,  on  discovering  that  a  purchase  has  been  made  by  such  agent, 
partner  or  joint  owner,  in  his  own  name,  or  without  disclosing  his 
true  relation  toother  parties,  to  tender  complete  performance  of  the 
contract  of  purchase,  and  take  possession  of  the  chattels.    Ibid.  178. 
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ALLEGATIONS  AND  PROOFS.     See  PLEADING  AND  EVIDENCE, 
ltq-7. 

ALTERATION. 
Release  of  a  surety. 

By  the  alteration  of  a  note.     See  SURETY,  2,  3. 

AMENDMENTS  AND  JEOFAILS. 

Misprison  of  clerk  in  entering  decree. 

1.  What  will  not  vitiate  it.  A  decree,  regular  in  all  other  respects, 
will  not  be  reversed  merely  because  the  clerk,  by  mistake,  used  the 
word  "  defendant "  instead  of  "  defendants.  "  Hofferbert  et  ux.  v.  Klink- 
hardt,  450. 

2.  The  omission  to  use  a  single  letter,  when  the  meaning  can  be 
clearly  ascertained  from  the  context,  has  never  been  held  sufficient  to 
vitiate  and  render  void  a  judicial  record.     Ibid.  450. 

3.  When  the  sense  of  a  judgment  or  a  decree  can  be  clearly  ascer- 
tained from  the  recitals  in  the  whole  record,  it  can  not  be  said  to  be 
void  for  uncertainty.     Ibid.  450. 

4.  In  such  cases,  this  court  will  regard  the  substance  only,  and  not 
mere  form ;  but  there  must  always  appear  in  the  record  enough  to  show 
what  was  intended  to  be  decreed.     Ibid.  450. 

5.  And  the  better  rule  is,  to  regard  only  substantial  objections,  and 
especially  to  disregard  those  having  no  merit.     Ibid.  450. 

Amendment  of  pleadings. 

6.  Under  act  of  1869 — new  defendants.  Under  the  statute  of  1869, 
authorizing  the  amendment  of  the  pleadings  so  as  to  make  new  defend- 

•  ants,  it  is  not  error,  after  the  issues  of  fact  have  been  formed,  to  allow 
plaintiff  to  amend  his  declaration  so  as  to  make  a  dormant  partner  a 
party  defendant.     Hall  v.  Kimball,  58. 

Condemnation  of  right  of  way. 

7.  Of  amending  the  proceedings  in  respect  to  the  statute  under  which 
they  are  sought  to  be  had.     See  RIGHT  OF  WAY,  1. 

Amendment  of  file  mark. 

8.  On  bill  in  chancery — in  what  manner  procured.  See  CHAN- 
CERY, 4. 

APPEALS. 
Appeal  from  judgment  for  taxes. 

1.  Time  of  filing  transcript.  On  an  appeal  to  the  circuit  court  from 
the  judgment  of  a  county  court  against  lands  for  non-payment  of  tax- 
es, it  appeared  the  transcript  was  not  filed  in  the  circuit  court  until 
two  terms  of  the  latter  court  had  intervened  after  the  appeal  was  per- 
fected :  Held,  as  the  statute  requires  the  transcript  to  be  filed  at  the 
next  term  after  the  appeal,  the  delay  amounted  to  an  abandonment  of 
35— 58th  III. 
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the  appeal,  and  the  circuit  court  should  have  dismissed  it,  or  at  least 
infused  to  hear  the  cause  and  render  judgment  therein  without  notice 
to  the  appellee.     Fortman  et  al.  v  Buggies  et  al.  207. 

ARBITRATION  AND  AWARD. 
Whether  award  binding. 

1.  Release  as  a  condition  precedent.  Where  the  subject  matter  of 
certain  suits  pending  was  submitted  to  arbitration,  the  articles  of  sub- 
mission stipulating  that  a  release  should  be  executed  by  the  plaintiffs 
in  the  suits,  which  should  be  delivered  by  the  arbitrators  on  making 
their  award,  it  was  held,  that  an  award  against  the  party  to  whom  the 
release  was  to  be  made  was  not  binding  upon  him,  there  having  been 
no  release  made  and  delivered,  as  was  agreed  upon.  Burt  v.  McFad- 
den  et  al.  479. 

ASSIGNMENT. 
Assignee  before  maturity. 

1.  Assignment  of  a  note  as  security  for  preceaent  debt.  The  indorsee 
of  a  promissory  note,  before  its  maturity,  taking  it  as  security  for  a 
pre-existing  debt,  in  the  ordinary  course  of  trade,  and  without  any  ex- 
press agreement,  shall  be  deemed  a  holder  for  a  valuable  considera- 
tion, and  shall  hold  it   free   from  latent  defenses  on  the  part   of  the 

maker.     Bowman  v.  Millison,  36. 

Surety  executing  note  on  condition. 

2.  Where  the  assignee  is  not  an  innocent  holder  for  value.  A  claim  be- 
ing placed  in  the  hands  of  an  attorney  for  collection,  the  debtor  pro- 
posed to  borrow  the  money  to  pay  the  same,  from  a  third  person,  and 
accordingly  executed  a  note  payable  to  the  latter,  with  another  as 
surety,  such  surety,  however,  signing  the  note  upon  the  express  con- 
dition that  the  principal  maker  should  procure  the  note  to  be  signed 
also  by  a  certain  other  person  as  co-surety.  This  condition  was  never 
performed,  but  the  note  as  thus  executed  was  placed  in  the  hands  of 
the  attorney,  who  retained  it  until  after  its  maturity,  when  the  payee 
indorsed  it  to  him  to  enable  him  to  sue  thereon  in  his  own  name.  In 
an  action  on  the  note  by  such  assignee,  it  was  held,  the  surety  could 
avail  of  the  non-performance  of  the  condition  upon  which  he  signed 
the  note,  as  a  defense,  even  though  the  plaintiff  did  not  know  of  such 
condition,  he  not  being  an  innocent  holder  for  a  valuable  considera- 
tion.    Stricklin  v.  Cunningham,  293. 

Power  of  sale  in  a  mortgage. 

3.  Whether  it  may  be  executed  by  an  assignee.  See  MORTGAGES, 
5,  6. 

ASSUMPSIT. 
Count  in  assumpsit.    See  PLEADING,  4. 
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ATTORNEY  AT  LAW. 
Privileged  communications. 

1.  As  between  attorney  and  client.  Where  a  party  consults  with  an 
attorney  as  his  legal  advisor,  in  regard  to  matters  out  of  which  litiga- 
tion afterwards  arises,  communications  thus  made  to  the  attorney  are 
inadmissible  as  evidence  against  the  party  seeking  the  advice.  The 
rule  is,  that  such  communications  are  the  privilege  of  the  client,  and 
not  of  the  attorney.     Wood  et  al.  v.  Thornly  etal.  464. 

BANKRUPTCY. 
Bankruptcy  of  a  mortgagor. 

Its  effect  on  the  rights  of  the  mortgagee.     See  MORTGAGES,  7. 

Parties  to  bill  to  foreclose. 
In  such  case.     See  PARTIES,  1. 

BASTARDY. 
Power  of  justice  to  take  a  recognizance. 

For  a  further  appearance.     See  RECOGNIZANCE,  1. 

BETTING  ON  ELECTIONS.     See  WAGERS. 

BILLS    OF   EXCEPTIONS.      See   EXCEPTIONS   AND    BILLS  OF 
EXCEPTIONS. 

BONDS. 
When  bond  or  deed  takes  effect. 

1.  A  deed  or  bond  takes  effect  from  the  time  of  delivery,  without 
regard  to  its  date.     Leeper  v.  Hersman,  218. 


BOUNDARIES. 
Of  their  extent. 

1.  Where  a  town  plat  calls  for  a  section  line  as  the  boundary  of  the 
lots  on  one  side,  when  that  line  becomes  established  it  will  become 
the  boundary  line  for  that  side  of  the  lots.     Ambrose  v.  Raley,  506. 

2.  If,  however,  the  plat  calls  for  stakes  or  other  monuments  which 
were  beyond  the  section  line,  and  the  person  laying  out  the  lots  owned 
the  land  platted,  and  the  land  beyond  the  section  line,  then  a  purchaser 
of  the  lots  so  bounded  will  acquire  title,  as  against  the  proprietor  of 
the  town,  to  the  monuments  designated  by  the  plat.     Ibid.  506. 

3.  The  owner  of  two  quarter  sections  of  land  lying  adjoining,  laid 
out  a  town  thereon,  the  plat  embracing  a  portion  of  each  quarter  sec- 
tion. Afterwards,  he  caused  to  be  laid  out  a  number  of  out  lots  around 
the  original  town  plat,  the  surveyor's  certificate  stating  that  he  "sur- 
veyed into  out  lots  and  streets  the  fractional  parts"  of  those  two  quar- 
ter sections,  "being  a  part  of  each  quarter  left  fractional  around  the 
town  plat  of  Hudson."     The  plat  itself  made  no  reference  to  distance, 
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cither  as  to  length  or  breadth  of  the  out  lots,  nor  did  it  indicate  the 
quantity  of  ground  they  contained,  or  call  for  monuments  on  the  east 
side.  It  was  held,  that  only  the  remaining  portions  of  the  two  quar- 
ter sections  were  embraced  in  the  survey  of  out  lots,  and  that  the  sec- 
tion line  formed  their  eastern  boundary.     Ambrose  v.  Haley,  506. 

CARRIERS. 
When  their  liability  attaches. 

1.  And  herein,  of  the  effect  of  military  restraint.  Where  a  railroad 
company,  in  the  unrestrained  exercise  of  its  franchises,  consents  to  the 
delivery  of  freight  in  its  cars  or  warehouse  for  immediate  shipment, 
upon  such  delivery  the  liability  of  the  company,  as  a  common  carrier, 
at  once  attaches,  and  it  is  held  responsible  for  any  loss  growing  out  of 
any  neglect  of  the  duties  incident  thereto.  Illinois  Central  Railroad 
Co.  v.  Ashmead,  487. 

2.  And  even  where  it  is  not  in  the  free  exercise  of  its  franchises, 
and  receives  property  for  transportation,  and  gives  the  ordinary  ship- 
ping receipt  without  limiting  its  liability  or  undertaking,  it  would  still 
be  liable,  notwithstanding  military  or  other  control.  In  such  a  case, 
it  must  be  presumed  the  company  knew  whether  it  could,  neverthe- 
less, act  as  a  common  carrier,  and  on  what  terms,  also  whether  it  had 
the  necessary  permission  or  orders  for  the  purpose  from  the  military 
authorities,  or  other  controlling  power.  It  is  held,  in  such  case,  to  a 
performance  of  the  duty  according  to  the  terms  on  which  it  was  un- 
dertaken.    Ibid.  487. 

3.  When,  however,  the  road  is  under  the  absolute  control  of  the 
general  government,  and  in  its  possession,  the  same  presumption  can 
not  be  indulged  that  obtains,  if  it  is  under  the  entire  and  free  manage- 
ment of  the  compan}'.     Ibid.  487. 

Carriers — warehousemen. 

4.  In  which  capacity  liable.  In  an  action  against  the  Illinois  Central 
Railroad  Company,  to  recover  damages  occasioned  to  the  plaintiff  by 
reason  of  the  alleged  neglect  on  the  part  of  the  defendant  to  perform 
its  duty  as  a  common  carrier,  in  that  it  had  failed  to  transport,  in  prop- 
er time,  from  Macon  station  to  the  city  of  Cairo,  a  quantity  of  corn, 
placed  by  the  plaintiff,  in  the  month  of  March,  1865,  in  the  cars  and 
warehouse  of  the  company  at  the  former  place,  for  shipment  to  the  lat- 
ter, whereby  the  corn  became  mouldy  and  greatly  damaged,  it  ap- 
peared that,  previous  to  that  time,  the  general  government  had  taken 
military  possession  of  the  road,  with  direction  that  its  whole  force 
should  be  used  for  government  purposes,  if  necessary,  and  though  its 
operation  was  continued  by  the  officers  and  employees  of  the  compa- 
ny, yet  it  could  not  ship  corn  to  Cairo  for  private  parties,  unless  by 
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permission  of  the  military  authorities,  the  general  freight  agent  hav- 
ing- received  a  military  order  not  to  ship  corn  to  that  place  unless  spe- 
cially directed,  and  which  order  he  had  communicated  to  the  freight 
agent  at  Macon  station,  as  well  as  to  all  others  on  the  road.  There  was 
no  shipping  receipt  given  to  the  plaintiff,  nor  was  there  any  other  evi- 
dence of  a  contract  to  carry  the  corn:  Held,  the  mere  fact  that  the 
plaintiff  had  delivered  the  corn  in  the  cars  and  warehouse  of  the  com- 
pany, with  the  permission  of  the  agent,  did  not  create,  under  the  cir- 
cumstances, the  relation  of  shipper  and  common  carrier  between  him 
and  the  company.  The  company,  in  such  case,  could  only  be  held 
bound  to  the  duties  of  that  relation  by  contract,  and  without  such  a 
contract  to  remove  the  presumption  that  the  company  could  only  car- 
ry the  corn  by  permission  of  the  military  authorities,  or  that  it  had 
the  necessary  permission,  such  delivery  could  only  be  considered  as  a 
storage  by  the  plaintiff  until  such  time  as  permission  could  be  ob- 
tained to  forward  the  corn.  Illinois  Central  Railroad  Co.  v.  Ashmead, 
487. 

5.  Though,  had  the  company  given  a  shipping -receipt  in  the  usual 
form,  it  would  have  been  liable  as  a  common  carrier,  whether  or.  not 
it  appeared  the  necessary  permission  to  carry  the  corn,  was  obtained. 
Ibid.  487. 

6.  The  plaintiff  in  this  case,  having  a  warehouse  of  his  own  at  Ma- 
con station,  must  have  known  the  road  was  under  military  control, 
and  knowing  that  fact,  it  devolved  on  him,  when  he  so  delivered  the 
corn,  equally  with  the  compai^,  to  obtain  permission  to  have  it 
shipped.  Ibid.  487. 

7.  Upon  its  being  urged  that  favoritism  was  shown  to  a  class  of 
shippers,  or  to  particular  individuals,  it  was  held,  that  could  not  affect 
the  liability  of  the  compai^,  if  it  was  acting  under,  and  only  in  pursu- 
ance of,  the  orders  of  the  military  authorities.     Ibid.  487. 

Liability  for  loss  of  stock. 

8.  In  course  of  transportation.  In  an  action  against  a  railroad  com- 
pany to  recover  for  the  loss  of  hogs  which  escaped  from  the  cars  while 
in  the  course  of  transportation,  it  appeared  the  bill  of  lading  provided 
that  the  hogs  shipped  should  be  taken  care  of  by  the  owner,  and  the 
company  should  not  be  liable  for  loss  of  hogs  by  jumping  from  the 
cars,  except  it  should  occur  by  reason  of  a  collision  of  trains,  or  when 
cars  were  thrown  from  the  track.  The  hogs  in  question  were  shipped 
in  cars  belonging  to  another  company,  and  selected  by  the  plaintiff,  he 
refusing  to  use  the  cars  of  the  defendant:  Held,  if  the  hogs  escaped 
from  these  cars  by  reason  of  any  defect  in  them,  or  of  the  door  fasten- 
ings, the  defendant  would  not  be  responsible  if  the  company  did  not 
know  the  fact  when  the  plaintiff  selected  them.  Illinois  Central  Hail- 
road  Co.  v.  Hall  et  al.  409. 
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CASE. 
When  the  proper  remedy. 

1.  Where  a  defendant  in  execution  despoils  the  premises.  Wliere  land 
is  sold  under  execution,  and  the  defendant  in  the  writ  continues  in 
possession,  but  fails  to  redeem  from  the  sale,  and  after  the  time  for  re- 
demption has  expired,  and  while  in  possession  of  the  property  he  re- 
moves a  building  therefrom,  without  the  knowledge  or  consent  of  the 
purchaser,  case  is  the  proper  form  of  action  for  the  injury  resulting 
from  such  wrongful  act.     Topping  et  al.  v.  Evans,  209. 

2.  Action  on  remedial  statute.  The  statute  provides,  that  if  the 
owner  or  person  having  possession  oi  sheep  known  to  be  affected  with 
a  contagious  disease  shall  permit  them  to  run  at  large,  or  be  where 
other  animals  may  have  access  to  them,  he  shall  be  liable  for  all  dama- 
ges resulting  from  their  running  at  large :  Held,  this  is  a  remedial  and 
not  a  penal  action,  and  the  declaration  in  a  suit  for  such  damages 
should  be  in  case  and  not  in  debt,  and  need  not  conclude  against  the 
form  of  the  statute.  Such  a  conclusion  is  but  formal,  and  is  cured  by 
verdict  even  wliere  the  form  requires  it.     Mount  v.  Hunter,  246. 

CHALLENGE. 
Right  of  challenge. 

In  ecclesiastical  trials.     See  ECCLESIASTICAL  COURTS,  7. 

CHANCERY. 

Commencement  op  suit. 

1.  Of  service  before  bill  filed.  The  filing  of  the  bill  is  the  commence- 
ment of  a  suit  in  chancery,  and  service  had  therein  on  process  issued, 
or  by  publication  of  notice  made,  prior  thereto,  is  a  nullity.  Hodgen 
etal.  v.  Guttery,  431. 

2.  In  such  a  case,  where  it  was  attempted  to  obtain  service  by  pub- 
lication, the  defendant  being  a  non-resident,  it  appearing  the  affidavit 
of  non-residence  was  made  on  the  15th  day  of  July,  and  that,  on  the 
same  day,  an  order  for  publication  was  entered,  and  the  notice  was 
published  for  the  first  time  on  the  17th  of  that  month,  and  the  file 
mark  on  the  bill  bore  date  the  19th  of  the  same  month,  it  was  held, 
even  if  the  affidavit  might  have  been  used  after  the  bill  was  filed,  that 
still  the  notice,  published  before  the  bill  was  lodged  in  the  office  of  the 
clerk  and  filed  by  him,  could  not  be  regarded  as  legal  and  binding — 
there  Avas  not  constructive  notice,  such  as  required  the  defendant  to 
regard  it,  or  that  gave  the  court  jurisdiction  of  his  person,  and  hence 
lie  was  not  bound  by  the  decree.     Ibid.  431. 

3.  Time  of  filing  bill — oral  evidence.  Nor  could  it  be  shown  by  oral 
evidence,  that  the  bill  was  filed  at  a  different  date  than  was  indicated 
by  the  file  mark  indorsed  by  the  clerk.    Ibid.  431. 
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4.  Mistake  in  the  file  mark — how  corrected.  Though  if  a  mistake  was 
really  made,  the  complainant  might,  within  a  reasonable  time,  have 
applied  to  the  court,  on  proper  notice  to  the  defendant,  for  leave  to 
the  clerk  to  amend  the  file  mark  on  the  bill.  But  until  such  an  amend- 
ment of  the  record  was  made,  the  date  indicated  must  be  held  conclu- 
sive. The  court  is  not  at  liberty  to  correct  or  obviate  its  effect  by 
conjecture  as  to  the  neglect  of  the  clerk  to  do  his  duty,  but  it  must  be 
presumed  that  he  did  not  so  far  disregard  his  duty  as  to  date  the  filing 
of  the  bill  at  a  different  time  from  that  when  it  was  deposited  with  him 
to  be  filed.     Hodgen  et  al.  v.  Guttery,  431. 

Pleading  in  chancery. 

5.  Construction  of  an  allegation  in  a  hill.  A  bill  in  chancery  filed  by 
a  part  of  the  heirs  at  law  of  A  B,  deceased,  to  set  aside  the  probate  of 
his  will,  and  cancel  the  instrument  admitted  to  probate,  contained  the 
following  allegation  :  "That  the  said  paper  so  purporting  to  be  the 
last  will  and  testament  of  the  said  A  B,  was  not  executed  and  attest- 
ed as  by  the  statute  in  such  case  made  and  provided  is  and  was  re- 
quired, and  is  therefore  inoperative  and  void ;  that  the  same  was  not 
signed  by  the  said  A  B,  or  in  his  presence  by  some  one  under  his  di- 
rection, in  the  presence  of  the  two  persons,  together,  whose  names  are 
attached  to  the  said  paper,  or  instrument,  as  pretended  attesting  wit- 
nesses ;  nor  did  he,  the  said  A  B,  acknowledge  the  said  paper  or  in- 
strument to  be  his  last  will  and  testament,  in  the  presence  of  the  two 
persons  together,  whose  names  are  thereto  attached  as  pretended  at- 
testing witnesses;  that  the  said  two  persons  whose  names  are  so  at- 
tached to  the  said  paper,  did  not  sign  and  attest  the  same  at  the  re- 
quest of  the  said  A  B,  in  his  presence  and  in  the  presence  of  each 
other:"  Held,  the  only  reasonable  construction  of  such  allegation  is, 
that  the  so-called  will  was  illegally  executed  because  the  subscribing 
witnesses  did  not  attest  it  together,  or  in  the  presence  of  each  other, 
and  that  evidence  offered  under  it,  to  show  that  the  witnesses  did  not 
sign  it  in  the  presence  of  the  testator,  was  improperly  admitted.  The 
defendants  had  a  right  to  complain  that  they  were  taken  by  surprise 
by  such  testimony.     Flinn  et  al.  v.  Owenet  al.  111. 

Averment  of  ratification. 

6.  Whether  sufficient.  A  bill  in  chancery  was  filed  for  relief  against 
the  action  of  the  board  of  directors  of  a  bank,  in  increasing  the  capital 
stock  thereof,  without  authority  of  law,  or  the  consent  of  the  com- 
plainants, wTho  were  shareholders.  The  answer  averred,  that  the  ac- 
tion of  the  directors  had  been  ratified  by  the  shareholders;  but  as  the 
time,  manner  or  circumstances  thereof,  were  not  shown,  the  averment 
was  deemed  insufficient.     Eidman  etal.  v.  Bowman  et  al.  444. 
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Removing  cloud  upon  title. 

7.  Equity  will  entertain  jurisdiction  at  the  instance  of  the  owner  in 
fee  of  lands,  to  remove  a  cloud  upon  his  title  created  by  a  sale  of  the 
premises  and  a  deed  thereto,  under  a  decree  of  foreclosure  of  a  mort- 
gage thereon,  although  the  decree  and  deed  as  to  him  are  void,  he  not 
having  been  served  with  process  in  the  foreclosure  suit,  and  although 
the  land  is  not  chargeable  with  the  mortgage  by  reason  of  the  same 
not  having  been  recorded,  and  because  he  had.no  notice  of  its  exist- 
ence at  the  time  he  purchased.     Hodgen  et  al.  v.  Glittery,  431. 

8.  Limitation  in  respect  thereto.     See  LIMITATIONS,  9. 

Inadequacy  op  consideration. 

9.  Voluntary  conveyance,  as  between  the  parties.  Mere  inadequacy  of 
consideration,  in  the  absence  of  fraud,  will  not  be  sufficient  to  enable 
a  grantor  to  avoid  his  deed  made  in  submission  to  an  adverse  claim  of 

.  a  tax  title,  without  first  making  an  investigation  as  to  whether  it  was 
well  founded  or  not,  although  the  tax  title  may  really  have  been  of  no 
validity.  Equity  will  not  relieve  a  party  against  such  negligence  and 
folly.     Douglass  v.  Littler  et  al.  342. 

Reforming  an  instrument. 

10.  For  mistake.  A  court  of  chancery  will  correct  a  mistake  in  a 
conve}rance,  but  will  not,  under  the  pretext  of  correcting  a  mistake, 
make  that  aconve3rance  which  is  not  in  itself  a  conveyance.  A  court 
of  chancery  can  not  give  life  to  an  instrument  which  has  no  vitality  in 
itself.     Lindley  v.  Smith  et  al.  250. 

Correcting  a  voluntary  deed. 

11.  A  donation  of  land  for  the  site  of  a  school  house  is  a  donation 
to  a  charitable  use,  and  in  such  a  case  a  court  of  equity  will  suppby  all 
defects  of  conveyance.     Price  v.  School  Directors,  452. 

12.  A  person  who  makes  a  promise,  upon  the  strength  of  which 
others  are  induced  to  expend  labor  or  material,  is  bound  in  good  faith 
to  keep  his  promise.     Ibid.  452. 

13.  P  having  offered  to  donate  a  site  for  a  school  house,  \>y  a  vote 
of  the  district,  his  offer  was  accepted,  and  building  commenced.  P 
then  filed  for  record  a  deed  to  the  district,  of  the  site,  but  limited  the 
use  of  the  donation  to  ichite  children  only,  with  a  forfeiting  clause.  On 
a  bill  to  refcrm  the  deed  according  to  the  original  donation,  held,  that 
whether  white  pupils  and  colored  are,  by  law,  now  to  occupy  the  same 
or  different  buildings,  or  not,  a  forfeiting  clause  in  case  colored  chil- 
dren are  admitted,  can  not  be  added  to  a  conveyance  of  the  site,  when 
not  embraced  in  the  original  offer.     Ibid.  452. 

Specific  performance. 

14.  Estoppel,  as  to  the  question  of  the  payment  of  purchase  money.  A 
held  the  legal  title  to  land,  and  gave  a  bond  to  convey  to  B,  on  the 
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payment  of  a  certain  sura,  and  let  B  into  possession.  B,  with  the 
knowledge  of  A,  sold  to  C,  as  the  absolute  owner,  and  the  latter  went 
into  possession  and  made  improvements.  A  controversy  arising  be- 
tween A  and  B,  as  to  whether  the  land  had  been  paid  for  or  not,  they 
made  a  statement  in  writing,  of  their  account,  signed  by  both,  and 
therein  A  agreed  to  convey  to  C,  if  B  would  redeem  the  land  from  a 
certain  execution  sale  on  a  judgment  against  A.  This  redemption  C 
made  as  a  part  of  his  purchase  price.  On  a  bill  brought  b}^  C,  against 
A  and  B,  to  compel  a  conveyance,  it  was  held,  that  by  the  settlement 
between  A  and  B,  the  former  was  estopped  from  resisting  a  convey- 
ance to  C,  upon  a  claim  that  B  had  not  paid  him  for  the  land.  O'Neal 
et  al.  v.  Auten,  148. 

TO  ENFORCE  THE  PAYMENT  OF  PURCHASE  MONEY. 

15.  By  vendor  against  purchaser.  A  and  B  entered  into  a  written 
agreement,  by  the  terms  of  which  the  former  agreed  to  sell  to  the  lat- 
ter one  half  of  certain  mill  premises,  in  consideration  of  which  the  lat- 
ter agreed  to  furnish  all  necessary  machinery,  complete,  in  the  mill 
then  erected  on  the  premises,  for  the  running  of  three  sets  of  stones. 
B  furnished  a  part  of  the  money  required  to  complete  the  mill  as 
agreed  upon,  the  remainder  being  furnished  by  A,  who  was  authorized 
by  B  to  pay  out  money  for  machinery  and  labor  in  the  further  pros- 
ecution of  the  work,  the  same  being  conducted  under  the  direction  of 
B :  Held,  A  could  maintain  a  bill  to  subject  the  premises  to  sale  for  the 
amount  paid  by  him,  above  the  sum  B  had  paid,  necessary  to  complete 
the  mill  according  to  the  terms  of  the  agreement,  upon  the  principle 
which  permits  a  vendor  to  file  a  bill  to  subject  to  sale  land  sold  for  the 
unpaid  purchase  money^ — the  amount  so  expended  by  him  being  re- 
garded as  unpaid  purchase  money.     Grove  v.  Miles,  338. 

Setting  aside  sheriff's  deed. 

16.  Satisfaction  of  judgment  also  should  be  set  aside.  Where  a  judg- 
ment is  satisfied  b}r  the  sale  of  the  homestead,  and,  by  a  bill  for  that 
purpose,  the  sheriff's  deed  is  set  aside,  the  court  should,  by  the  same 
decree,  set  aside  the  satisfaction  of  the  judgment.  Hubbell  et  al.  v. 
Canady,  425. 

Diligence— as  applied  to  equal  equities. 

17.  Where  equities  are  equal,  a  court  of  equity  will  not  take  from 
one  an  advantage  he  has  acquired  of  his  adversary  by  his  superior  dil- 
igence.    McNary  v.  Southworth,  473. 

*  Where  a  bidder  refuses  to  complete  his  purchase. 

18.  Of  the  proper  proceedings  on  ordering  a  resale.  Where  the  pur- 
chaser at  a  sale  under  a  decree  in  chancery,  refuses  to  complete  his 
purchase,  in  order  to  charge  him  with  any  deficiency  arising  on  a  re- 
sale, the  master  should  report  the  sale  and  refusal,  and  after  confirma- 
tion of  the  report,  a  motion  should  be  made  and  notice  thereof  served 
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CHANCERY. 

Where  a  bidder  refuses  to  complete  his  purchase.     Continued. 
upon  the  purchaser,  that  lie  be  ordered  to  complete  his  purchase  by  a 
certain  specified  time,  or,  in  default  thereof,  the  property  be  resold  at 
his  risk.     Hill  et  al.  v.  Hill,  239. 

19.  Order  of  resale — what  it  must  contain.  And  in  such  case,  on 
failure  to  pay  the  purchase  money,  or  show  cause  therefor,  the  order 
of  resale  should  direct  the  property  to  be  resold  at  such  delinquent 
bidder's  risk  and  expense.     Ibid.  239. 

20.  Of  the  costs  of  resale.  In  some  instances,  where  the  purchaser  is 
a  party  to  the  suit,  and  entitled  to  share  in  the  proceeds  arising  from 
the  sale,  the  court  will  reserve  the  question,  by  whom  the  costs  and 
expenses  of  the  resale  and  the  deficiency  are  to  be  borne.     Ibid.  239. 

21.  Before  making  order  of  resale,  purchaser  must  be  allowed  an  op- 
portunity to  complete  purchase.  But  in  every  such  case,  before  making 
the  order  of  resale  at  the  purchaser's  risk,  he  should  be  called  upon  to 
show  cause  why  he  has  failed  to  complete  his  purchase,  and  allowed  an 
opportunity  so  to  do.    Ibid.  239. 

22.  Former  decisions.  The  case  of  Comstock  v.  Purple,  49  111.  170, 
only  overrules  so  much  of  the  case  of  Dills  v.  Jasper,  33  111.  273,  as  re- 
lates to  the  receiving  and  reporting  of  bids  by  the  master  to  the  court, 
and  the  effect  thereof,  and  leaves  untouched  all  that  portion  of  it  in  re- 
gard to  the  course  of  proceeding  where  the  purchaser  fails  to  comply 
with  his  purchase.     Ibid.  239. 

Rescission  of  contracts. 

For  false  representations  by  a  purchaser  of  land.     See  FRAUD,  7. 

Land  conveyed  in  trust  to  pay  debts. 

Remedy  of  the  creditors  in  chancery.      See  TRUSTS  AND  TRUS- 
TEES, 3. 
Conveying  an  interest  not  known  to  exist. 

Belief  given  in  chancery.     See  CONVEYANCES,  1,  2. 

CHARITABLE  USE. 

Donation  of  land  for  school  purposes. 

Is  a  donation  to  a  charitable  use.     See  SCHOOLS. 

CHATTEL  MORTGAGES.  See  MORTGAGES,  12. 

CHICAGO,  CITY  OF. 
Police  force  of  the  city. 

1.  Power  of  the  board  of  police  to  remove  certain  appointees — construction 
of  sec.  10  ch.  10  of  the  city  charter.  E  was  appointed  by  the  board  of 
police  of  the  city  of  Chicago,  at  the  request  of  the  board  of  health,  a 
"  police  patrolman  "  for  the  term  of  one  year.    Six  months  afterwards, 
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CHICAGO,  CITY  OF.    Police  force  op  the  city.     Continued. 

b\r  the  joint  action  of  the  board  of  police  and  the  board  of  health,  he 
was  removed,  without  any  cause  being  assigned  therefor.  In  an  action 
brought  by  E  to  recover  his  salary  for  the  unexpired  portion  of  said 
term,  it  was  held,  that  such  appointment  did  not  create  a  contract  be- 
tween E  and  the  city  which  neither  party  could  rescind  without  the 
consent  of  the  other,  and  that  his  removal  was  legal  under  the  provis- 
ions of  sec.  10  of  ch.  10  of  the  charter  of  said  city.  City  of  Chicago  v. 
Edwards,  252. 

2.  That  sec.  10  of  ch.  10  of  the  city  charter,  under  which  E  was 
removed,  expressly  provides  "that  persons  so  appointed  maybe  re- 
moved at  any  time  by  the  board  of  police,  without  assigning  any  cause 
therefor ; "  and  this  law  being  a  public  act,  E  must  be  presumed  to  have 
known,  when  he  accepted  his  appointment,  that  his  term  of  office  could 
be  terminated  at  any  time.     Ibid.  252. 

CHURCH  AND  STATE. 
Interference  by  civil  courts. 

With  ecclesiastical  trials.    See  ECCLESIASTICAL  COURTS,  9  to  13. 

CLOUD  UPON  TITLE.     See  CHANCERY,  7. 

COLOR  OF  TITLE.    See  LIMITATIONS,  5. 

COMMERCE  BETWEEN  THE  STATES. 
Importation  op  Texas  and  Cherokee  cattle. 

Constitutionality  of  the  act  prohibitory  thereof  See  TEXAS  AND 
CHEROKEE  CATTLE,  1,  2,  3. 

COMMISSION  MERCHANT. 
Remittance  by  draft. 

Of  the  liability  where  the  draft  proves  worthless.    See  FACTOR,  1. 

CONDEMNING  RIGHT  OF  WAY.    See  RIGHT  OF  WAY,  1  to  4. 

CONDITIONS. 
Adding  new  conditions  to  a  donation. 

After  acceptance  and  the  expenditure  of  money  and  labor  in  respect 
thereto.     See  CHANCERY. 

CONDITION  PRECEDENT.    See  CONTRACTS,  4. 

CONSIDERATION. 
Failure  op  consideration. 

1.  In  the  matter  of  a  special  assessment.  Where  a  party  sought  to 
recover  back  money  voluntarily  paid  upon  a  special  assessment,  made 
for  the  construction  of  a  certain  public  improvement  adjacent  to  his 
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CONSIDERATION".     Failure  of  consideration.     Continued. 

premises,  on  the  ground  that  the  consideration  for  the  payment  had 
wholly  failed,  it  was  considered,  the  improvement  having  been  made, 
the  plaintiff  had  received  a  full  equivalent  or  compensation  for  the 
mone}'  paid,  in  the  enhanced  value  which  his  property  had  derived 
from  the  improvement.  Falls  v.  City  of  Cairo,  403. 
Inadequacy  of  consideration. 

2.  As  between  vendor  and  purchaser — whether  a  ground  for  equitable 
relief     See  CHANCERY,  9. 

When  evidence  of  fraud.    See  FRAUD,  1,  2. 

Assignee  of  note  before  maturity. 

3.  Collateral  security  for  a  precedent  debt — of  the  consideration.  See 
ASSIGNMENT,  1. 

CONSTITUTIONAL  LAW. 
Lending  the  credit  of  the  State. 

1.  What  constitutes.  That  portion  of  the  act  of  Januaiy  23,  1869, 
amendatory  of  the  charter  of  the  Decatur  &  East  St.  Louis  Railroad 
Company,  which  permits  a  portion  of  each  of  several  counties  to  give 
its  credit  and  aid  to  the  corporation,  is  not  in  violation  of  that  clause  of 
the  constitution  of  1848,  which  forbids  the  credit  of  the  State  to  be 
given  to,  or  in  aid  of,  any  individual,  association  or  corporation.  Coun- 
ty Court  of  Madison  county  v.  The  People  ex  rel.  456. 

Taxation  by  municipal  corporations. 

2.  Power  of  the  legislature  to  authorize  a  fractional  part  of  such  cor- 
poration to  levy  and  collect  taxes.     See  TAXATION,  1,  2. 

Affidavit  of  notice  of  tax  sale. 

3.  How  far  essential  to  support  a  tax  deed.     See  EVIDENCE,  14, 15. 

Importation  of  Texas  and  Cherokee  cattle. 

4.  Constitutionality  of  the  act  prohibitory  thereof.  See  TEXAS  AND 
CHEROKEE  CATTLE,  1,  2,  3. 

Interference  with  ecclesiastical  trials. 

5.  By  the  civil  courts.    See  ECCLESIASTICAL  COURTS,  12. 

CONTINUANCE. 

By  operation  of  law. 

1.  Where  the  judge  is  absent — construction  of  the  statute.  The  stat- 
ute which  provides  for  the  adjournment  of  a  term  of  court,  in  case  no 
judge  shall  attend  on  the  first  or  second  day,  and  that  all  suits,  writs, 
process,  etc.,  shall  stand  continued  until  the  next  term,  has  reference 
only  to  suits  and  proceedings  actually  pending  when  the  contingency 
happens  which  puts  the  law  into  operation.     It  is  construed  to  mean 
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CONTINUANCE.     By  operation  of  law.     Continued. 

some  proceeding,  not  alone  commenced,  but  under  the  control  of  the 
court,  and  upou  which  it  could  act.  Knickerbocker  v.  Knickerbocker 
et  al.  399. 

2.  So,  where  a  guardian  had  simply  given  notice,  by  publication, 
that  he  would  apply  to  the  court,  at  a  certain  term,  for  an  order  for  the 
sale  of  the  laud  of  his  ward,  no  other  steps  whatever  being  taken  to 
bring  the  cause  into  court  for  that  term,  it  was  held,  the  proceeding  was 
not  pending  in  court,  so  as  to  come  within  the  operation  of  the  statute, 
and  would  not  stand  continued  in  case  that  term  was  not  held,  but 
the  proceeding  would  abate.     Ibid.  399. 

CONTRACTS. 
Contract  with  the  State. 

1.  Construction  of  a  particular  acceptance  of  a  proposal.  The  State 
of  Illinois  entered  into  a  contract  with  C  for  2000  reams  of  printing 
paper,  to  be  famished  by  him  to  sample;  and  the  acceptance  of  his 
proposal  was  as  follows:  "  This  award  is  for  2000  reams,  and  any  fur- 
ther quantity  which  may  be  needed  or  required  by  the  State  of  Illinois, 
in  the  public  printing,  including  all  matters  consequent  upon  the  action 
of  the  26th  General  Assembly  : "  Held,  that  the  terms  of  this  accept- 
ance did  not  confer  upon  the  legislature  the  power  to  alter  or  rescind 
the  contract;  that  it  only  gave  to  that  body  authority  over  any  ad- 
ditional quantity  that  might  be  required.  The  People  ex  rel.  Chatterton 
v.  The  Secretary  of  State  et  al.  90. 

2.  Award  of— must  be  made  in  compliance  with  statute.  But  in  such 
case,  it  appearing  that  C  was  not  the  lowest  bidder,  and  that  the  said 
contract  was  awarded  to  him  by  the  Secretary  of  State,  alone,  without 
the  presence  of  the  Auditor  and  Treasurer,  either  at  the  time  of  the 
opening  of  the  proposals,  or  of  making  the  award,  such  contract  is  not 
binding  upon  the  State,  it  having  been  made  in  violation  of  the  statute 
upon  that  subject.     Ibid.  90. 

3.  Under  sec.  14  of  the  chapter  entitled  "Printing  and  Binding," 
the  award  of  contracts  thereunder  must  be  to  "the  lowest  responsible 
bidder,"  and  the  proposals  for  the  same  must  be  opened,  and  the  award 
made,  in  the  presence  of  the  Auditor  and  Treasurer,  acting  with  the 
Secretary  of  State.     Ibid.  90. 

Condition  precedent. 

4.  Where,  b}r  the  terms  of  a  written  contract  for  furnishing  the  ma- 
terials and  laying  the  brick  and  stone  work  for  a  building,  it  was  pro- 
vided that  payment  therefor  should  only  be  made  upon  the  estimate 
and  certificate  of  the  superintendent  of  the  work,  in  such  case  the 
obtaining  of  such  certificate  is  a  condition  precedent  to  the  payment 
of  the  money,  and  an  action  to  recover  therefor,  without  first  obtain- 
ing it,  is  prematurely  brought.     Packard  et  al.  v.  Van  Shoick,  79. 
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CONTRACTS.     Continued. 

CoNTKACTS   CONSTRUED. 

5.  Certain  parties  entered  into  a  written  agreement,  by  the  terms  of 
which  A  agreed  to  sell  to  B  one  half  of  certain  mill  premises,  in  con- 
sideration of  furnishing  all  necessary  machinery,  complete,  in  the  mill 
then  erected,  for  the  running  of  three  sets  of  stones:  Held,  the  phrase 
in  the  agreement  "in  consideration  of  machinery  to  be  furnished,  com- 
plete, in  the  mill,"  included  not  only  the  cost  of  machinery,  but  the 
labor  and  material  necessary  to  place  it  in  proper  position  for  use. 
Grove  v.  Miles,  338. 

6.  Bond  of  a  railroad  freight  agent.  The  condition  of  such  a  bond 
was,  that  the  principal  should,  among  other  things,  pay  and  deliver 
over  to  his  successors,  or  any  other  person  duty  authorized  to  receive 
the  same,  all  balances  or  sums  of  money,  goods,  chattels  and  other 
things,  which  shall  appear  to  be  in  his  possession,  and  due  by  him  to 
the  obligee:  Held,  that  the  condition  of  the  bond  was  not  necessarily 
broken  because  the  principal  had  failed  to  pa}r  over  a  balance  which 
appeared  to  be  in  his  hands,  by  his  accounts  rendered.  Chicago  &  Al- 
ton Railroad  Co.  v.  Higgins  et  al.  128. 

7.  As  to  liability  for  default  of  his  subordinates.  The  sureties  in  a 
general  freight  agent's  bond  are  not  liable  for  a  deficit  in  his  accounts, 
arising  from  the  default  of  his  subordinates,  under  a  general  clause  in 
the  bond,  that  "such  agent  shall  well  and  truly  perform  and  execute 
the  duties  of  freight  agent,  and  shall  render  a  just  and  true  account  of 
all  moneys,  goods  and  chattels,  which  shall  come  into  his  charge  or 
possession,"  where  the  subordinates  are  appointed  b}>-  the  railroad  com- 
pany, although  appointed  with  the  approbation  and  consent  of  the 
general  agent,  and  acting  under  his  direction  and  control.     Ibid.  128. 

Promise  to  make  a  gift. 

8.  Can  not  be  enforced.    Pope  et  al.  Adm'rs,  v.  Dodson,  360. 

Contracts  against  public  policy. 

9.  As  when  based  upon  an  illegal  or  immoral  consideration — can  not 
be  enforced.     See  ACTIONS,  3. 

CONVEYANCES. 
What  will  pass  by  deed. 

1.  Of  an  interest  not  known  to  exist.  A  part}'  can  hardly  be  said  to 
part  with  a  right,  or  title,  of  the  existence  of  which  he  is  wholl}r  igno- 
rant; and  if  he  does  not  so  intend,  a  court  of  equity  will,  in  ordinary 
cases,  relieve  him  from  the  legal  effect  of  instruments  which  surrender 
such  unsuspected  right  or  title.     Douglass  v.  Littler  et  al.  342. 

2.  But  this  principle  has  no  application  to  a  case  where  the  owner 
of  a  paramount  title  to  land,  fully  aware  of  the  existence  of  his  own 
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title,  surrenders  it  to  the  owner  of  an  adverse  tax  title  upon  a  miscon- 
ception as  to  the  strength  of  the  tax  title.     Douglass  v.  Littler  etal.  342. 

Delivery  op  a  deed. 

3.  What  constitutes.  If  a  grantor,  with  or  without  any  previous  ar- 
rangement with  the  grantee,  sign,  seal  and  acknowledge  a  deed,  place 
it  in  the  hands  of  the  register  to  be  recorded,  notify  the  grantee  of  the 
act,  and  he  assent  to  receive  it,  by  words  only,  this  would  be  a  good 
delivery,  though  the  grantee  die  before  taking  it  into  his  actual  posses- 
sion; because  the  assent  is  the  principal  element,  and  taking  the  deed 
into  possession  is  not  indispensable,  but  only  evidence  of  assent  and 
acceptance.     Kingsbury  v.  Burn  side  et  al.  310. 

4.  A  deed,  signed,  sealed  and  acknowledged  without  the  knowledge 
or  assent  of  the  grantee,  was  sent  b}'  the  grantor  to  a  third  person  at 
the  place  where  the  land  was  situate,  sncli  third  person  being  a  stran- 
ger to  the  transaction,  not  authorized  by  the  grantee  to  receive  the 
deed,  but  with  the  simple  direction  from  the  grantor  to  have  it  record- 
ed. There  was  no  declaration  that  it  was  delivered  for  the  grantee's 
use,  nor  was  it  delivered  as  an  escrow:  Held,  the  person  to  whom  the 
deed  was  thus  sent  was  a  mere  medium  through  whom  it  was  to  pass 
to  the  hands  of  the  recorder:  the  act  did  not  constitute  a  delivery,  in 
the  legal  sense.     Ibid.  310. 

5.  The  mere  act  of  recording  a  deed,  under  such  circumstances, 
would  not  amount  to  a  delivery.     Ibid.  310. 

From  what  time  a  deed  takes  effect. 

6.  And  during  the  time  intervening  the  placing  of  the  deed  in  the 
hands  of  the  register  to  be  recorded  and  the  giving  of  his  assent  by  the 
grantee,  the  deed  will  remain  wholly  inoperative  for  any  purpose,  and 
might,  during  that  time,  be  reclaimed  by  the  grantor  and  cancelled, 
with  no  other  effect  than  that,  perhaps,  of  casting  a  cloud  upon  his 
title,  by  its  being  recorded.  A  deed  takes  effect  only  from  its  deliver}', 
with  a  few  exceptions,  where  the  necessities  of  the  case  require  the 
application  of  the  doctrine  of  relation,  and  there  could  be  no  delivery 
until  the  grantee  gave  his  assent.     Ibid.  310. 

Acceptance  by  the  grantee. 

7.  What  constitutes.  A  party  who  held  the  legal  title  to  a  tract  of 
land,  but  upon  a  secret  parol  trust  for  his  wife,  executed  a  deed  there- 
for, in  which  his  wife  also  joined,  to  the  brother  of  the  latter,  and 
placed  the  same  in  the  hands  of  the  proper  officer  to  be  recorded,  the 
grantee  having  no  knowledge  of  the  act  until  some  time  afterward, 
when,  upon  meeting  the  grantee,  the  grantor  said  to  him:  "B}r  the 
way,  the  property  of  your  sister  has  been  deeded  to  you,  and  I  want 
you  to  look  after  her  interests,  and  see  that  she  has  her  propertj',"  to 
which  the  grantee  replied  :  "  That  was  all  right,"  or  "  Very  well,"  or 
words  to  that  effect:  Held,  this  constituted  an  acceptance  of  the  deed 
by  the  grantee.    Ibid.  310. 
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By  married  women. 

8.  A  married  woman  can  convey  her  land  only  in  the  manner  pre- 
scribed by  the  statute  in  existence  at  the  time  she  makes  the  deed.  To 
make  the  deed  effectual,  all  the  forms  and  solemnities  required  by  the 
statute  should  be  observed.    Lindley  v.  Smith  et  al.  250. 

9.  Conveyances  by  married  women  for  the  transfer  of  their  real 
estate  or  dower  interest,  do  not  take  effect  by  delivery,  as  other  deeds, 
but  only  by  being  acknowledged  in  the  statutory  mode.  An  acknowl- 
edgment not  in  the  mode  prescribed,  must  render  the  deed  useless  as  a 
conveyance  of  title.     Ibid.  250. 

CORPORATIONS. 
Power  of  board  op  directors. 

1.  To  increase  the  capital  stock — East  St.  Louis  Bank.  The  charter 
of  the  East  St.  Louis  Bank  provided  that  its  capital  stock  should  be 
one  hundred  thousand  dollars,  with  power  to  increase  it  to  five  hun- 
dred thousand.  The  charter  did  not  provide  by  whom  this  power 
might  be  exercised  :  Held,  the  board  of  directors  of  the  bank  did  not, 
merely  by  virtue  of  their  position  as  such,  have  authority  to  increase 
the  capital  stock  without  the  assent  of  the  shareholders.  Eidman  et  al. 
v.  Bowman  et  al.  4:4:4. 

2.  It  seems,  the  management  and  transaction  of  all  business  for 
which  a  corporation  is  created,  and  its  general  affairs,  are  within  the 
usual  powers  of  the  board  of  directors,  but  a  power  given  to  a  corpor« 
ation  to  increase  its  capital  stock,  cannot  be  exercised  by  the  directors, 
except  thej  be  specially  authorized  so  to  do,  either  by  the  charter  ot 
by  the  shareholders.     Ibid.  444. 

Increase  op  capital  stock. 

3.  Who  entitled  to  the  shares.  If  the  capital  stock  of  a  bank,  or  other 
corporation,  be  increased  by  proper  authority,  the  right  to  such  addi- 
tional stock  vests  in  the  original  stockholders,  each  one  to  take  in  pro- 
portion to  the  amount  held  by  him  of  the  original  stock,  if  he  will  pay 
for  it.  This  right  may  be  waived,  but  if  it  is  not,  the  party  entitled 
can  not  be  deprived  of  it  by  the  board  of  directors  of  the  corporation, 
or  otherwise.     Ibid.  444. 

Municipal  corporations. 

4.  Not  liable  for  unauthorized  acts  of  officers.  A  municipal  corpora- 
tion is  not  liable  for  the  illegal  and  unauthorized  acts  of  its  officers,  in 
administering  an  ordinance.  Nor  is  it  made  liable  by  the  fact  that  its 
board  of  trustees  are  cognizant  of  the  tortious  act,  or  even  participate 
therein.    President  etc.  of  the  Town  of  Odell  v.  Schroder  et  ux.  353. 

5.  Execution  against.  It  is  erroneous  to  issue  execution  on  a  judg- 
ment against  a  municipal  corporation.    Ibid.  353. 
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CORPORATIONS.     Municipal  corporations.     Continued. 

6.  What  constitutes  a  municipal  corporation,  for  purposes  of  taxation. 
See  TAXATION,  1. 

COUNTIES. 
Liability  for  defective  highways.     See  HIGHWAYS,  9. 

COUNTY  TREASURER. 

Of  his  commissions. 

1.  Upon  money  raised  and  paid  out  by  the  county.  In  order  to  raise 
the  sum  of  $200,000,  with  which  to  pay  for  the  old  State  House  in 
Springfield,  the  board  of  supervisors  of  Sangamon  county  appointed 
certain  persons  as  a  committee  to  negotiate  the  bonds  of  the  county  for 
that  purpose,  which  was  done,  and  the  proceeds  of  the  bonds  were 
paid  by  that  committee  directly  into  the  State  treasury,  never  having 
passed  into  the  hands  of  the  county  treasurer  at  all.  There  was  no  law 
which  directed  this  money,  specifically,  to  be  paid  to  the  county  treas- 
urer, nor  gave  him  a  commission  for  receiving  and  paying  it  out,  spe- 
cifically :  Held,  the  county  treasurer  was  not  entitled  to  any  commis- 
sion upon  the  money  so  raised  and  disbursed.  Keily  v.  Board  of  Su- 
pervisors of  Sangamon  county,  494. 

2.  It  was  competent  for  the  county  authorities  to  appoint  special 
agents  to  raise,  receive  and  pay  over  to  the  State  the  special  fund  in- 
volved in  the  purchase  of  the  old  State  House.     Ibid.  494. 

3.  Of  his  commissions  as  county  collector.  The  county  treasurer,  in 
counties  under  township  organization,  is  made  the  county  collector, 
but  when  the  county  taxes  are  paid  over  to  him  by  the  town  collec- 
tors, he  receives  them  as  treasurer,  not  as  county  collector,  and  is  en- 
titled to  no  commission  on  such  moneys,  as  collector,  but  only  such  as 
is  prescribed  by  law  for  the  duty  performed  as  treasurer.  The  acts  of 
1853  and  1861,  on  that  subject,  construed.     Ibid.  494. 

COVENANTS. 

Whether  they  run  with  the  land. 

1.  Real  and  personal,  defined.  A  covenant  is  said  to  run  with  the 
land,  when  either  the  liability  for  its  performance  or  the  right  to  en- 
force it,  passes  to  the  assignee  of  the  land  itself;  and  to  run  with  the 
reversion,  when  the  liability  to  perform  it,  or  the  right  to  enforce  it, 
passes  to  the  assignee  of  the  reversion.  Horsey  v.  St.  Louis,  Alton  & 
Terre  Haute  Railroad  Go.  65. 

2.  The  T.  H.  &  A.  R.  R.  Co.  entered  into  an  agreement  with  D,  by 
which  said  company  agreed,  in  consideration  that  he  had  conveyed  to 
it  certain  premises,  to  make  and  maintain  certain  improvements  there- 
on ;  and  soon  after,  said  company  conve}^ed  its  franchises  to  the  St.  L., 
A,  &  T.  H.  R.  R.  Co.    In  an  action  of  covenant  on  said  agreement, 

36— 58th  III. 
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COVENANTS. 

Whether  they  run  with  the  land.     Continued. 

brought  b}'  D,  against  the  assignee  corporation,  the  declaration  averred, 
among  other  things,  the  failure  and  refusal  on  the  part  of  both  compa- 
nies to  keep  said  agreement,  as  also  that  defendant  purchased  with  no- 
tice of  such  covenant.  A  general  demurrer  was  interposed,  which  the 
court  below  sustained,  on  the  ground  that  the  covenant  was  mere]}/ 
personal,  and  not,  therefore,  binding  upon  the  defendant  as  assignee : 
Held,  that  this  was  error;  that  D's  grantee,  being  a  corporation  cre- 
ated for  other  purposes  than  trade,  could  not  convey  the  premises 
without  authority  so  to  do  from  the  legislature;  that  the  covenant  re- 
lated to  the  land,  and  was,  from  the  relations  of  the  parties,  perpetual 
in  its  nature  ;  and  any  authority  subsequently  conferred  on  his  grantee 
by  the  legislature,  to  conve}r  its  franchises,  was  not  intended  to,  and 
did  not  sever  the  covenant,  from  the  land.  Dorsey  v.  St.  Louis,  Alton  & 
Terre  Haute  Railroad  Co.  65. 


CREDIT  OF  THE  STATE. 

Giving  the  same  in  aid  op  a  corporation.  See  CONSTITUTIONAL 
LAW,  1. 


CRIMINAL  LAW. 

Return  of  indictment  into  court. 

1.  Whether  it  sufficiently  appears  from  the  record.  Where  the  record 
showed  that  the  grand  jury,  of  a  certain  term,  came  into  open  court 
and  presented  indictments;  after  which  entry,  came  the  title  of  tAvo 
cases  and  the  offense  charged  in  each;  and  succeeding  this,  an  order 
of  continuance  in  some  suit,  and  then  followed  the  title  of  another 
criminal  case,  with  a  minute  of  the  offense  charged  :  Held,  that  it  suf- 
ficiently appeared,  from  the  record,  that  the  indictment  in  the  latter 
case  was  returned  into  open  court.     Gahan  v.  The  People,  160. 

Adultery. 

2.  What  constitutes,  and  of  the  proof  thereof .  Adultery  is  illicit  in- 
tercourse between  a  married  person  and  one  of  the  opposite  sex, 
whether  married  or  single,  and  to  sustain  the  charge  there  must  be 
proof  of  actual  and  not  reputed  marriage.     Miner  v.  The  People,  59. 

3.  The  statutory  crime  of  adultery  can  not  be  proved  \>y  a  single 
act,  or  even  a  number  of  acts,  of  illicit  intercourse.  The  statute  re- 
quires an  "open  state  of  adultery."  The  living  together  must  be  open 
and  notorious,  as  if  the  relation  of  husband  and  wife  existed,  and  the 
illicit  intercourse  habitual.    Ibid.  59. 
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DAMAGES. 
In  tort,  against  several. 

1.  Assessment  of  damages  severally.  In  suits  for  torts  against  sev- 
eral, the  damages  can  not  be  severalty  assessed  ;  there  can  be  only  one 
assessment  of  damages.     Teazel  v.  Alexander  et  al.  254. 

2.  When  only  one  is  guilty.  If  damages  in  such  case  are  assessed 
against  two  or  more,*when  only  one  is  guilty,  the  irregularity  can  only 
be  cured  by  entering  &  nolle  prosequi  against  all  who  are  not  guilty. 
Ibid.  254.  - 

Excessive  damages.    See  NEW  TRIALS,  10,  11. 

DEBT.  , 

Count  in  debt.    See  PLEADING,  4. 

DEBTOR  AND  CREDITOR. 
Whether  the  relation  exists. 

Or  whether  it  is  that  of  trustee  and  cestui  que  trust.  See  TRUSTS 
AND  TRUSTEES,  4. 

DECREE. 
Decree  upon  constructive  notice. 

1.  When  it  becomes  final.  It  has  been  held,  that  a  decree  rendered 
on  publication  of  notice,  and  where  the  defendant  is  not  served  with 
notice  of  the  decree  as  provided  by  the  statute,  does  not  become  final, 
in  fact,  until  three  years  from  the  time  it  was  rendered.  Hodgen  et  al. 
v.  Guiicry,  401. 

DEDICATION. 
In  what  mode  established. 

1.  In  a  prosecution  for  obstructing  a  public  highwaj'',  an  instruction 
directing  the  jury  that  the  plaintiff  was  not  bound  to  rely  on  the 
record  alone  to  establish  the  existence  of  the  road,  but  that  he  might 
rely  on  any  facts  which  may  constitute  a  road; that  the  road  might  ex- 
ist part  by  record  and  part  by  dedication,  and  that  if  the  owner  of  the 
land,  through  which  the  road  run  at  the  point  of  alleged  obstruction, 
dedicated  a  portion  of  the  road  in  question  in  exchange  for  a  portion 
of  a  way  laid  out,  the  portion  so  dedicated  would  be  a  valid  road,  was 
regarded  as  improperly  refused.     Town  of  Havana  v.  Biggs,  483. 

2.  To  establish  a  highway  by  dedication,  it  is  not  necessary  that  an 
intention  on  the  part  of  the  owner  of  the  land  to  dedicate  the  same  at 
the  time  the  public  commenced  using  it,  should  be  shown.  Such  in- 
tention may  as  well  have  been  formed  and  entertained  subsequently. 
Ibid.  483. 

DEEDS.    See  CONVEYANCES. 
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DELIVERY. 
Delivery  op  a  deed.    See  CONVEYANCES,  3,  4,  5. 

DEMAND. 

AS  THE  BASIS  FOR  A  WRIT  OF  MANDAMUS. 

Of  the  sufficiency  of  the  demand.    See  MANDAMUS,  3. 

DESCENTS. 
Of  advancements. 

1.  When  in  satisfaction  of  an  heir's  part.  Where  the  heir  of  an  in- 
testate has  received  property  from  such  intestate,  in  his  life  time,  and 
by  an  instrument  in  writing,  whether  under  seal  or  not,  acknowledged 
the  receipt  thereof  as  his  full  share  of  the  estate,  the  property  so  re- 
ceived, not  having  been  charged  to  him,  and  the  transaction  being  un- 
tainted with  fraud,  must  be  held  to  be  in  full  payment  and  satisfaction 
of  his  share  of  the  estate,  by  express  agreement.  Bishop  et  al.  v.  Da- 
venport et  al.  105. 

2.  Construction  of  the  statute.  The  provisions  of  sections  63  and 
161  of  the  statute  of  wills,  in  relation  to  advancements  to  children  be- 
ing brought  into  hotchpot  with  the  whole  estate,  do  not  apply  where  a 
child  accepts  an  advancement  in  full  satisfaction  of  his  share  of  the  es- 

,      tate.      Ibid.  105. 

DESCRIPTION. 
Of  premises  in  a  deed. 

1.  A  mortgage  purported  to  convey  lot  six  in  a  certain  section,  but 
followed  with  a  description  by  metes  and  bounds  of  the  part  of  the 
section  which  was  embraced  in  lot  two,  and  further  described  the 
premises  as  having  been  allotted  to  the  mortgagor  out  of  his  father's 
estate  in  a  suit  for  partition,  and  referred  to  the  record  of  that  suit, 
which  showed  the  allotment  to  the  mortgagor  was  of  lot  two:  Held 
these  recitals  and  references  sufficiently  identified  the  land  as  lot  num- 
ber two.    Everett  et  al.  v.  Boardman,  429. 

DILIGENCE. 
As  applied  to  equal  equities.    See  CHANCERY,  17. 

DONATION. 
Of  a  promised  donation. 

When  it  will  be  specifically  enforced.    See  CHANCERY,  11, 12,  13. 

EAST  ST.  LOUIS  BANK. 
Power  of  board  of  directors. 

To  increase  the  capital  stock.    See  CORPORATIONS,  1,  2. 
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ECCLESIASTICAL  COURTS. 
Trial  of  a  clergyman  in  the  protestant  episcopal  church. 

1.  Of  the  commission  appointing  tlie  presenters.  The  appointment, 
by  the  bishop,  of  three  persons  to  investigate  a  charge  against  a  cler- 
gyman, and  presentment  make,  may  be  made  in  such  manner  as  he 
may  choose, — the  appointment  need  not  be  in  writing,  nor  does  the 
canon  on  that  subject  require  any  commission  to  be  issued.  So,  that 
an  objection,  where  a  commission,  in  form,  was  issued,  that  it  recited 
that  the  information  upon  which  the  bishop  acted,  was  "credible  in- 
formation," and  thereby  excluded  the  hypothesis  that  he  exercised  the 
power  of  appointment  in  any  other  mode,  such  as  was  prescribed  by 
the  canon,  can  not  avail,  as  affecting  the  jurisdiction  of  the  ecclesias- 
tical court  over  the  subject  matter  of  the  presentment.  Chase  et  al.  v. 
Cheney,  509. 

2.  In  such  case,  the  jurisdiction  of  the  church  court  does  not  depend 
upon  the  source  of  the  facts  communicated  to  the  bishop.  Even 
though  he  should  disregard  the  canons,  and  transcend  the  limits  of  his 
power  in  that  regard,  that  could  not  be  pleaded  to  the  jurisdiction. 
Ibid.  509. 

3.  Of  the  presentment — its  sufficiency,  and  by  whom  to  be  determined. 
The  sufficiency  of  the  presentment,  when  made,  in  respect  to  the  spe- 
cification of  time,  place  and  circumstance,  will  not  be  inquired  into  by 
the  secular  courts,  but  that  must  be  determined  by  the  spiritual  court 
before  which  the  cause  is  to  be  tried.     Ibid.  509. 

4.  Bat  if  the  secular  courts  had  the  power  to  determine  the  suffi- 
ciency of  the  presentment,  they  would  not  test  its  correctness  by  the 
strict  rules  of  criminal  pleading,  but  hold,  that  if  it  is  so  plainly  drawn 
that  the  nature  of  the  offense  may  be  understood,  it  would  be  sufficient. 
Ibid.  509. 

5.  Where  the  gravamen  of  the  presentment  was  the  omission  of  the 
words  "regenerate"  and  "regeneration,"  in  the  ministration  of  the  sac- 
rament of  infant  baptism,  as  to  time  it  was  alleged  the  offense  was 
committed  "at  divers  times  during  the  two  years  last  past,"  and  "at 
divers  times  during  the  six  months  last  past."  This  was  held  suffi- 
cient in  regard  to  the  time  laid.  The  allegation  of  the  precise  time 
was  not  essential.     Ibid.  509. 

6.  As  to  limitation.  There  is  no  limitation,  in  point  of  time,  to  the 
inquiry,  by  a  church  court,  as  to  offenses.     Ibid.  509. 

7.  Of  the  right  of  challenge  by  the  accused.  The  canon  of  the  Protest- 
ant Episcopal  church,  which  authorizes  the  formation  of  an  ecclesias- 
tical tribunal,  directs  that  the  bishop  shall  furnish  a  list  of  eight  pres- 
byters to  the  accused,  and  he  shall  select  not  less  than  three  nor  more 
than  five  from  this  list,  who  shall  constitute  the  court.  To  this  ex- 
tent, and  this  only,  is  the  right  of  challenge  allowed.     The  spiritual 
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ECCLESIASTICAL  COURTS.      Trial  of  a  clergyman  in  the  Pro- 
testant episcopal  church.     Continued. 

court  will  not  be  compelled  to  observe  the  rule  of  law  as  to  challenge 
of  jurors.    Chase  et  al.  v.  Cheney,  509. 

8.  Of  the  notice  for  trial.  It  is  too  late  to  question  the  sufficiency 
of  the  notice  for  trial  in  such  case,  after  the  part}r  has  appeared  in  per- 
son and  made  no  pretense  that  he  had  not  had  time  to  prepare  for 
trial.     Ibid.  509. 

Interference  by  the  civil  courts. 

9.  For  tohat  purpose.  The  civil  courts  will  interfere  with  churches 
and  religious  associations  when  rights  of  property  or  civil  rights  are 
involved,  but  will  not  revise  the  decisions  of  such  associations  upon 
ecclesiastical  matters,  merely  to  ascertain  their  jurisdiction.  The  de- 
cisions of  ecclesiastical  courts  are  final  as  to  what  constitutes  an  offense 
against  the  discipline  of  the  church.     Ibid.  509. 

10.  So,  where  a  clergyman  of  the  Protestaut  Episcopal  church  was 
charged  with  the  offense  of  omitting  the  words  "regenerate"  and  "re- 
generation," in  the  ministration  of  the  sacrament  of  infant  baptism,  it 
was  held,  the  secular  courts  would  not  inquire  whether  the  alleged 
omission  was  an  offense  against  the  laws  of  the  church.  That  was  a 
question  of  ecclesiastical  cognizance  alone.  The  church  should  enact 
and  construe  its  own  laws,  and  enforce  its  own  discipline,  without  the 
interference  of  the  legal  tribunals.     Ibid.  509. 

11.  A  rector  of  the  Protestant  Episcopal  church  has  not  such  a  ves- 
ted right  in  his  office — such  a  property  in  the  right  to  preach,  and  in 
the  salary  and  emoluments  pertaining  thereto — as  will  authorize  the 
civil  courts  to  interpose  upon  that  ground  to  restrain  an  ecclesiastical 
court  in  his  trial  for  an  alleged  offense  against  the  canons  and  discipline 
of  the  church.  The  contract  of  employment  and  for  his  salary  must 
be  construed  and  enforced  by  reference  to  the  canons,  which  form  a 
part  of  it.  If  the  minister  be  suspended  or  deposed  for  any  ecclesias- 
tical offense,  his  right  to  the  salary  and  emoluments  is  gone.  Ibid. 
509. 

12.  Constitutional  restriction  upon  the  legislature  and  tlie  courts.  The 
constitution  of  the  State  forbids  any  legislative  or  judicial  interference 
with  churches  or  voluntary  religious  associations,  unless  the  rights  of 
property,  or  civil  rights,  are  involved  in  the  controversy.     Ibid.  509. 

13.  Mr.  Chief  Justice  Lawrence  and  Mr.  Justice  Sheldon  dis- 
sent from  the  view  that,  in  the  administration  of  ecclesiastical  disci- 
pline, and  where  there  is  no  other  right  of  property  involved  than  the 
loss  of  the  clerical  office  or  salary,  as  an  incident  to  such  discipline,  a 
spiritual  court  is  the  exclusive  judge  of  its  own  jurisdiction,  under  the 
laws  or  canons  of  the  religious  association  to  which  it  belongs,  and  its 
decision  of  that  question  is  binding  upon  secular  courts,  and  hold  that 
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ECCLESIASTICAL  COURTS. 
Interference  by  the  civil  courts.  Continued. 
such  courts  should  examine  the  question  of  jurisdiction,  without  re- 
gard to  the  decision  of  the  spiritual  court  itself,  and  if  they  find  such 
tribunal  has  been  organized  in  defiance  of  the  laws  of  the  association, 
and  is  exercising  a  merely  usurped  and  arbitrary  power,  they  should 
furnish  such  protection  as  the  laws  of  the  land  will  give.  Chase  et  al. 
v.  Clieney,  509. 


EJECTMENT. 
Allegations  and  proofs. 

1.  As  to  character  of  estate.  Where  a  plaintiff  in  ejectment,  in  his 
declaration,  claims  one  estate  in  the  land,  he  can  not  recover  a  different 
estate.  Nor  can  he  claim  one  undivided  interest  and  recover  another 
and  different  interest.  The  allegations  and  proofs  must  agree.  Win- 
Stanley  v.  Meacham,  97. 

Equitable  title. 

2.  An  equitable  estate  can  not  be  asserted  to  defeat  a  legal  title.  A 
fee  simple  title  will  always  prevail  in  ejectment,  unless  it  be  against  a 
lower  grade  of  legal  title  or  a  bar  of  the  statute  of  limitations.  Chiles 
et  al.  v.  Davis,  411. 

ELECTIONS. 

To  create  a  corporate  debt. 

1.  Vote  must  not  be  limited  to  a  portion  of  the  people.  The  submission 
of  the  question  of  creating  a  debt  against  the  county,  at  an  election  con- 
fined to  a  portion  of  the  people  of  the  county,  to  the  exclusion  of  the 
other  citizens,  will  not  bind  the  county,  for  if  the  obligation  of  the 
county  to  pay  the  debt  shall  arise  from  a  vote  of  the  people,  the  elec- 
tion must  be  so  held  that  all  the  citizens  of  the  corporate  body  may 
vote  upon  the  question.  County  Court  of  Madison  county  v.  The  Peo- 
ple ex  rel.  456. 

EQUITABLE  TITLE. 
Nor  availing  in  ejectment.     See  EJECTMENT,  2. 

ERROR. 

Who  may  assign  error.      See   PRACTICE   IN   THE  SUPREME 
COURT,  1. 

Error  will  not  always  reverse.    See  PRACTICE  IN  THE  SU- 
PREME COURT,  2,  3. 
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ESTOPPEL. 
Giving  a  delivery  bond  for  property. 

1.  One  who  is  by  when  a  sheriff  levies  upon  personal  property  of 
a  debtor,  and  gives  a  delivery  bond  to  the  sheriff,  reciting  the  levy  upon 
it  as  the  property  of  the  judgment  debtor,  without  disclosing  his  title, 
will  be  estopped  from  afterwards  claiming  title  to  have  been  in  him- 
self at  the  time  of  the  levy.    Leeper  v.  Hersman,  218. 

Lessee  op  a  mortgagor. 

2.  Acceptance  of  rent  by  mortgagee  after  entry  for  condition  broken — 
the  relation  of  landlord  and  tenant  thereby  created  by  estoppel.  See 
MORTGAGES,  3. 

AS  BETWEEN  VENDOR  AND  PURCHASER. 

3.  As  to  the  payment  of  purchase  money.    See  CHANCERY,  14. 

EVICTION. 

Eviction  of  tenant  by  the  landlord.    See  LANDLORD  AND 
TENANT,  4,  5. 

EVIDENCE. 
Parol  evidence. 

1.  To  change  the  terms  of  a  written  instrument.  When  a  contract  is 
reduced  to  writing,  all  matter  of  negotiation  and  discussion  on  the 
subject  antecedent  to,  and  dehors  the  writing,  are  excluded,  as  being 
merged  in  the  instrument,  unless  offered  to  overthrow  the  contract  as 
being  fraudulent  or  illegal.     Packard  et  al.  v.  Van  Schoick,  79. 

2.  To  explain  words  used  in  an  instrument  having  a  particular  mean- 
ing. Where  certain  words  used  in  a  written  instrument  have  acquired 
a  particular  meaning  by  local  usage,  and  such  usage  is  shown  to  have 
been  so  general,  uniform  and  frequent,  as  to  warrant  the  inference  that 
the  parties  had  knowledge  of  and  contracted  with  reference  to  the 
usage,  it  is  competent  to  show  that  meaning  by  parol.     Ibid.  79. 

3.  To  show  why  an  erasure  was  made  in  a  writing.  Where  a  written 
contract,  offered  in  evidence,  exhibits  an  erasure  of  a  certain  part,  parol 
evidence  is  admissible  to  show  why  such  erasure  was  made.  Such 
proof  can  not  vary  its  contents  in  any  manner.  Johnson  et  al.  v.  Pol- 
lock, 181. 

4.  To  show  that  a  bill  in  chancery  icas  filed  at  a  different  time  from 
that  shown  by  tJiefile  mark.    See  CHANCERY,  3. 

5.  Parol  proof  of  a  trust — to  what  extent  allowable.  See  STATUTE 
OF  FRAUDS,  11. 
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EVIDENCE.     Continued. 
Admissions. 

6.  The  balance  sheet  of  a  freight  agent  returned  to  the  company,  of 
the  receipts  and  disbursements  of  his  office,  is  not  an  admission  on  his 
part  that  a  deficit  is  chargeable  to  himself.  Chicago  &  Alton  Railroad 
Co.  v.  Higgins  et  al.  128. 

Hearsay. 

7.  In  an  action  against  a  railroad  company  to  recover  for  a  part  of 
a  lot  of  hogs  shipped  on  the  road,  and  alleged  to  have  been  lost  in  the 
course  of  transportation,  hearsay  evidence  of  the  number  of  hogs  de- 
livered by  the  owner  at  the  place  of  destination,  is  not  admissible.  Illi- 
nois Central  Railroad  Co.  v.  Hall  et  al.  409. 

Opinions  of  experts. 

8.  How  far  conclusive.  In  an  action  by  an  administrator  to  recover 
damages  for  the  death  of  his  intestate,  who  was  a  fireman  upon  a  rail- 
road locomotive,  and  whose  death  was  caused  by  coming  in  collision 
with  a  mail-catcher  standing  near  the  track,  it  was  held,  the  opinions 
of  railroad  men,  as  experts,  that  the  mail-catcher,  in  its  proximity  to 
the  track,  was  not  dangerous,  were  not  conclusive  on  that  question, 
but  the  jury  might  consider  any  other  evidence  in  the  case  on  the  sub- 
ject, and  it  was  proper  to  so  instruct  the  jury.  Chicago,  Burlington  & 
Quincy  Railroad  Co.  v.  Gregory,  Adm'x,  272. 

Attacking  judicial  proceedings  collaterally. 

9.  A  decree  of  foreclosure  can  not  be  assailed  collateral^  for  irreg- 
ularities in  obtaining  the  same,  or  for  errors  in  conducting  the  sale 
thereunder.     Gartside  et  al.  v.  Outley  et  al.  210. 

Proof  to  establish  a  judgment. 

10.  In  an  action  of  trespass  against  a  landlord  for  taking  possession 
of  the  crop,  where  a  judgment  in  forcible  detainer  is  relied  on  as  evi- 
dence that  the  tenant  had  been  evicted  and  the  lease  terminated,  mere 
verbal  testimony  that  the  landlord  had  recovered  such  a  judgment, 
without  showing  service  on,  or  appearance  by  the  tenant,  to  the  suit, 
is  not  sufficient  to  prove  a  binding  judgment  that  will  establish  the 
termination  of  a  lease.     Cheney  v.  Bonnell,  268. 

To  support  a  claim  of  title  under  judicial  sale. 

11.  Generally.  In  all  cases  of  the  sale  of  lands  under  a  judgment  or 
decree,  the  party  offering  the  deed  must  show  the  officer  had  author- 
ity to  make  the  sale  and  deed,  and  this  is  done  by  producing  the  judg- 
ment or  decree,  and  an  execution  directing  the  sale,  if  under  a  judg- 
ment, before  a  prima  facie  case  is  made.  Williams  et  al.  v.  Underhill, 
137. 

12.  In  case  of  a  tax  title.  The  party  relying  upon  a  tax  deed  as  title, 
must  produce  a  valid  judgment  against  the  land  for  the  taxes  and  a 
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EVIDENCE. 

TO  SUPPORT  A  CLAIM  OF  TITLE  UNDER  JUDICIAL  SALE.       Continued. 

precept,  under  which  the  sale  of  the  laud  was  made,  before  the  deed 
can  be  used  iu  evidence.     Williams  et  al.  v.  Underhill,  137. 

13.  Effect  of  act  of  1861.  Nor  has  the  act  of  1861,  which  requires 
the  defendant  to  tender  the  redemption  money  before  he  can  interpose 
a  defense  to  a  tax  deed,  changed  the  rule.  Under  that  law,  as  before, 
the  plaintiff  must  show  that  the  sale  was  made  by  authority  of  law. 
Ibid.  137. 

14.  Affidavit  of  notice  required.  Section  4,  of  article  9,  of  the  consti- 
tution, was  intended  as  a  shield  to  protect  property  owners  from  the 
effects  of  harsh  legislation ;  and  before  a  tax  deed  can  be  read  in  evi- 
dence, it  must  be  made  to  appear  that  the  affidavit  therein  required, 
has  been  made  and  filed.     Ibid.  137. 

15.  Shifting  burden  of  proof .  The  legislature  can  not  render  nuga- 
tory the  constitutional  provision  requiring  an  affidavit  of  notice  to  be 
filed,  by  legislation  which  seeks  to  shift  the  burden  of  proof  upon  the 
land  owner  to  show  that  it  was  not  filed.    Ibid.  137. 

16.  Sheriff's  deed.  Where  a  party  claims  title  to  lands  under  a 
sheriff's  deed,  issued  on  a  sale  thereof  under  execution,  to  entitle  him 
to  the  possession,  there  must  be  uniformity  in  the  judgment,  execution 
and  sheriff's  deed,  unless  the  variance  is  explained.  Harmon  v.  Lamed 
et  al.  167. 

Proof  of  due  care. 

17.  In  an  action  to  recover  for  the  death  of  a  person,  caused  by  negli- 
gence of  the  defendant.  While  it  is  the  general  rule  that  it  must  affirm- 
atively appear,  in  such  cases,  that  the  party  injured  was  in  the  exer- 
cise of  due  care  and  caution,  yet  this  material  fact  may  be  made  to 
appear  by  circumstantial,  as  well  as  by  direct  evidence.  Chicago, 
Burlington  &  Quincy  Railroad  Co.  v.  Gregory,  Adm'x,  272. 

18.  In  an  action  by  an  administrator  to  recover  damages  for  the 
death  of  his  intestate,  who  was  a  fireman  upon  a  railroad  locomotive, 
and  whose  death  was  caused  by  coming  in  collision  with  a  mail-catclier 
standing  near  the  track,  where  it  was  shown  the  accident  occurred  in 
the  night  time,  and  while  the  fireman  who  was  killed  was  acting  in  the 
line  of  his  duty,  watching  for  signals  in  approaching  a  station,  it  was 
proper  to  instruct  the  jury,  on  behalf  of  the  plaintiff,  that  they  might 
consider  the  fact  that  the  alleged  casualty  happened  in  the  darkness  of 
the  night,  and  that  it  was  customary  and  usual  for  the  firemen,  in  the 
discharge  of  their  duties,  to  look  out  of  the  side  window  or  gangway 
of  the  locomotive,  for  the  purpose  of  discovering  signals.  Such  facts 
were  proper  to  be  considered,  as  tending  to  show  the  exercise  of  due 
care  and  caution  on  the  part  of  the  deceased  at  the  time  of  the  accident. 
Ibid.  272. 
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EVIDENCE.     Continued. 

Degree  op  evidence  required. 

19.  In  prosecution  for  obstructing  highway.  In  an  action  to  recover 
a  penalty  for  an  alleged  obstruction  of  a  public  highway,  in  order  to 
make  out  the  plaintiff's  case,  it  is  only  necessary  the  defendant's  guilt 
should  be  established  by  a  clear  preponderance  of  the  evidence.  The 
action  is  a  civil  proceeding,  and  the  rule  governing  criminal  cases  does 
not  apply.     Town  of  Havana  v.  Biggs,  483. 

20.  To  prove  a  partnership.    See  PARTNERSHIP,  1. 

Sufficiency  of  evidence. 

21.  To  connect  a  railroad  with  the  killing  of  stock.  In  an  action 
against  the  Rockford,  Rock  Island  &  St.  Louis  Railroad  Company,  to 
recover  for  the  killing  of  the  stock  of  the  plaintiff,  upon  objection  that 
the  evidence  failed  to  connect  the  defendants  with  the  injury,  the  tes- 
timony of  the  engineer,  "that  he  was  on  the  train,  on  the  17th  day  of 
June,  1869,  when  the  cow  was  killed;  that  he  had  been  an  engineer 
about  ten  years,  and  had  been  on  the  Rockford,  Rock  Island  &  St. 
Louis  Railroad,  six  or  seven  months,"  was  regarded  as  sufficient  to 
support  the  finding  of  the  jury  on  that  question,  against  the  defend- 
ants. Although  the  evidence  was  slight,  still  it  was  not  an  unreason- 
able presumption  that  the  engineer  was  in  the  employment  of  the 
defendants  at  that  time,  and  that  the  train  on  which  he  was  the  en- 
gineer, belonged  to  them,  and  wTas  on  their  road.  Rockford,  Rock 
Island  &  St.  Louis  Railroad  Co.  v.  Lewis,  49. 

22.  To  show  that  a  railroad  train  was  running  at  a  prohibited  rate  of 
speed.  In  an  action  against  a  railroad  company  to  recover  the  value 
of  a  horse,  killed  on  the  defendant's  track  by  its  engine  and  train,  the 
plaintiff  based  his  right  of  recovery  upon  an  alleged  violation  by  the 
defendant  of  an  ordinance  of  the  incorporated  town  of  Greenview, 
which  prohibited  the  running  of  trains  within  the  inhabited  portion 
thereof,  where  the  accident  occurred,  at  a  greater  rate  of  speed  than 
six  miles  an  hour :  Held,  the  burden  of  proving  this  averment  was  up- 
on the  plaintiff,  and  the  mere  proof  that  the  animal  was  killed  on  the 
defendant's  track  within  such  portion  of  the  town,  did  not  raise  the 
presumption  that  the  train  was  running  at  the  prohibited  rate  of 
speed.     Chicago  &  Alton  Railroad  Co.  v.  Engle,  381. 

23.  Construction  of  the  act  of  1865,  in  respect  to  the  speed  of  trains.  A 
proper  construction  of  the  second  section  of  the  act  of  February  16, 
1865,  the  first  section  of  which  renders  railroad  companies  liable  for 
all  damages  resulting  from  running  their  trains  within  the  corporate 
limits  of  cities  and  towns  at  a  greater  rate  of  speed  than  allowed  by 
the  ordinances  thereof,  does  not  make  the  fact,  that  stock  was  killed  in 
the  corporate  limits  of  a  town,  evidence  that  the  train  was  running  at 
a  rate  of  speed  beyond  the  limit  of  the  ordinance,  but  simply  makes 
proof  of  the  violation  of  the  ordinance,  and  that  the  injury  occurred 
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EVIDENCE.     Sufficiency  of  evidence.     Continued. 

while  the  train  was  so  running  at  the  prohibited  rate  of  speed,  pre- 
sumptive evidence  of  negligence,  rendering  the  company  prima  facie 
liable.     Chicago  &  Alton  Railroad  Co.  v.  Engle,  381. 
Weight  of  evidence. 

24.  To  prove  notice  to  junior  mortgagee.  Upon  the  question,  whether 
a  second  mortgagee,  whose  mortgage  was  duly  recorded,  was  charge- 
able with  notice  of  the  existence  of  the  first  mortgage,  so  as  to  require 
him  to  redeem  therefrom,  the  same  not  being  recorded,  both  he  and 
his  grantor  testifying  positively  that  he  had  no  notice  of  its  existence, 
it  was  held,  the  mere  statement  of  a  witness,  that  "he  understood  him 
to  admit  that  he  had  a  knowledge  of  the  mortgage  when  he  purchased 
the  land,"  was  insufficient  evidence  to  overcome  the  positive  testi- 
mony of  the  two  other  witnesses,  and  charge  him  with  such  notice, 
such  statement  being,  at  best,  the  mere  understanding  of  the  witness, 
there  being  nothing  to  show  from  what  he  derived  his  understanding, 
and  the  burden  of  proof  devolving  upon  the  party  claiming  under  the 
first  mortgage  to  show  the  second  mortgagee  was  chargeable  with  such 
notice.     Hodgen  etal.  v.  Outtery,  431. 

Communicating  fire  by  locomotive. 

25.  In  action  therefor,  admissibility  and  weight  of  evidence.  In  an  ac- 
tion against  a  railroad  company  to  recover  for  loss  to  the  plaintiff,  oc- 
casioned by  fire,  alleged  to  have  been  communicated  to  the  plaintiff's 
house  from  one  of  the  company's  engines,  the  defendant  offered  to 
prove  by  the  master  mechanic  employed  in  its  shops,  at  a  point  be- 
yond where  the  fire  occurred,  which  was  the  destination  of  the  engine, 
the  general  custom  of  inspecting  engines  on  their  arrival  at  that  place, 
for  the  purpose  of  showing  that  in  accordance  with  that  custom,  had 
the  engine  been  defective,  the  person  whose  duty  it  was  to  inspect  all 
engines  on  their  arrival,  would  have  reported  to  the  witness  that  sucli 
was  its  condition,  and,  there  being  no  such  report,  that  the  engine  was 
in  good  repair :  Held,  the  evidence,  although  regarded  as  of  no  high 
grade,  and  not  very  satisfactory  in  its  character,  was  admissible  as 
tending  to  show  the  condition  of  the  engine  from  which  the  fin;  was 
communicated,  that  being  a  material  fact  in  issue.  It  was  for  the  jury 
to  say  what  weight  should  be  given  to  such  testimony.  Chicago  & 
Alton  Railroad  Co.  v.  Quaintance,  389. 

Receipts  from  third  persons. 

26.  In  a  suit  by  A  against  B,  to  recover  for  certain  labor  and  ma- 
terials furnished  hy  the  former,  in  adjusting  the  accounts  between  the 
parties,  receipts  taken  by  A  from  various  persons  engaged  in  the  work, 
for  money  he  paid  them  for  their  work,  were  regarded  as  proving 
nothing,  in  themselves,  against  B,  as  they  neither  constituted  evidence 
of  the  value  of  the  work,  no-  where  nor  for  whom  performed.  Grove 
v.  Miles,  338. 
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In  ACTION  FOR  MALICIOUS  prosecution. 

,    To  show  the  want  of  probable  cause.     See  MALICIOUS  PROSECU- 
TION, 2,  3. 

On  the  trial  of  right  of  property.      See   RIGHT  OF   PROP- 
ERTY, 1,  2. 

Burden  of  proof. 

On  the  question  of  negligence  in  a  railroad  in  communicating  fire  along 
its  line.    See  NEGLIGENCE,  19. 

Evidence  under  the  general  issue.    See  PLEADING  AND  EVI- 
DENCE, 8. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Bill  of  exceptions. 

1.  When  necessary.  Affidavits  filed  in  aid  of  a  motion  for  a  new 
hearing  in  a  proceeding  to  enforce  a  mechanic's  lien,  which  are  not 
made  a  part  of  the  record  by  the  certificate  of  the  judge  who  heard  the 
cause,  will  not  be  considered  by  this  court.  Van  Pelt  v.  Dunford  et  al. 
145. 

2.  An  alleged  error  in  sustaining  a  motion  to  strike  a  plea  from  the 
files,  can  not  be  considered  in  this  court,  unless  made  a  part  of  the 
record  by  being  incorporated  into  the  bill  of  exceptions.  Snell  v. 
Trustees  M.  E.  Church  of  Clinton,  290. 

3.  Of  signing  after  the  term.  A  bill  of  exceptions  may  be  signed  at 
a  term  of  court  subsequent  to  the  trial,  when  the  record  shows  that  it 
was,  by  the  court,  ordered  to  be  presented  at  that  term.  Broionfield 
et  al.  v.  Brownfield,  152. 

EXECUTION. 
Within  what  time  it  may  issue. 

1.  An  execution  may  be  issued  upon  a  judgment  at  law  at  anytime 
after  seven  years,  and  within  twenty  years,  if  one  was  issued  within  a 
year  and  a  day.*    Priest  et  al.  v.  WheelocJc,  114. 

*The  act  of  March  22,  1872,  (Sess.  Acts,  506,  sec.  6,)  provides : 

"No  execution  shall  issue  upon  any  judgment  after  the  expiration  of  seven  years 
from  the  time  the  same  becomes  a  lien,  except  upon  the  revival  of  the  same  by  scire 
facias ;  but  real  estate  levied  upon  witbin  said  seven  years,  may  be  sold  upon  a  venditioni 
exponas,  at  any  time  witbin  one  year  after  the  expiration  of  said  seven  years."  And  tbe 
act  of  April  11,  1873,  provides  that  "Judgments  in  any  court  of  record  in  this  State  may 
be  revived  by  scire  facias,  or  an  action  of  debt  may  be  brought  thereon,  within  twenty 
years  after  the  date  of  such  judgment,  and  not  after."    Sess.  Laws,  p.  123. 
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EXECUTION      Continued. 

Against  a  municipal  corporation. 

2.  It  is  erroneous  to  issue  execution  on  a  judgment  against  a  muni- 
cipal corporation.  President,  etc.,  of  the  Town  of  Odell  v.  Schroeder  et 
ux.  353. 

On  a  judgment  upon  forfeiture  of  recognizance.     See  RECOG- 
NIZANCE, 6. 

Execution  on  justice's  tbanscript. 

From  circuit  court — sufficiency  of  the  transcript.  See  TRANSCRIPT 
FROM  A  JUSTICE,  1,  2,  3. 

EXECUTOR. 
Sale  of  land  by  executor. 

Of  an  ineffectual  attempt  to  confer  power  by  decree — when  the  act  of  the 
executor  will  be  referred  to  the  power  in  the  will.     See  WILLS,  3. 

FACTOR. 

Remittance  by  draft. 

1.  Liability  where  the  draft  proms  worthless.  Where  parties  in  this 
State  shipped  a  car  load  of  hogs  to  a  commission  merchant  at  Buffalo, 
New  York,  with  instructions  to  sell  and  remit  proceeds  to  them,  the 
bailee  having  sold  the  hogs,  and  with  the  proceeds  thereof  purchased 
a  draft  from  a  banker  of  Buffalo  on  a  house  in  New  York  city  in  favor 
of  the  shippers,  and  remitted  it  to  them  on  the  day  of  sale,  but  when 
presented  it  was  protested  :  Held,  that  as  it  was  the  custom  of  commis- 
sion merchants  at  Buffalo  to  remit  to  their  correspondents  in  that  man- 
ner, and  as  the  banker  of  whom  the  draft  was  purchased  was  in  good 
credit  when  it  was  obtained,  the  commission  merchant  acted  with  due 
diligence  and  was  not  liable  for  the  loss.     Chandler  et  al.  v.  Hogle,  46. 

FALSE  IMPRISONMENT. 
Verbal  order  of  police  magistrate. 

1.  A  town  officer  who  holds  in  custody  a  person  committed  by  a 
verbal  order  of  a  police  magistrate  for  non-payment  of  a  fine  imposed 
for  the  breach  of  a  town  ordinance,  acts  not  only  without  authority, 
but  in  violation  of  law.  President,  etc.,  of  the  Town  of  Odell  v.  Schroeder 
et  ux.  353. 

FEES  AND  COMPENSATION. 
Commissions  of  county  treasurer.     See  COUNTY  TREASURER, 

1,  2,  3. 

FENCING  RAILROADS.     See  RAILROADS,  1. 
FORECLOSURE.    See  MORTGAGES. 
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FORFEITURE. 
Forfeiture  of  lease.    See  LANDLORD  AND  TENANT,  8. 

FORMER  ADJUDICATION. 

Township  and  section  lines. 

1.  In  the  town  of  Hudson,  McLean  county,  under  act  of  1867. 
Where  a  bill  was  filed  under  the  provisions  of  the  act  of  1867,  for  the 
resurvey  and  establishing  of  corners  and  lines  in  place  of  those  made 
by  the  government  surveyors,  which  had  become  obliterated,  the  lines 
thereby  established  must  be  taken  and  held  to  be  the  true  and  correct 
lines,  as  between  parties  and  privies  to  the  decree.  Ambrose  v.  Haley, 
506. 

FORMER  DECISIONS. 
Betting  on  elections. 

1.  As  to  election  in  another  State.  A  wager  between  citizens  of  this 
State,  as  to  the  result  of  a  presidential  election  in  another  State,  made 
prior  to  the  election,  is  against  public  policy,  and  void.  Courts  of  jus- 
tice will  not  encourage  such  wagers  by  affording  aid  to  either  party, 
and  if  paid  by  the  stakeholder  to  one  of  them,  although  from  the 
result  of  the  election,  under  the  conditions  of  the  wager,  he  was  not 
entitled  to  it,  the  other  can  not  recover  it  back.  The  decisions  in  the 
cases  of  Morgan  v.  Pettit,  3  Scam.  529,  and  Smith  v.  Smith,  21  111. 
244,  wherein  they  are  in  conflict  herewith,  are  overruled.  Gregory 
v.  King,  169. 

Delinquent  purchaser  at  master's  sale. 

2.  On  the  subject  of  a  resale  by  a  master  in  chancery,  in  case  a 
bidder  refuses  to  complete  his  purchase,  the  case  of  Gomstock  v.  Pur- 
ple, 49  111.  170,  only  overrules  so  much  of  the  case  of  Dills  v.  Jasper,  33 
111.  273,  as  relates  to  the  receiving  and  reporting  of  bids  by  the  master 
to  the  court,  and  the  effect  thereof,  and  leaves  untouched  all  that  por- 
tion of  it  in  regard  to  the  course  of  proceeding  where  the  purchaser 
fails  to  comply  with  his  purchase.     Hill  et  al.  v.  Hill,  239. 

FORMER  RECOVERY. 

1.  A  promissory  note  was  endorsed  in  blank,  before  maturity.  The 
holder  placed  it  in  the  hands  of  a  justice  of  the  peace  for  collection, 
and  suit  was  brought  against  the  maker  in  the  name  of  the  payee  for 
the  use  of  the  holder.  The  maker  pleaded  fraud  and  circumvention 
in  obtaining  the  note,  and  wrant  of  consideration,  and  judgment  was 
given  in  his  favor,  from  which  no  appeal  was  taken.  Subsequently 
the  holder  withdrew  the  note  from  the  justice,  filled  up  the  blank  en- 
dorsement, and  then  sued  in  his  own  name,  as  assignee:  Held,  the  judg- 
ment in  the  first  action  was  a  bar  to  the  second  suit.  Dralce  v.  Perry, 
122. 
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FRAUD. 

Inadequacy  of  price. 

1.  Sale  of  railroad  stock  by  a  county.  A  county  being  authorized 
by  law  to  subscribe  the  sum  of  $20,000  to  the  stock  of  a  railroad  com- 
pany, made  the  subscription,  and  agreed  with  the  company  to  sell  and 
transfer  the  stock  back  to  them  for  the  sum  of  two  dollars :  Held,  the 
price  to  be  given  the  county  for  the  stock  was  so  inadequate  as  to 
render  the  agreement  fraudulent  per  se,  and  it  would  not  be  recognized 
or  enforced  as  valid  or  obligatory.  County  Court  of  Macoupin  County 
v.  The  People  exrel.  191. 

2.  Where  certain  county  authorities  agreed  to  transfer  to  a  railroad 
company  $50,000  of  its  stock  for  the  sum  of  $1.00,  when  the  same 
should  be  subscribed  upon  a  vote  to  be  taken  for  the  purpose  and  for 
the  issuing  of  bonds  for  its  payment,  it  not  appearing  the  subscription 
was  intended  to  be  a  donation  to  the  company,  it  was  held,  the  gross 
inadequacy  of  the  consideration  was  such  evidence  cf  fraud  that  the 
county  could  not  be  compelled  to  make  the  transfer.  County  Court 
of  Madison  County  v.  The  People  exrel.  456. 

False  representations 

3.  Matters  of  opinion.  Ordinarily,  matters  of  opinion  between  par- 
ties dealing  upon  equal  terms,  though  falsely  stated,  are  not  relieved 
against  in  equity.    Douglass  v.  Littler  et  al.  342. 

4.  In  order  to  entitle  a  party  to  relief  for  any  misrepresentation,  it 
must  appear  that  he  relied  up  it.     Ibid.  342. 

5.  Upon  bill  filed  to  set  aside  a  deed  executed  by  the  complainant 
to  the  defendant,  upon  the  alleged  ground  of  fraud  and  misrepresenta- 
tion in  its  procurement,  it  appeared  the  defendant,  having  purchased 
a  tax  title  to  the  land,  applied  to  the  complainant,  who  owned  the  orig- 
inal patent  title,  for  a  quit  claim  deed,  representing  to  the  complainant 
that  his  tax  title  was  good,  and  the  complainant's  title  worthless.  The 
evidence  showed  that  the  defendant  at  the  time  believed  these  repre- 
sentations to  be  true.  It  resulted,  however,  that  the  tax  title  was  in 
fact  utterly  worthless :  Held,  the  representation  by  the  defendant  as  to 
the  validity  of  his  tax  title,  was  to  be  regarded  as  a  mere  expression  of 
©pinion,  and  as  the  parties  dealt  upon  equal  terms,  there  being  no  spe- 
cial confidence  or  relation  existing  between  them,  the  defendant  was 
not  guilty  of  a  fraud  for  which  the  deed  could  be  avoided,  merely  be- 
cause of  the  expression  of  such  opinion,  which  the  facts  did  not  justify, 
so  long  as  he  made  no  false  statement  as  to  what  those  facts  were. 
Ibid.  342. 

6.  Moreover,  it  appeared  the  complainant  had  abandoned  his  land 
long  previous  to  the  application  of  the  defendant  for  a  deed,  upon  in- 
formation obtained  from  other  sources  that  it  had  been  sold  for  taxes, 
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and  that  his  title  was  gone,  so  that  he  could  not  be  regarded  as  having 
relied  upon  the  representations  of  the  defendant,  but  rather  upon  a 
pre-existing  belief  that  he  had  lost  his  title  by  means  of  the  tax  sales; 
and,  not  relying  upon  the  representations  of  the  defendant,  he  could 
not  be  considered  as  having  been  defrauded  by  them.  Douglass  v.  Lit- 
tler et  at.  342. 

7.  Rescission  of  contracts — because  of  fraudulent  representations.  A 
bill  was  filed  in  this  case  to  rescind  a  deed,  on  the  ground  of  fraudu- 
lent representations  made  by  the  grantee  at  the  time  of  its  execution, 
and  it  was  held,  that  the  facts  did  not  authorize  such  relief— the  grantee 
having  made  no  false  statement  of  any  material  fact  which  influenced 
the  conduct  of  the  other  party,  nor  suppressed  any  fact  that  he  was 
bound  to  disclose.     Grant  et  al.  v.  Fellows,  242. 

8.  False  representation — what  is  not.  And  in  such  case  it  can  not  be 
said  that  a  fraud  has  been  practiced  upon  the  vendor  because  of  a  state- 
ment made  by  the  purchaser  at  the  time  of  the  sale,  that  he  intended 
to  buy  an  adverse  title,  and  would  probably  have  to  pay  for  it  about 
all  the  laud  was  worth,  and  instead  of  so  doing,  he  subsequently  litiga- 
ted with  the  owner  of  it,  and  was  successful.  Whether  he  proposed 
to  buy  such  adverse  claim,  or  litigate  with  the  owner  of  it,  was  no 
affair  of  the  vendor,  and  could  not  have  influenced  his  action.  Ibid. 
242. 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

FREEHOLD  ESTATE. 
What  constitutes. 

Life  estate  of  husband  in  lands  of  the  icife.    See  LIMITATIONS,  1. 

GUARDIAN  AND  WARD. 

Proceedings  to  sell  land  of  the  ward. 

1.  Of  the  term  at  which  application  should  be  made.  Where  a  guar- 
dian gives  notice  by  publication,  under  the  statute,  that  he  will  apply 
to  the  court,  at  a  certain  term,  for  an  order  to  sell  the  land  of  his  ward, 
and  the  application  is  made  at  a  different  term,  the  proceedings  will  be 
void  for  want  of  jurisdiction.     Knickerbocker  v.  Knickerbocker  et  al.  399. 

2.  And  such  will  be  the  result,  although  the  term  of  the  court  to 
which  the  notice  was  given,  was  not  held,  by  reason  of  the  absence  of 
the  judge,  there  being  no  petition  filed  within  the  time  for  which  such 
term  could  have  been  held  by  law,  nor  any  steps  taken  to  give  the  court 
jurisdiction,  either  of  the  subject  matter  or  the  person,  at  that  term. 
Ibid.  399. 

37— 58th  III. 


578  INDEX. 

GROWING  CROPS. 
Parol  sale  thereof. 

1.  Growing  crops  are  a  proper  subject  of  sale  as  personal  property 
by  parol,  and  such  sales  are  valid  as  against  creditors  of  the  vendor. 
Graff  v.  Fitch,  373. 

HEIRS. 
Release  op  expectancy. 

1.  By  a  married  woman,  or  minor.  Where  a  married  woman  accepts 
an  advancement  from  her  father  in  satisfaction  of  her  share  in  his  es- 
tate, such  release  of  her  expectancy  is  void.  Bishop  et  al.  v.  Davenport 
et  al.  105. 

2.  If  executed  by  the  husband  for  his  wife.  Nor  will  it  avail  anything 
that  such  release  was  executed  by  a  married  woman,  jointly  with  her 
husband.  The  husband  has  no  authority  to  make  an  agreement  of  that 
character,  which  will  bind  his  wife.     Ibid.  105. 

3.  Or  if  the  release  be  by  a  minor,  it  will  not  be  binding  upon  him. 
Ibid.  105. 

Of  advancements. 

4.  Received  in  satisfaction  of  child's  interest  in  the  estate — when  bind- 
ing.    See  DESCENTS,  1,  2.  ' 

HIGHWAYS. 
Laying  out  a  new  road. 

1.  Requirements  under  act  of  1835.  The  9th  section  of  the  act  of 
1835,  entitled,  "  An  act  concerning  public  roads,"  requires  an  order  of 
the  county  commissioners'  court,  to  locate  a  new  road,  and  to  alter  or 
vacate  public  roads  (State  roads  excepted),  and  when  the  proceedings 
had  under  said  act,  to  lay  out  and  establish  a  new  road,  merely  show 
the  petition  for  the  road,  the  appointment  of  viewers,  and  their  report, 
such  proceedings  are  insufficient  to  establish  the  road,  and  are  void. 
Dempsey  v.  Donnelly,  40. 

2.  Effect  of  subsequent  proceedings  based  upon  the  original  proceedings. 
Nor  will  any  subsequent  proceedings, ."  to  alter,  re-locate  and  open  said 
road,"  which  are  based  upon  the  assumption  that  the  road  then  existed 
by  force  of  the  former  and  original  proceedings,  have  the  effect  to 
establish  such  highway.     Ibid.  40. 

Highway  by  prescription. 

3.  Extent  thereof.  And  in  such  case,  an  action  will  not  lie  for  ob- 
structing the  road  claimed  to  be  in  existence,  but  not  in  use  by  the  pub- 
lic, because  there  exists  a  prescriptive  right  in  the  public  to  use  some 
other  portion  of  the  land  as  a  road.  Such  right,  if  it  exists,  is  confined 
to  the  point  of  travel.    Ibid.  40. 
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HIGHWAYS.     Continued. 

Op  the  point  op  commencement. 

4.  Effect  of  variance  from  the  point  of  commencement  stated  in  the 
petition  for  a  road.  The  statute  requiring  the  petition  for  the  laying 
out  and  establishing  of  a  public  road,  to  designate  the  point  of  com- 
mencement of  the  road,  will  not  permit  any  deviation  by  the  commis- 
sioners from  the  point  so  fixed.     Shinkle  et  al.  v.  Magill  et  al.  422. 

5.  In  this  case,  the  petition  prayed  for  a  new  road  to  be  laid  out, 
commencing  at  the  southeast  corner  of  a  certain  section;  the  commis- 
sioners established  the  commencement  twenty-five  links  from  the  cor- 
ner. This  difference,  though  slight,  avoided  the  entire  proceedings 
establishing  the  road.     Ibid.  422. 

Meeting  of  commissioners  to  hear  reasons. 

6.  Of  the  time  within  which  the  commissioners  must  meet  to  hear  rea- 
sons. The  provision  of  the  statute  requiring  the  commissioners  to 
meet  to  hear  reasons  for  or  against  the  road,  within  thirty  days  from 
the  posting  of  the  petition,  is  mandatory,  not  merely  directory.  So, 
where  the  commissioners  met  on  the  thirty-first  day,  for  that  purpose, 
the  irregularity  was  such  as  to  occasion  a  reversal  of  a  judgment  estab- 
lishing the  road.     Ibid.  422. 

7.  Of  the  notice  of  time  and  place  to  hear  reasons — evidence  thereof. 
Where  the  final  order  of  highway'  commissioners  establishing  a  public 
road,  particular^  specified  that  three  notices  of  the  time  and  place  for 
hearing  reasons  for  or  against  the  establishment  of  the  road,  were 
posted  in  three  of  the  most  public  places  in  the  town,  eight  days  pre- 
vious to  the  time  of  meeting  for  the  purpose,  that  was  held  to  be  the 
highest  and  best  evidence  of  the  fact.     Ibid.  422. 

8.  What  shall  be  done  with  the  notice.  The  statute  does  not  require  the 
commissioners  to  deposit  such  notice  with  the  town  clerk.     Ibid.  422. 

Counties — negligence. 

9.  Liability  of  a  county  to  a  private  action  for  neglect  of  duty  in  keep- 
ing highways  in  repair.  A  county  is  not  liable,  in  its  corporate  capac- 
ity, to  a  private  action  for  injury  resulting  from  a  defective  highway. 
White  etal.  Admr's  v.  County  of  Bond,  297. 

Obstruction  by  individuals. 

10.  Effect  thereof  on  the  rights  of  the  public.  The  act  of  an  individ- 
ual obstructing  a  public  road,  can  not  divest  the  public  of  its  rights  in 
respect  to  the  road,  unless  submitted  to  for  such  a  period  of  time  as  to 
raise  a  fair  presumption  of  abandonment.     Power  v.  Watkins,  380. 

11.  Preponderance  of  proof  sufficient  to  support  a  prosecution.  See 
EVIDENCE,  19. 
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HOMESTEAD. 

What  is  embraced  therein. 

1.  The  homestead  exemption  provided  for  by  our  statute,  takes  in 
the  entire  lot  upon  which  the  debtor  resides,  whatever  else  may  be 
there,  and  for  whatever  else  used,  if  its  value  is  less  than  $1000.  Hub- 
bell  et  al.  v.  Canady,  425. 

Not  lost  by  laches. 

2.  The  law  exempts  the  homestead,  and  the  debtor  is  required  to 
perform  no  act,  to  discharge  no  duty,  nor  even  to  manifest  any  inten- 
tion, to  avail  himself  of  its  benefits.  Hence,  the  ordinary  rules  in  re- 
gard to  laches,  in  parties  failing  to  make  their  defense  at  law,  or  to 
bring  suit  in  a  reasonable  time,  are  not  applicable,  when  homestead 
exemption  claims  are  asserted.    Ibid.  425. 

3.  A  husband  can  not  effect  an  alienation  of  his  family  homestead 
-jmh*v  .by  laches,  and  thus,  by  an  indirect  method,  accomplish  what  he  can 
(Kj  g.,  not  do  directly.  The  right  is  conferred  by  statute,  and  can  only  be  di- 
j0n.     vested  in  the  mode  provided  by  the  statute.    Ibid.  425. 

?'lTUSBAND  AND  WIFE. 

Wife's  debts  contracted  before  marriage. 

1.  Liability  of  the  husband  therefor,  since  the  act  of  1869.  In  an  ac- 
tion against  husband  and  wife,  on  a  promissory  note  executed  by  the 
wife  prior  to  the  marriage,  which  took  place  after  the  passage  of  the 
act  of  1869,  giving  to  married  women  the  control  of  their  own  earn- 
ings, it  was  held,  under  that  act,  the  husband  was  not  liable.  Howarth 
v.  Warmser   et  al.  48. 

Release  of  wife's  expectancy. 

2.  As  prospective  heir  of  an  estate — release  by  husband  and  wife,  void. 
See  HEIRS,  2. 

IMPRISONMENT. 

On  the  verbal  order  of  a  police  magistrate.    See  FALSE  IM- 
PRISONMENT, 1. 

-ofNFANTS. 

%*  'WHETHER  SUBJECT  TO  THE   CHARGE   OF   NEGLIGENCE.         See    NEGLI- 
GENCE, 5. 

Release  of  expectancy.  fc 

£.   t    .  As  ..prospective  heir,  of  an  estater-rTelease  not  binding  on  infant.    See 

al  acrilfn  wnTd  aifcfnq  -uf;  t?jwlb  ion  lum>  Jbaoi  oilcfrjq  .;>  gattei,.,. 

Injunction  bond. 
£>q8    . >\  :"i'.  •.  iffhtit  damages  ^ed^^r«&?d:i^?^(>^^bn«^^b^w  'df%  b(yk&.    Upon 
suing  out  an  injunction  to  restrain  the  defendant  iron!  ^Mmfeg  and 
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INJUNCTIONS.    Injunction  bond.     Continued. 

using  certain  personal  and  real  estate,"  an  injunction  bond  was  given, 
the  condition  of  which  provided  for  the  payment  of  "all  such  costs 
and  damages  as  should  be  awarded  against  the  complainants  in  case 
the  injunction  should  be  dissolved  : "  Held,  there  could  be  no  recovery 
upon  the  bond  except  for  such  damages  as  may  have  been  awarded  by 
the  chancellor  on  the  dissolution  of  the  injunction,  in  the  mode  pro- 
vided by  the  act  of  1861.     Brownfield  et  al.  v.  Broicnfield,  152. 

2.  In  such  case,  it  is  the  duty  of  the  party  damnified  by  the  grant- 
ing of  an  injunction,  at  the  time  of  its  dissolution,  to  suggest  his  dam- 
ages, and  have  the  same  adjudged  to  him  by  the  court,  and  failing  to 
do  so,  he  is  estopped  from  a  recovery  on  the  bond.    Ibid.  152. 

INSTRUCTIONS. 
Of  their  qualities. 

1.  Should  be  based  on  the  evidence.  Where  an  instruction  has  no  ap- 
plication to  the  facts  of  the  case,  it  is  proper  to  refuse  it.  Toledo,  Pe- 
oria &  Warsaw  Railway  Co.  v.  Ingraham,  120. 

2.  An  instruction,  based  upon  a  hypothetical  state  of  facts  not 
found  in  the  case,  ought  not  to  be  given,  for  the  reason  that  it  would 
direct  the  attention  of  the  jury  to  issues  not  involved,  and  would  there- 
fore be  erroneous,  although  such  an  instruction  might  state  accurately 
a  correct  abstract  legal  principle.  Chicago,  Burlington  &  Quincy  Rail- 
road Co.  v.  Gregory,  Adm'x,  272. 

3.  As  a  general  rule,  instructions  must  be  founded  on  the  evidence, 
and  although  the  instruction  asked  may  state  a  correct  principle  of  law, 
still,  if  it  is  based  on  a  hypothetical  state  of  facts  not  developed  in  the 
case,  it  ought  to  be  refused.  Such  an  instruction  may  tend  to  mislead 
the  jury,  and  for  that  reason  it  would  be  error  in  the  court  to  give  it. 
St.  Louis,  Alton  &  Terre  Haute  Railroad  Co.  v.  Manly,  300. 

4.  In  an  action  for  personal  injuries  to  the  plaintiff,  occasioned  by 
the  alleged  negligence  of  the  defendant,  the  court,  at  the  instance  of 
the  plaintiff,  instructed  the  jury,  that  if  the  defendant  was  guilty  of 
wilful  misconduct  in  causing  the  injury,  in  fixing  the  amount  of  their 
verdict  they  were  not  confined  to  the  actual  damage  sustained  by  the 
plaintiff.  Upon  appeal  to  this  court,  from  a  judgment  against  the  de- 
fendant, the  giving  of  such  instruction  was  regarded  as  error,  for  the 
reason  there  was  no  evidence  that  the  injury  was  the  result  of  wan- 
tonness or  wilfulness  on  the  part  of  the  defendant,  and  upon  the  plain- 
tiff insisting  that  the  defendant  was  not  injured  by  the  instruction,  for 
the  reason  that  the  jury  did  not  award  vindictive  damages,  as  the  ver- 
dict did  not  appear  to  be  excessive  for  the  injur)*-  sustained,  it  was  held, 
the  attention  of  the  jury  being  directed  to  the  question  of  wilful  neg- 
lect as  an  element  of  increased  damages,  the  presumption  arose  that 
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INSTRUCTIONS.     Of  their  qualities.     Continued. 

the  instruction,  coming  from  the  court,  had  its  due  influence  and  made 
its  impression  on  the  minds  of  the  jury,  against  the  defendant.  St. 
Louis,  Alton  &  Terre  Haute  Railroad  Co.  v.  Manley,  300. 

5.  Should  not  assume  facts.  Instructions  should  not  assume  the  ex- 
istence of  facts  to  be  determined  in  the  case,  but  leave  them  to  be 
found  by  the  jury,  from  the  evidence.  St.  Louis,  Alton  &  Terre  Haute 
Railroad  Co.  v.  Manly,  300 ;  Adams  v.  Smith,  417. 

6.  In  an  action  for  malicious  prosecution,  it  is  error  for  the  court 
to  assume,  in  an  instruction,  the  abandonment  of  the  alleged  malicious 
prosecution,  that  being  a  question  of  fact  to  be  determined  by  the  jury. 
Mitchinson  v.  Cross,  366. 

7.  Should  not  be  numerous.  Instructions  should  always  be  clear, 
accurate  and  concise  statements  of  the  law  as  applicable  to  the  facts 
of  the  case.  It  was  never  contemplated,  under  the  provisions  of  the 
practice  act,  that  the  court  should  be  required  to  give  a  vast  number 
of  instructions,  amounting,  in  the  aggregate,  to  a  lengthy  address; 
such  a  practice  is  mischievous,  and  ought  to  be  discontinued.  A  few 
concise  statements  of  the  law,  applicable  to  the  facts,  are  all  that  can 
be  required,  and  are  all  that  can  serve  any  practical  purpose  in  the 
elucidation  of  the  case.    Adams  v.  Smith,  417. 

8.  As  to  whether  an  action  is  the  favorite  of  the  law.  It  is  error  to 
instruct  the  jury  that  the  pending  action  is  not  favored  by  the  law. 
Town  of  Havana  v.  Biggs,  483. 

9.  As  to  weight  of  evidence.  In  a  prosecution  for  obstructing  a  pub- 
lic highway,  it  was  held  erroneous  to  instruct  the  jury,  that  the  fact  of 
the  public  traveling  through  a  lane  left  by  the  owner  of  the  laud,  did 
not  amount  to  proof  of  dedication.  It  was  for  the  jury  to  sajr  how 
much  that  fact  amounted  to  in  the  way  of  proof.     Ibid.  483. 

10.  As  to  inferences  to  be  drawn  by  the  jury.  It  is  not  the  province 
of  the  court  to  tell  the  jury  what  they  may  infer  from  certain  facts 
proven  in  the  case.  The  jury  should  be  left  to  draw  their  own  con- 
clusions from  the  evidence.     Graff  v.  Simmons,  440. 

INSURANCE. 

Of  the  title  of  the  assured. 

1.  Whether  properly  disclosed  in  the  application.  A  policy  of  insur- 
ance contained  the  following  clause : 

"If  the  property  to  be  insured  be  held  in  trust  or  on  commission,  or 
be  a  leasehold  interest,  or  equity  of  redemption,  or  if  the  interest  of 
the  insured  to  the  property  be  any  other  than  the  entire,  uncondi- 
tional and  sole  ownership  of  the  property,  for  the  use  and  benefit  of 
the  insured,  it  must  be  so  represented  to  the  company,  and  so  ex- 
pressed in  the  written  part  of  this  policy ;  otherwise  the  policy  shall 
be  void." 
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INSURANCE.     Of  the  title  of  the  assured.     Continued. 

At  the  time  the  insurance  was  effected,  the  property  had  been  sold 
on  a  judgment  and.  execution  against  the  assured,  but  the  twelve 
months  allowed  for  redemption  had  not  expired :  Held,  the  non-disclos- 
ure of  this  sale  avoided  the  policy ;  the  title  of  the  assured  was  not 
"entire,  unconditional  and  sole.".  Beaper  City  Insurance  Co.  v.  Bren- 
nan,  158. 

Repairs  by  the  company. 

2.  Where  a  policy  of  insurance  contains  a  provision  that  the  com- 
pany may,  in  case  of  loss,  restore  or  repair  the  property,  at  their  elec- 
tion, the  company,  to  do  so,  must  elect  within  the  time  specified  in  the 
policy,  or  the  repairs  will  be  unauthorized.  The  Insurance  Company 
of  North  America  v.  Hope,  75. 

3.  Where,  by  the  terms  of  the  policy,  the  company  have  the  right 
to  make  such  election  within  thirty  clays  after  notice  of  the  loss :  Held, 
that  the  election  must  be  made,  and  notice  thereof  given  to  the  assured, 
within  thirty  days  after  the  proofs  of  loss  are  left  with  the  local  agent, 
and  if  he  fail  to  forward  them  to  the  home  office,  the  assured  is  not  af- 
fected by  the  negligence  of  the  local  agent.    Ibid.  75. 

Proof  of  loss. 

4.  Sufficiency  not  objected  to.  When  the  assured  prepares,  and  hands 
to  the  local  agent,  the  proofs  of  loss  within  the  proper  time,  and  when 
received,  the  agent  make  a  general  objection  to  their  sufficiency,  but 
points  out  or  specifies  no  particular  objections :  Held,  that  the  com- 
pany can  not  afterwards  raise  and  insist  on  specific  objections,  but  the 
proofs  will  be  held  sufficient.    Ibid  75. 

Note  given  for  the  premium. 

5.  Liability  of  the  maker.  In  an  action  upon  a  promissory  note, 
given  for  the  cash  premium  on  a  policy  of  insurance  issued  on  the 
property  of  the  maker,  the  receipt  of  the  premium  being  acknowledged. 
in  the  policy,  it  was  sought  to  interpose,  as  a  defense,  that  the  consid- 
eration for  the  note  had  failed,  in  that  the  company,  at  the  date  of  its 
execution,  was  insolvent,  and  the  policy  therefore  worthless :  Held, 
inasmuch  as,  if  a  loss  had  occurred,  although  the  premium  had  never 
been  paid,  the  company  would  have  been  liable,  that  if  good  cause  ex- 
isted for  rescinding  the  contract,  and  the  assured  deemed  the  policy 
worthless,  by  reason  of  the  insolvency  of  the  company,  he  ought  to 
have  surrendered  it  and  thus  relieved  the  company  from  the  risk  in- 
curred under  it,  and,  having  failed  to  do  so,  he  must  be  considered  as 
having  elected  to  retain  the  policy  for  its  value,  and  hence  liable  for 
the  premium.     Graff  y.  Simmons,  440. 
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INTEREST. 
Whether  recoverable. 

1.  Upon  stating  an  account  between  partners.  Where,  upon  the  ter- 
mination of  a  partnership,  one  of  the  partners  improperly  converted 
the  remaining  property  of  the  firm  to  his  own  use,  his  conduct,  in  so 
doing,  being  under  the  circumstances  very  censurable,  and  he  contest- 
ing the  right  of  his  co-partner  to  recover  any  amount  from  him  on  ac- 
count of  the  partnership,  upon  a  bill  filed  to  state  the  account  between 
them,  it  was  held,  that  such  partner  should  be  charged  with  interest 
upon  the  amount  found  to  be  due  his  co-partner,  from  the  termination 
of  the  partnership.     Bobbins  v.  Laswell,  203. 

On  money  paid  for  the  use  of  another. 

2.  Of  the  rate.  In  rendering  judgment  on  an  account  for  money 
paid  b}*-  the  plaintiff  for  the  use  of  the  defendant,  it  is  error  to  compute 
interest  at  the  rate  of  ten  per  cent  per  annum, — it  should  be  at  the  rate 
of  six  per  cent  per  annum.     Snell  v.  Warner,  42. 

On  debts  created  in  another  state. 

3.  Bate  of  interest.  On  a  note  or  account  made  in  another  State, 
and  the  rate  of  interest  is  not  named  in  the  note,  and  there  is  no  proof 
of  the  rate  of  interest  notes  and  accounts  bear  where  the  indebtedness 
was  incurred,  it  is  error  to  allow  more  than  the  rate  allowed  by  our  law 
in  the  absence  of  contract.     Hall  v.  Kimball,  58. 

JOINT  AND  SEVERAL  LIABILITY. 
For  torts.    See  TORTS,  1,  2,  3. 

JOINT  AND  SEVERAL  OBLIGATIONS. 
Recognizance. 

Application  of  the  statute.    See  RECOGNIZANCE,  3,  4. 

JUDGMENTS. 
Judgment  must  be  against  all. 

1.  In  an  action  against  several.  And  in  actions  on  contract,  in  gen- 
eral, judgment  can  not  be  rendered  against  one  defendant  without  the 
other,  and  this  is  true,  although  the  contract  may  be  void  as  to  one  de- 
fendant.    Page  v.  DeLeuw  et  al.  85. 

On  overruling  demurrer  to  plea  in  abatement. 

2.  Judgment  tliereon — pleading  over.    See  ABATEMENT,  1. 

JUDICIAL  SALES.    See  SALES,  4  to  7 
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JURY. 
Disqualification  of  jurors. 

1.  Wliether  ground  for  new  trial — and  herein,  of  the  diligence  required 
of  parties.  On  the  authority  of  the  case  of  Vennnm  v.  Harwood,  1 
Gilm.  659,  a  new  trial  will  be  granted  where  it  appears  that  two  of  the 
jurors  who  sat  upon  the  trial  of  the  case,  had,  at  a  former  terra,  served 
upon  a  jury  which  found  a  verdict  against  the  defendant,  in  a  similar 
case  against  her,  involving  a  similar  loss,  in  the  same  manner,  and  at 
the  same  time.     Swarnes,  Adm'x,  v.  Siiton,  155. 

2.  But  a  new  trial  will  not  be  awarded  for  that  reason,  where  it  also 
appears  in  such  case  that  the  same  counsel,  on  behalf  of  the  defendant, 
was  engaged  on  the  trial  of  both  causes.  Under  these  circumstances,  a 
party  can  not  be  deprived  of  the  benefit  of  his  verdict.  It  was  the  duty 
of  counsel,  knowing  the  disqualification  of  these  jurors,  to  recollect  the 
fact,  and  make  available,  in  proper  time,  the  objections  which  existed 
against  them.     Ibid.  155. 

3.  Nor  in  such  case  will  it  avail  the  defendant  that  these  jurors 
were  examined  touching  their  qualification,  and  answered  that  they 
knew  nothing  of  the  case,  or  that  they  had  no  previously  formed  opin- 
ion in  it,  it  appearing  that  such  examination  was  conducted,  and  the 
statement  of  the  case  made,  in  such  a  general  way  as  not  to  have 
brought  to  the  attention  of  the  jurors  the  fact  of  the  former  trial,  or 
to  have  been  calculated  to  elicit  from  them  anything  in  regard  to  it. 
Ibid.  155. 

Jury  should  find  the  facts. 

4.  Not  the  court.    See  INSTRUCTIONS,  5,  6,  9,  10. 


LACHES. 
To  whom  to  be  imputed. 

1.  One  whose  promises  have  induced  others  to  act  upon  them,  under 
belief  they  would  be  kept,  can  not  impute  laches  to  others  in  not  dis- 
covering his  bad  faith.    Price  v.  School  Directors,  452. 

2.  So,  where  one  promised  to  make  a  donation  for  the  site  of  a 
school  house,  on  the  faith  of  which  the  school  authorities  commenced 
to  erect  a  building  thereon,  and  a  deed  was  made  and  put  upon  record 
as  requested,  but  with  a  condition  not  warranted  by  the  terms  of  the 
original  promise,  the  school  officers  were  not  chargeable  with  laches  in 
omitting  to  discover  the  objectionable  condition  in  the  deed  before  pro- 
ceeding with  the  construction  of  the  building.     Ibid.  452. 
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LANDLORD  AND  TENANT. 
When  the  relation  exists. 

1.  As  between  a  mortgagee  and  a  lessee  of  the  mortgagor.  The  accept- 
ance of  rent  by  a  mortgagee,  after  entry,  from  a  tenant  of  the  mortga- 
gor, whose  lease  is  subsequent  to  the  mortgage,  will  create  the  relation 
of  landlord  and  tenant  by  the  doctrine  of  estoppel.  Gartside  et  al.  v. 
Outley  et  al.  210. 

Character  and  duration  op  such  tenancy. 

2.  It  does  not  follow,  however,  that  the  tenancy  thus  created  will 
be  for  the  whole  term  of  the  original  lease,  and  in  the  absence  of  con- 
tract operating  as  an  estoppel  for  the  whole  term,  the  tenancy  thus 
created  would,  by  analogy  to  the  case  of  a  holding  over  after  a  term 
has  expired,  be  deemed  to  be  from  year  to  year.    Ibid.  210. 

What  constitutes  a  lease. 

3.  An  instrument  which  conveys  premises  to  the  grantee  for  the 
purpose  of  mining  coal,  "  so  long  as  there  is  coal  to  mine  thereon,"  and 
providing  for  a  payment  of  bank  rents  therefor,  and  with  a  forfeiting 
clause  in  case  of  non-compliance  with  the  terms  of  the  instrument,  is 
a  lease.     Ibid.  210. 

Eviction  by  the  landlord. 

4.  Liability  of  tenant  to  pay  rent.  The  principle  upon  which  a  ten- 
ant is  required  to  pay  rent,  is  the  beneficial  enjoyment  of  the  premises, 
unmolested  by  the  landlord.  Smith  et  ux.  v.  Wise,  Stigleman  &  Co., 
141. 

5.  So,  if  the  landlord  shall  take  possession  of  any  part  of  the  de- 
mised premises  without  the  consent  of  the  tenant,  that  will  constitute, 
in  law,  an  eviction  of  the  tenant,  which  will  operate  to  release  him 
from  any  further  liability  to  pay  rent,  even  for  such  portion  of  the 
premises  of  which  he  may  still  continue  in  the  undisturbed  occupancy. 
Ibid.  141. 

Where  landlord  takes  possession  of  the  crop. 

6.  Must  shoio  a  forfeiture  of  the  lease  to  justify  his  action.  Where  a 
landlord,  under  a  claim  that  a  tenant  has  forfeited  his  lease  by  not  per- 
forming its  conditions,  enters  upon  the  premises  and  harvests  and  sells 
a  crop  of  wheat  sowed  by  the  tenant,  the  landlord  fails  to  acquire  title 
to  the  grain  unless  he  can  establish  a  forfeiture  of  the  lease.  Cheney 
v.  Bonnell,  268. 

7.  Where  a  judgment  creditor  of  a  tenant  sues  out  execution  and 
levies  on  a  growing  crop  of  wheat  sowed  by  the  tenant,  and  it  is  sold, 
and  he  becomes  the  purchaser  under  the  execution,  and  the  landlord 
harvests  the  wheat  and  sells  it,  claiming  it  as  his  own,  on  the  ground 
that  the  tenant  had  forfeited  his  lease  before  the  levy  and  sale,  he  will 
be  liable  to  the  purchaser  under  the  execution  if  he  fails  to  establish 
such  a  forfeiture.     Ibid.  268. 
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LANDLORD  AND  TENANT.     Continued. 
Forfeiture  op  lease. 

8.  Evidence  thereof.  Where  the  forfeiture  of  a  lease  is  claimed,  it 
must  be  showu  that  the  necessary  acts  to  declare  a  forfeiture  have  been 
done  by  the  landlord.  A  forfeiture  will  not  be  inferred  because  there 
were  grounds  for  declaring  a  forfeiture  and  an  intention  to  declare  a 
forfeiture,  but  all  the  requisite  steps  must  be  taken.  A  forfeiture  can 
not  be  produced,  unless  there  is  notice  that  the  tenancy  has  ended,  a 
demand  of  possession  and  a  notice  to  quit.  The  law  does  not  favor 
such  forfeitures,  and  will  not  imply  them  from  slight  circumstances. 
Cheney  v.  Bonnell,  268. 

Lease  by  a  mortgagor. 

Its  effect  upon  the  right  of  entry  of  the  mortgagee  for  condition  broken. 
See  MORTGAGES,  1. 

Entry  of  the,  mortgagee — effect  upon  the  lease.    Same  title,  2. 

Tenant  may  buy  in  outstanding  title.      See    OUTST 
TITLE,  3. 

LEASE.    See  LANDLORD  AND  TENANT,  3,  6,  8. 

LEGAL  TENDER  NOTES. 
Redemption  from  sale  on  foreclosure.    See  REDEMPTION,  6. 
Or  from  a  deed  of  trust.    Same  title,  5. 

LIENS. 
Judgment  lien. 

1.  Its  duration — and  herein,  where  the  debt  was  secured  by  mortgage. 
After  the  lapse  of  seven  years  from  the  last  day  of  the  term  of  the 
court  in  which  a  judgment  was  rendered,  a  bona  fide  purchaser  of  real 
estate  from  the  debtor  takes  it  free  from  the  lien  of  the  judgment. 
Priest  et  al.  v.  Wtieelock,  114. 

2.  But  where  a  mortgage  is  given  to  secure  payment  of  a  debt,  the 
lien  of  the  mortgage  continues,  notwithstanding  the  debt  has  been  re- 
duced to  a  judgment,  and  it,  by  lapse  of  time,  ceased  to  be  a  lien.  The 
merger  of  the  note  in  the  judgment  does  not  extinguish  the  debt,  and 
the  mortgage  continues  a  lien  until  it  is  satisfied  or  the  judgment  is 
barred  by  the  statute  of  limitations.  The  plaintiff  in  the  judgment 
could  bring  debt  or  scire  facias,  or  issue  execution  on  the  judgment,  at 
any  time  within  twenty  years,  if  one  was  issued  within  a  year  and  a 
day.    Ibid.  114. 
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LIENS.     Continued. 
Of  an  equitable  lien. 

3.  Where  land  is  conveyed  in  trust  to  pay  debts,  and  the  holder  of  the 
title  expends  money  in  respect  thereto.  Where  it  appeared  that  two  broth- 
ers selected  lands,  and  they  were  entered  in  the  name  of  one,  and  they 
improved  a  portion  of  them,  and  it  appeared  that  the  other  had  loaned 
or  furnished  money  to  the  brother  holding  the  title,  and  had  made  im- 
provements on  a  part  of  the  land,  and  the  other,  who  held  the  title, 
conveyed  to  him  the  lands  to  be  sold  and  applied  to  pay  his  debts,  the 
grantee  held  an  equitable  claim  on,  and  the  legal  title  to,  the  lands,  to 
indemnify  him  for  money,  improvements,  etc.,  and  the  court  erred  in 
decreeing  the  lands  to  be  sold  without  protecting  his  equity  in  the 
lands;  it  being  higher  than  that  of  the  creditors,  it  should  have  been 
first  ascertained  aud  satisfied,  or  at  least  a  prior  lien  established  on  the 
lands,  before  they  were  sold.     Walker  et  al.  v.  Matthews  et  al.  196. 

Mechanic's  lien. 

4.  Limitation  in  respect  thereto — who  may  avail  of  it.  See  LIMITA- 
TIONS, 11. 

LIMITATIONS. 
Limitation  act  op  1839. 

1.  Life  estate  of  husband  in  the  lands  of  the  wife.  Where  a  married 
woman  owned  land  in  her  own  right  before  the  adoption  of  the  mar- 
ried woman's  law,  the  husband  became  vested  with  a  life  estate  in  the 
land,  and  where  there  is  claim  and  color  of  title  accompanied  with  pos- 
session and  payment  of  taxes  for  seven  years,  the  statute  of  1839  oper- 
ates as  a  bar  to  the  assertion  of  title  by  the  husband  and  wife  or  their 
grantee,  during  the  life  of  the  husband.  Such  an  estate  in  the  hus- 
band is  a  freehold,  and  like  an  estate  by  the  curtesy,  can  be  barred  by 
the  statute  of  limitations.     Kibbie  v.  Williams,  30. 

2.  Payment  of  taxes  under  the  statute.  Under  the  eighth  section  of 
the  Conveyance  Act,  the  payment  of  taxes  must,  to  comply  with  the 
statute,  be  made  for  seven  successive  years,  or  it  can  not  be  used  with 
color  of  title  and  possession  to  bar  a  recovery.  If  the  owner  of  the 
paramount  title  pays  any  one  of  the  seven  years,  the  chain  is  broken, 
and  the  party  claiming  color  of  title  can  not  rely  upon  such  payment. 
Boss  v.  Coat,  53. 

3.  Where  the  holder  of  claim  and  color  of  title  paid  the  taxes  due 
on  the  land  from  1855  to  1863  inclusive,  except  the  years  of  1857  and 
1859,  when  the  owner  of  the  paramount  title  first  paid  all  taxes  due  on 
the  land,  but  the  holder  subsequently  paid  an  amount  equal  to  the 
taxes  which  had  been  assessed  for  those  years :  Held,  that  there  was  not 
a  payment  for  seven  successive  years,  as  required  by  the  statute ;  that 
when  claimant  paid  to  the  collector  for  those  years  there  were  no 
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LIMITATIONS.    Limitation  act  of  1839.     Continued. 

taxes  due  on  the  land,  and  that  there  was  not  a  payment  for  any  seven 
successive  years,  by  any  party  in  possession  of  the  land.  Boss  v. 
Coat,  53. 

4.  In  such  a  case,  the  party  claiming  color  of  title  is  in  no  better 
condition,  although  he  may  have  paid  all  taxes  legally  assessed  on  the 
land  while  vacant  and  unoccupied,  for  a  period  of  less  than  seven 
years,  and  several  other  years  after  it  was  reduced  to  possession,  suffi- 
cient to  make  the  period  of  limitation,  as,  under  the  statute,  the  taxes 
must  all  be  paid  for  the  proper  period,  either  when  the  land  is  vacant, 
or  all  when  it  is  occupied,  as  the  two  sections  can  not  be  united  to  cre- 
ate a  bar.  The  party,  to  acquire  the  bar  under  either  section,  must 
perform  all  acts  required  by  that  section.  Ibid.  53. 

5.  Color  of  title — tax  deed  defectively  acknowledged.  It  would  be  error 
to  admit  a  tax  deed  not  properly  acknowledged,  or  without  proof  of 
the  signature  of  the  sheriff,  as  color  of  title.  But  in  such  a  case  it  is 
not  necessary  to  prove  the  rendition  of  the  judgment  for  the  sale  of 
the  land,  or  to  produce  a  precept  or  other  precedent  act  of  the  officers 
of  the  law  to  entitle  a  tax  deed  to  be  read  in  evidence  as  color  of  title. 
To  constitute  color  of  title  under  the  statute,  it  is  only  necessary  that 
the  deed  purports  to  convey  title,  and  has  been  received  in  good  faith. 
Winstanley  v.  Meacham,  97. 

6.  Of  the  character  of  right  acquired  thereunder.  Where  a  party  has 
been  in  possession  of  lands  under  the  first  section  of  the  limitation  act 
of  1839,  for  the  requisite  period  of  time,  under  claim  and  color  of  title 
made  in  good  faith,  with  payment  of  taxes  as  required  by  the  statute, 
so  as  to  present  a  bar  to  the  owner,  and  the  latter  afterwards  acquires 
possession,  he  can  not  use  his  title  either  for  defense  or  recovery  in 
ejectment,  until  he  shall  have  destroyed  the  bar  by  purchase  or  in 
some  other  mode.  A  right  thus  acquired  by  limitation  is  affirmative. 
Chiles  et  al.  v.  Davis,  411. 

7.  Of  a  wrongful  entry  under  color  of  title.  Where  the  owner  of 
color  of  title  who  has  paid  taxes  on  unoccupied  land  for  seven  years, 
enters  upon  the  actual  possession  of  the  rightful  owner,  he  is  a  mere 
trespasser  from  the  moment  of  his  entry,  and  acquires  no  possession 
which  the  statute  will  protect.    Biggs  v.  Henneberry,  134. 

8.  And  it  may  well  be  doubted  whether  the  owner  of  a  merely 
colorable  title,  who  has  paid  taxes  for  seven  years  while  the  land  was 
vacant,  will  be  allowed  to  enter  on  the  actual  possession  of  another 
and  then  defend  against  an  action  of  ejectment  by  setting  up  the  statute 
of  limitations,  even  though  the  person  intruded  upon  can  not  show 
the  paramount  title  in  himself.    Ibid.  134. 
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LIMITATIONS.     Continued. 
Removing  cloud  upon  title 

9.  A  suit  to  remove  a  cloud  on  a  title  is  o\i\y  "barred,  like  any  other 
case  in  equity,  by  the  general  statute  of  limitations,  and  is  not  gov- 
erned by  the  statute  limiting  the  time  for  bringing  writs  of  error. 
Hodgen  et  al.  v.  Gutter  y,  431. 

Bill  of  review  or  writ  of  error. 

10.  Where  a  decree  has  been  rendered  upon  constructive  notice 
merely,  the  defendant  having  received  no  actual  notice  of  the  pend- 
ency of  the  suit,  or  of  the  existence  of  such  decree  against  him,  a  bill 
of  review  or  writ  of  error  ma}r  be  brought  at  any  time  before  the 
expiration  of  five  years  after  it  became  final.     Ibid.  431. 

Mechanic's  lien. 

11.  Who  may  avail  of  the  limitation.  The  provision  of  the  statute, 
that  if  the  mechanic  or  material-man  fails  to  assert  his  rights  within 
six  months  after  the  last  payment  shall  have  become  due  under  his 
contract,  the  lien  created  by  the  statute  shall  not  prevail  against  the 
rights  of  creditors  of  the  party  with  whom  the  contract  was  made,  is 
for  the  benefit  of  the  creditors,  and  has  no  application  as  between  the 
mechanic  or  material-man  and  the  principal  debtor.  Van  Pelt  v.  Dun- 
ford  et  al.  145. 

Action  on  the  case. 

12.  The  action  given  by  statute  to  recover  damages  against  the 
owner  of  sheep  affected  with  a  contagious  disease,  and  which  he  suf- 
fers to  run  at  large,  like  other  actions  on  the  case,  is  not  barred  until 
five  years  have  expired  after  the  cause  of  action  has  accrued.  Mount 
v.  Hunter,  246. 

Adverse  possession. 

Of  its  requisite  duration.     See  POSSESSION,  1. 
Ecclesiastical  trials. 

Of  the  limitation  in  respect  thereto.  See  ECCLESIASTICAL 
COURTS,  6. 

Application  of  the  statute  to  trusts.     See  TRUSTS  AND  TRUS- 
TEES, 4,  5,  6, 

Lapse  of  time  aside  from  the  statute. 

Homestead  right  not  lost  by  laches.     See  HOMESTEAD,  2,  3. 

LIVE  STOCK  RUNNING  AT  LARGE. 
Construction  of  a  town  ordinance. 

1.  Liability  of  the  owner  of  stock.  An  ordinance  of  the  town  of 
Colliusville,  prohibiting  the  running  at  large  of  certain  animals  within 
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LIVE  STOCK  RUNNING  AT  LARGE. 
Construction  of  a  town  ordinance.     Continued. 

the  corporate  limits  of  the  town,  provides,  that  any  person  "being 
the  owner  of,  or  having  the  care  of,  an}'  such  animal,  who  shall  suffer 
the  same  to  ruu  at  large,  etc.,  shall  be  subject  to  a  certain  penalty 
therein  specified.  In  an  action  to  recover  the  penalty  for  a  violation 
of  this  ordinance,  the  proof  disclosed  these  facts:  That  the  defendant 
resided  on  his  farm  outside  the  limits  of  the  town;  that  he  had 
allowed  the  animals  to  run  in  a  piece  of  woods  near  by;  but  that  he 
watched  and  cared  for  them  daily,  and  would  have  prevented  them 
from  straying  into  the  town  in  the  present  instance — which  was  the 
first — had  it  not  been  that  he  was  suddenly  called  away  to  the  bedside 
of  a  dying  brother:  Held,  that  this  evidence  clearly  exonerated  the 
defendant  from  the  charge  of  suffering  his  animals  to  run  at  large  with- 
in the  corporate  limits  of  the  town.  Town  of  Collinsville  v.  Scanland, 
221. 

2.  That  an  instruction  by  the  court  to  the  effect,  that  before  the 
jury  could  find  the  defendant  guilty,  the}'  must  believe,  from  the  evi- 
dence, that  the  animals  were  so  running  at  large  within  the  limits,  by 
sufferance  of  the  defendant,  only  asserted  the  requirement  of  the  ordi- 
nance.    Ibid.  221. 

3.  To  subject  a  person  to  the  penalty  under  this  ordinance,  he 
must,  himself,  have  particioated  in  the  act,  b3'  suffering  it  to  be  done; 
which  requires  that  he  should  have  knowingly  permitted  his  animals 
to  run  at  large  within  the  town,  or  have  been  guilty  of  such  negligent 
conduct,  in  enabling  them  to  do  so,  as  would  have  been  equivalent 
thereto.    Ibid.  22 


MALICIOUS  PROSECUTION. 
Want  of  probable  cause. 

1.  Essential  to  support  the  action.  The  gist  of  the  action  for  ma- 
licious prosecution  is,  that  the  prosecutor  acted  without  probable  cause. 
If  there  is  no  malice,  or  if  there  is  probable  cause,  the  action  will  not 
lie.  Malice,  without  want  of  probable  cause,  will  not  support  the 
action ;  both  must  concur ;  though  malice  may  be  inferred  from  want 
of  probable  cause.     Mitchinson  v.  Cross,  366. 

2.  Evidence  in  action  for  malicious  prosecution,  to  show  want  of  prob- 
able cause.  In  an  action  for  malicious  prosecution  to  recover  for  dam- 
ages to  the  plaintiff  by  reason  of  his  arrest  under  a  capias  ad  respond- 
endum sued  out  in  an  action  on  the  case  brought  by  the  defendant 
against  the  plaintiff  for  slanderous  words  alleged  to  have  been  uttered 
and  spoken  by  the  latter,  imputing  to  the  former  adulterous  intercourse 
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MALICIOUS  PROSECUTION 
Want  of  probable  cause.  Continued. 
with  a  certain  woman,  the  plaintiff  sought  to  prove  the  want  of  prob- 
able cause  for  the  prosecution  by  establishing  the  truth  of  the  alleged 
slanderous  words :  Held,  that  evidence  offered  by  the  plaintiff  of  in- 
decent exposures  on  the  part  of  the  defendant  to  the  woman  with 
whom  the  alleged  adulterous  intercourse  was  charged,  and  her  sister, 
was  inadmissible,  as  having  no  relevancy  to  the  issue.  Mitchinson  v. 
Cross,  366. 

3.  Degree  of  proof  required  to  show  want  of  probable  cause.  The  want 
of  the  element  of  probable  cause  is  the  main  ground  of  the  action,  and 
it  must  be  clearly  shown — slight  evidence  will  not  suffice.  The  ab- 
sence of  probable  cause  can  not  be  inferred  from  malice.    Ibid.  366. 

MANDAMUS. 

Sufficiency  of  the  petition. 

1.  What  held  to  be  sufficient  statement  of  facts — showing  that  the  con- 
solidation of  two  certain  corporations  was  legal.  By  authority  of  the 
legislature,  the  county  court  of  Macoupin  county  subscribed  $20,000 
to  the  capital  stock  of  the  Decatur  &  East  St.  Louis  Railroad  Company, 
and  by  the  terms  of  the  subscription  it  was  agreed  that  the  county 
should  issue  its  bonds  to  said  company  in  payment  therefor ;  the  bonds 
to  be  delivered  when  the  road  was  completed  through  the  county,  and 
when  so  delivered  the  stock  should  be  delivered  to  the  county,  and  the 
same  should  thereupon  be  transferred  to  the  company  at  the  rate  of  $1 
per  hundred  shares.  Afterwards,  said  corporation  consolidated  with 
the  Toledo,  Wabash  &  Western  Railway  Company,  which  latter  cor- 
poration instituted  a  proceeding,  to  compel,  by  mandamus,  the  county 
court  to  issue  said  bonds,  and  also,  to  transfer  the  said  stock  to  petition- 
er, for  the  price  stipulated.  By  agreement,  the  alternative  writ  was 
waived,  and  thereupon  a  demurrer  was  interposed  to  the  petition :  Held, 
that  an  objection,  that  the  petition  did  not  state  sufficient  facts  to  enable 
the  court  to  determine  the  legality  of  the  alleged  consolidation,  could 
not  be  sustained,  it  appearing  that  the  petition  did  aver  that  the  original 
corporation  consolidated  with  the  petitioner,  and  thereby  succeeded  to 
all  the  rights,  franchises  and  property  of  the  former  corporation.  This 
averment  was  sufficient,  and  the  legal  intendment  was,  that  the  con- 
solidation was  in  accordance  with  the  law.  County  Court  of  Macoupin 
County  v.  The  People  ex  rel.  191. 

Whether  the  writ  will  be  awarded. 

2.  Before  a  peremptory  writ  of  mandamus  can  be  awarded,  there 
must  exist  both  the  duty  and  the  obligation  to  perform.  The  writ 
must  show  a  right  to  the  thing  demanded.    Ibid.  191. 
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MANDAMUS.     Continued. 
Of  the  demand. 

3.  There  must  also  be  a  demand  for  the  specific  thing  which  ought 
to  be  done,  untrammelled  by  any  condition  which  may  make  the  refu- 
sal qualified,  instead  of  absolute.  Under  authority  of  law,  a  county 
subscribed  to  the  capital  stock  of  a  railroad  company  $20,000.  In 
making  the  subscription,  the  countjr  authorities  agreed  to  transfer  the 
stock  the  county  should  receive  therefor,  to  the  company,  for  the  sum  of 
$2.  The  demand  by  the  company  of  the  county  bonds  which  were  to  be 
given  on  the  subscription,  was  coupled  with  a  tender  of  the  stock,  but 
conditioned  that  such  stock  should  be  immediately  transferred  back  to 
the  company  for  the  sum  of  $2:  Held,  the  demand  of  the  county 
bonds  was  upon  such  an  improper  condition  that  it  could  not  avail  the 
company  as  the  basis  for  an  application  for  a  mandamus.  County 
Court  of  Macoupin  County  v.  The  People  ex  rel.  191. 

TO  ENFORCE  A  CLAIM  AGAINST  THE  STATE. 

4.  Want  of  money — whether  a  bar  to  the  remedy.  In  a  proceeding  by 
mandamus,  to  compel  the  Auditor  of  Public  Accounts  to  issue,  and 
State   Treasurer  to  countersign  and  pay,  a  warrant  for  the  amount 

.  due  on  property  received  by  the  State,  under  a  contract  to  deliver 
the  same,  an  answer  by  the  respondents  that  there  is  no  money  in  the 
treasury  with  which  to  pay  the  claim,  is  no  bar  to  the  proceeding. 
The  People  ex  rel.  Chatterton  v.  The  Secretary  of  State  et  al.  90. 

5.  As  to  the  property  received  under  the  contract,  it  was  the  duty 
of  the  Auditor  to  issue  a  warrant  for  the  amount  due  therefor,  and  of 
the  treasurer  to  countersign  and  deliver  it  to  the  person  entitled  to 
receive  it,  whether  there  was  money  in  the  treasury  or  not,  for  its  pay- 
ment, the  same  to  be  paid  when  funds  were  provided  for  that  purpose, 
and  for  that,  a  peremptory  writ  will  be  awarded.     Ibid.  90. 

6.  Had  the  petition  prayed  alone  for  a  writ  to  compel  the  payment 
of  said  mouej7"  by  the  treasurer,  in  that  case,  an  answer  that  there  was 
no  money  in  the  treasury  for  such  purpose,  would  constitute  a  bar. 
Ibid.  90. 

Motion  to  quash  return. 

7.  Irregular  practice.  A  return  to  an  alternative  writ  of  mandamus 
set  forth  certain  objections  to  granting  the  relief  sought,  which  were  in 
the  nature  of  a  demurrer.  A  motion  was  entered  to  quash  those  por- 
tions of  the  return,  and  a  cross  motion  to  quash  the  alternative  writ. 
Although  such  practice  was  irregular,  the  court  treated  the  questions 
presented  as  arising  on  demurrer.  County  Court  of  Madison  County 
v.  The  People  ex  rel.  456. 

38— 58th  III. 
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MARRIED   WOMEN. 
Conveyances  by  married  women. 

Must  be  properly  acknowledged.     See  CONVEYANCES,  8,  9. 

Release  of  expectancy. 

As  prospective  heir  of  an  estate — void.     See  HEIRS,  1,  2. 

MASTER  AND  SERVANT. 
Negligence  of  the  former. 

1.  Resulting  in  injury  to  the  latter,  and  herein,  of  the  liability  of  the 
common  master  for  injury  to  a  servant,  received  through  the  negligence  of 
a  fellow  servant.  A  fireman  upon  a  railroad  locomotive  was  killed  by 
coming  in  collision  with  a  mail-catcher  while  the  train  was  in  motion, 
the  accident  being  occasioned  by  the  negligence  of  the  company  in 
permitting  the  mail-catcher  to  be  placed  in  too  close  proximity  to  the 
track.  In  an  action  by  the  administrator  of  the  deceased,  to  recover 
damages  against  the  company,  under  the  statute,  it  was  held,  those 
servants  of  the  company  whose  dutjMt  was  to  see  that  the  mail-catcher 
was  placed  a  safe  and  proper  distance  from  the  track,  could  not  be  re- 
garded as  fellow  servants  of  the  deceased  in  the  sameline  of  employment, 
so  as  to  prevent  a  recovery  in  the  action,  against  the  common  master. 
Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Gregory,  Adm'x,  272. 

MEASURE  OF  DAMAGES. 

In  TROVER — FOR  CONVERSION  of  a  note. 

1.  In  trover,  for  the  value  of  a  note  indorsed  to  the  defendant  for 
collection,  the  measure  of  damages  is  the  value  of  the  note,  and  not 
necessarily  the  amount  due  upon  its  face.     Turner  v.  Metier,  264. 

LOSS  OF  STOCK  BY  A  CARRIER. 

2.  Where  it  is  sought  to  recover  for  the  loss  of  hogs  which  escaped 
from  the  cars  while  in  course  of  transportation  on  a  railroad,  if  it 
usually  took  twenty-four  hours  to  get  a  car  of  hogs  from  the  place  of 
shipment  to  the  place  of  destination,  and  the  hogs  were  started  from 
the  place  of  shipment  in  the  evening  of  a  certain  day,  then  the  price 
of  hogs  at  the  place  of  destination  oif  the  next  day  after  such  shipment, 
should  not  betaken  into  consideration  as  the  basis  for  the  calculation 
of  damages.     Illinois  Central  Railroad  Co.  v.  Hall  et  al.  409. 

IN  AN  ACTION  FOR  SLANDER. 

3.  Proof  of  character,  and  mental  suffering,  as  affecting  the  question 
of  damages.     See  SLANDER,  1,  2,  3. 


MECHANIC'S  LIEN.     See  LIMITATIONS,  11. 

MISJOINDER  OF  COUNTS. 
In  debt  and  assumpsit.    See  PLEADING,  5. 
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MISJOINDER  OF  PARTIES.     See  PARTIES,  2,  3,  4. 

MISTAKE. 
Correction  thereof  in  chancery.     See  CHANCERY,  10. 
In  file  mark  on  bill  in  chancery. 

How  corrected.     See  CHANCERY,  4. 

MORTGAGES. 

Lease  by  the  mortgagor. 

1.  Effect  thereof  on  the  mortgagee's  right  of  entry  after  condition 
broken.  A  mortgagor  can  not,  without  the  consent  of  the  mortgagee, 
make  a  lease  that  will  prevail  against  the  mortgagee's  right  of  entry, 
on  breach  of  condition.     Oartside  et  al.  v.  Outley  etal.  210. 

2.  Entry  of  the  mortgagee — effect  upon  the  lease.  Upon  the  entry  of  a 
mortgagee  for  condition  broken,  he  has  the  right  to  treat  a  lessee  of 
the  mortgagor,  whose  lease  is  subsequent  to  the  mortgage,  as  a  tres- 
passer, and  may  bring  ejectment  without  notice.     Ibid.  210. 

3.  Acceptance  of  rent  in  such  case,  by  mortgagee,  creates  tenancy  by  es- 
toppel. The  acceptance  of  rent  by  a  mortgagee,  after  entry,  from  a 
tenant  of  the  mortgagor,  whose  lease  is  subsequent  to  the  mortgage, 
will  create  the  relation  of  landlord  and  tenant  by  the  doctrine  of  es- 
toppel.    Ibid.  210. 

4.  Duration  of  such  a  tenancy.  It  does  not  follow,  however,  that 
the  tenancy  thus  created  will  be  for  the  whole  term  of  the  original 
lease,  and  in  the  absence  of  contract  operating  as  an  estoppel  for  the 
whole  term,  the  tenancy  thus  created  would,  by  analogy  to  the  case 
of  a  holding  over  after  a  term  has  expired,  be  deemed  to  be  from  year 
to  year.     Ibid.  210. 

Power  of  sale  in  a  mortgage. 

5.  WJiether  it  may  be  executed-  by  an  assignee.  "When  a  mortgage  con- 
tains a  power  of  sale,  to  be  executed  by  the  mortgagee,  his  heirs  or 

.  assigns,  and  the  debt  secured  thereby  is  of  a  character  assignable  by 
law,  an  assignee  of  the  debt  may  execute  the  power  of  sale  contained 
in  the  mortgage.     Mason  v.  Ainsworth,  103. 

6.  But  where  the  debt  is  not  evidenced  b}T  any  of  the  instruments 
assignable  by  law,  but  only  by  the  mortgage  itself,  which  is  not  assign- 
able except  in  equity,  then  the  mere  assignment  of  the  mortgage  will 
pass  to  the  assignee  only  an  equitable  title  to  the  debt,  and  in  such 
case  the  power  of  sale  in  the  mortgage  does  not  pass  to  the  assignee, 
and  can  be  executed  only  by  the  mortgagee  himself.     Ibid.  163. 

Bankruptcy  of  a  mortgagor. 

7.  As  a  defense  to  the  foreclosure  of  a  mortgage — construction  of  section 
20  of  bankrupt  act  of  1868.  The  defendant  in  a  bill  to  foreclose  a  mort- 
gage, executed  by  him,  pleaded  his  discharge  in  bankruptcy  under  the 
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MORTGAGES.    Bankruptcy  of  a  mortgagor.     Continued. 

bankrupt  law  of  1868:  Held,  the  20th  section  of  that  act  was  not  in- 
tended to  disturb  the  lien  of  the  mortgagee,  except  by  his  express  con- 
sent, and  through  the  joint  action  of  himself  and  the  assignee  in  bank- 
ruptcy. If  the  mortgagee  desire  to  prove  his  debt  and  participate  in 
the  assets  of  the  bankrupt,  he  can  do  so  upon  the  release  of  his  lien, 
but  the  option  is  left  with  him.  Cole,  AdmW,  v.  Duncan  ei  al.  176. 
Redemption  by  junior  incumbrancer. 

8.  When  not  served  with  process  in  suit  to  foreclose  prior  mortgage.  The 
owner  of  certain  lands  conveyed  to  another  by  deed  of  general  war- 
ranty, taking  back  a  mortgage  on  the  premises  for  the  unpaid  pur- 
chase money.  Subsequently  the  grantee  conveyed  to  a  third  person, 
receiving  the  entire  purchase  price,  and  his  grantee  conveyed  to 
another,  taking  a  mortgage  for  the  purchase  money.  The  first  grantor 
filed  a  bill  to  foreclose  his  mortgage,  making  his  grantee  and  the  two 
subsequent  grantees  parties  defendant.  The  last  grantee  alone  was 
served  with  process,  the  attempted  service  on  the  two  others  being  in- 
valid. A  decree  pro  confesso  was  rendered  against  all  the  defendants, 
ordering  a  sale  of  the  premises  in  satisfaction  of  the  complainant's 
mortgage :  Held,  although  the  last  grantee,  the  owner  of  the  fee,  was 
served  with  process,  still  the  rights  of  his  grantor,  he  not  being  served 
and  holding  a  mortgage  from  the  former  for  the  purchase  money,  no 
matter  what  decree  was  rendered,  were  not  affected  thereby,  and  he 
was  entitled  to  redeem  from  the  sale  foreclosing  the  first  mortgage,  and 
the  party  receiving  a  deed  to  the  land  by  virtue  of  the  certificate  of 
purchase  issued  under  the  foreclosure  sale  of  the  first  mortgage,  at 
most  took  the  premises  subject  to  his  right  of  redemption.  Hodgen  et 
al.  v.  Guttery,  481. 

9.  Under  the  statute — of  the  terms  of  redemption.  A  mortgagee  seek- 
ing to  redeem,  under  the  statute,  from  a  sale  under  a  decree  of  fore- 
closure of  an  elder  mortgage  than  his  own,  does  so  by  paying  the 
amount  bid  at  the  sale,  with  interest.  Seligman  v.  Laubheimer  et  al. 
124. 

10.  And  herein,  of  the  lien  of  the  mortgage  for  a  residue  of  the  debt. 
Where  a  senior  mortgagee  obtained  a  decree  foreclosing  his  mort- 
gage, and,  at  a  sale  thereunder,  bought  in  the  mortgaged  premises  at  a 
sum  less  than  was  secured  by  the  mortgage,  received  his  certificate  of 
purchase,  and  then  procured  an  award  for  a  special  execution  to  make 
the  residue  of  his  debt:  Held,  by  these  acts,  the  lien  of  the  mortgage 
was  extinguished,  and  a  junior  mortgagee  redeeming  under  the  stat- 
ute, from  such  sale,  took  the  land  free  from  any  lien  of  the  first  mort- 
gage.    Ibid.  124. 

Foreclosure — personal  decree. 

11.  In  foreclosing  a  mortgage  on  lands,  it  is  error  to  render  a  per- 
sonal decree  against  the  wife  of  the  owner  of  the  equity  of  redemption, 
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and  others,  mere  tenants  on  the  mortgaged  premises,  for  the  payment 
of  the  mortgage  debt.     Snell  v.  Stanley,  81. 
Chattel  mortgages. 

12.  Police  magistrates  have  power  to  take  acknowledgments  of  chattel 
mortgages.  Under  the  act  of  February  27th,  1854,  entitled  "An  act  for 
the  better  government  of  towns  and  cities,  and  to  amend  the  charters 
thereof,"  police  magistrates,  elected  under  the  provisions  of  that  act, 
have  the  same  power  to  take  acknowledgments  of  chattel  mortgages 
that  justices  of  the  peace  liave.  Herkelrath  et  at.  v.  Stookey,  21. 
Duration  of  mortgage  lien. 

Where  the  debt  has  been  reduced  to  judgment.     See  LIENS,  2. 
Redemption  from  sale  on  foreclosure. 

With  legal  tender  notes.     See  REDEMPTION,  6. 

NAMES. 
Idem  sonans. 

1.  Banner — Dannaher.  In  an  indictment  for  an  assault*  with  a 
deadly  weapon,  the  name  of  the  assaulted  person  was  spelled  "Mary 
Danner,"  and  on  the  trial,  she  testified  that  it  was  spelled  "Dannaher:" 
Held,  that  the  difference  in  the  sound  of  the  two  names  was  so  slight, 
that  they  must  be  regarded  as  the  same.     Gahan  v.  The  People,  160. 

2.  In  such  cases  the  rule  is,  that  the  incorrect  spelling  will  be  disre- 
garded, unless  the  difference  in  sound  in  the  two  names  is  apparent. 
Ibid.  160. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Injury  to  persons,  at  public  road-crossings — and  herein,  of  compar- 
ative and  contributory  negligence.  While  it  is  the  imperative  duty  of 
railroad  companies  to  use  all  reasonable  and  proper  precautions  at  pub- 
lic road-crossings,  and  every  w here  else,  to  prevent  collisions  and  acci- 
dents, still  a  like  duty  -rests  upon  the  citizen.  And  where  a  person,  on 
approaching  a  railroad  crossing  with  a  wagon  and  team,  does  not  avail 
himself  of  his  sense  of  sight  and  hearing,  when  by  the  proper  exercise 
thereof  he  could  have  avoided  a  collision  with  a  train  at  the  crossing, 
he  will  be  regarded  as  unusually  negligent  on  his  part,  and  can  not 
recover  for  the  injury  resulting,  in  an  action  against  the  company, 
where  the  only  neglect  of  the  servants  of  the  company,  in  charge  of  the 
train,  was  the  omission  to  give  the  required  signal  on  approaching  the 
crossing.     St.  Louis,  Alton  &  Terre  Haute  Railroad  Co.  v.  Manly,  800. 

2.  It  is  not  the  duty  of  a  railroad  engineer,  on  nearing  a  public  road- 
crossing,  to  stop  his  train  for  the  purpose  of  avoiding  a  collision  with 
a  wagon  and  team  he  may  see  approaching  the  crossing,  though  by 
applying  the  brakes  he  could  clo  so  in  time  to  avoid  a  collision.     The 
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engineer  in  such  case  has  a  right  to  suppose,  when  he  sees  the  wagon 
at  a  distance  approaching  the  crossing,  and  the  proper  sigiial  is  sounded, 
that  the  person  in  charge  of  the  team,  in  obedience  to  the  known  cus- 
tom of  the  country,  will  stop,  and  not  attempt  to  pass  immediately  in 
front  of  a  swiftly  advancing  train.  Though  should  the  engineer,  on 
approaching  the  crossing,  see  a  team  on  the  track  when  it  would  not 
be  likely  to  get  across  in  time  to  avoid  the  train,  he  should  use  every 
means  in  his  power  to  check  his  train  and  prevent  the  collision.  St. 
Louis,  Alton  &  Terre  Haute  Railroad  Co.  v.  Manly,  300. 

3.  Injury  to  persons — speed  of  trains  in  a  town — and  herein,  of  con- 
tributory negligence.  A  child,  not  quite  five  years  old,  and  of  diseased 
intellect,  strayed  to  the  railroad  track,  which  was  near  the  resi- 
dence of  its  parents,  in  the  village  of  Brighton,  and  was  seriously 
injured  by  a  train  of  cars  which  passed  through  the  village  with  great 
speed,  and  without  stopping.  The  mother  of  the  child  had  left  the 
house  but  a  few  minutes  before  the  accident,  to  perform  a  necessary 
household  duty,  leaving  the  child  in  the  care  of  his  sister  eight  years 
of  age,  and  on  her  return,  discovered  that  he  had  strayed  to  the  track, 
and  before  she  could  recover  him  he  was  struck  by  the  train  and  seri- 
ously hurt.  In  an  action  against  the  company,  it  was  held,  there  was 
no  negligence  on  the  part  of  either  the  mother  or  injured  child;  but 
that  the  company  was  chargeable  with  great  negligence,  in  permitting 
one  of  its  fastest  trains  to  run  with  unabated  speed  through  the  town, 
where  persons  are  liable  at  all  times  to  be  on  the  open  track,  and 
should  be  held  responsible.  Chicago  &  Alton  Railroad  Co.  v.  Gregory, 
226. 

4.  Nor  in  such  case  can  it  be  said  that  the  parent  failed  to  exercise 
reasonable  care.  The  same  rule  should  not  be  applied  to  persons  de- 
pendent for  support  upon  their  labor,  and  to  those  whose  means  ena- 
able  the  parent  to  give  a  constant  personal  attention  to  the  care  of 
children,  or  employ  a  person  for  that  purpose.    Ibid.  226. 

5.  Infants.  Negligence  can  not  be  imputed  to  a  child  under  five 
years  of  age,  especially  to  one  of  less  than  ordinary  mental  capacit}r. 
Ibid.  226. 

6.  Injury  to  persons— flying  switches.  In  an  action  under  the  stat- 
ute for  a  wrongful  killing,  it  appeared,  from  the  evidence,  that  the  de- 
ceased was  killed  on  a  dark  night,  at  the  crossing  of  a  public  street,  in 
frequent  use,  while  attempting  to  cross  a  railroad  track,  by  a  train  of 
freight  cars  which  had  been  detached  from  the  engine,  and  was  run- 
ning along  the  track  under  the  control  of  no  person,  without  any  light 
or  signal  being  given  of  its  approach  :  Held,  that  these  facts  constituted 
great  negligence  on  the  part  of  the  railroad  company,  for  which  it 
must  be  held  responsible  for  the  damages  sustained.  Chicago  &  Alton 
Railroad  Co.  v.  Garvy,  Adm'x,  83. 
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7.  In  causing  the  death  of  an  employee.  In  an  action  against  a  rail- 
road company  to  recover  for  the  death  of  the  plaintiff's  intestate,  al- 
leged to  have  been  occasioned  by  the  negligence  of  the  company,  it 
appeared  the  deceased  was  a  fireman  on  the  locomotive  of  the  com- 
pany, and  while  passing  a  station  in  the  night  time,  he  was  struck  ai'.cl 
killed.  The  circumstances  showed  that  he  was  acting  in  the  line  of 
his  duty,  looking  out  for  signals,  and  while  so  doing,  and  in  the  exer- 
cise of  due  care  and  caution,  he  was  struck  by  a  "mail-catcher"  which 
had  been  placed  near  the  track  by  the  company.  Two  other  accidents 
had  previously  occurred  from  the  same  cause,  of  which  the  company 
had  notice:  Held,  the  company  was  guilty  of  gross  negligence  in  hav- 
ing omitted  to  place  the  "mail-catcher"  a  safe  distance  from  the  track. 
Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Gregory,  Adm'x,  272. 

8.  And  herein,  of  comparative  negligence.  It  was  considered,  how- 
ever, that  even  if  the  fireman  had  been  guilty  of  negligence  in  leaning 
out  from  the  gangway  or  side  window  of  the  locomotive  while  upon 
the  lookout  for  signals,  his  negligence  in  that  regard  was  slight  in  com- 
parison with  that  of  the  company  in  permitting  the  "mail-catcher"  to 
stand  so  near  the  track,  after  notice  had  been  given  that  it  was  danger- 
ous to  the  railroad  operatives.     Ibid.  272. 

9.  The  doctrine  is,  that  although  the  injured  party  was  guilty  of 
negligence,  yet  if  his  negligence  was  slight  in  comparison  with  that  of 
the  defendant,  the  injured  party  will  be  entitled  to  recover    Ibid.  272. 

10.  Railway  companies  have  no  right  to  erect  machines,  for  any 
purpose,  so  near  the  track  that  the  slightest  indiscretion  on  the  part  of 
the  employee  will  prove  fatal.  It  is  culpable  negligence  so  to  do. 
Ibid.  272. 

11.  Of  the  proof  required  to  recover  in  such  case.  See  PLEADING 
AND  EVIDENCE,  9. 

12.  And  of  the  proof  of  due  care  and  caution  on  the  part  of  the  person 
injured.     See  EVIDENCE,  17,  18. 

13.  Killing  stock.  When,  by  the  use  of  ordinary  care  and  diligence 
on  the  part  of  the  servants  of  a  railroad  company,  animals  straying  on 
its  track  can  be  saved  from  injury,  it  is  their  duty  to  exercise  that  de- 
gree of  care;  and  a  failure  to  do  so  will  render  the  company  liable  for 
any  damage  thereby  sustained.  Toledo,  Peoria  &  Warsaw  Railway  Co. 
v.  Id  graham,  120. 

14.  In  an  action  against  the  Rockford,  Rock  Island  &  St.  Louis 
Railroad  Company,  to  recover  the  value  of  a  cow,  belonging  to  the 
plaintiff,  alleged  to  have  been  killed  by  an  engine  and  train  on  defend- 
ant's road,  it  was  lield,  that  although  the  accident  occurred  at  a  place 
where  the  company  were  not  bound  to  fence  their  track,  and  defend- 
ants were  not  guilty  of  any  wanton  or  wilful  neglect,  yet,  if  by  the 
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exercise  of  ordinary  care  and  skill  upon  their  part,  they  could  have 
prevented  the  injury,  they  were,  nevertheless,  liahle  for  the  damages 
sustained.  Bockford,  Bock  Island  &  St.  Louis  Bailroad  Co.  v.  Lewis, 
49. 

15.  Communicating  fire  to  adjacent  property.  Railway  companies 
are  invested  by  their  charters  with  the  right  to  use  locomotive  engines 
as  a  propelling  power,  in  the  exercise  of  the  franchises  conferred, 
upon  the  implied  understanding,  only,  that  the  law  will  compel  such 
corporations  to  use  every  possible  precaution,  by  the  use  of  all  the 
best  and  most  approved  mechanical  inventions  for  that  purpose,  to 
prevent  injuries  by  fire  and  other  causes,  to  the  property  of  the  citi- 
zens along  the  lines  of  their  respective  roads.  Chicago  &  Alton  Bail 
road  Co.  v.  Quaintance,  389. 

16.  The  fact  that  the  use  of  such  engines  in  populous  districts 
through  which  the}'  pass,  is  known  to  be  dangerous  in  their  most  care- 
ful use,  itself  imposes  a  high  degree  of  responsibility  upon  the  compa- 
nies using  them  as  a  motive  power,  and  in  the  absence  of  such  a  de- 
gree of  care  and  diligence  on  the  part  of  railway  companies,  they  will 
be  held  to  the  strictest  accountability  for  injuries  to  property  in  the 
vicinity  of  their  roads.     Ibid.  389. 

17.  Experience  having  demonstrated  that  railway  companies,  by 
the  use  of  certain  mechanical  contrivances,  can  prevent  the  emission 
of  fire  sparks  from  locomotive  engines,  in  such  quantities,  at  least,  as 
not  to  be  at  all  dangerous  to  propert}'  in  the  immediate  vicinity,  they 
must,  in  every  instance,  be  held  to  a  strict  performance  of  their  duties 
in  that  regard.     Ibid.  389. 

18.  If,  however,  such  companies  use  all  proper  and  reasonable  pre- 
caution to  prevent  the  escape  of  fire  from  their  engines  by  the  appli- 
cation of  the  best  and  most  approved  mechanical  appliances  for  that 
purpose,  and  keep  the  same  constantly  in  good  repair  while  in  use, 
and  carefully  and  skillfully  managed  by  competent  and  prudent  en- 
gineers, and  nevertheless  fire  results,  they  will  not  be  liable  for  the 
damage  thereby  occasioned.     Ibid.  389. 

19.  Burden  of  proof .  In  an  action  against  a  railroad  company  for 
injury  resulting  by  fire  communicated  from  the  defendant's  engine  on 
the  line  of  its  road,  the  act  of  March  29,  1869,  having  made  the  estab- 
lishment of  the  fact  that  an  injury  has  been  occasioned  from  fire  sparks 
emitted  from  its  engine  while  passing  along  the  road,  itself  full  prima 
facie  evidence  of  negligence  on  the  part  of  the  company,  and  of  its 
agents  and  servants  in  charge  at  the  time,  if  the  plaintiff  establishes, 
in  the  first  instance,  the  fact  that  the  fire,  which  occasioned  the  injury 
complained  of,  was  thus  communicated,  such  proof  will  entitle  him  to 
a  recovery,  and  places  the  burden  of  proof  to  rebut  the  prima  facie 
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case  thus  made,  upon  the  company,  to  show  by  affirmative  evidence 
that  the  engine,  at  the  time,  was  equipped  with  the  necessary  and 
most  effective  appliances  to  prevent  the  escape  of  fire,  and  that  the  en- 
gine was  in  good  repair,  and  was  properly,  carefully  and  skillfully 
handled  by  a  competent  engineer.  Chicago  &  Alton  Railroad  Co.  v. 
Quaintance,  389. 

20.  Degree  of  diligence  required.  It  is  not  enough  for  the  company, 
to  rebut  the  prima  facie  case  thus  made  by  the  plaintiff,  to  show  that 
the  engine  was  originally  constructed  with  the  best  and  most  approved 
inventions  to  prevent  the  escape  of  fire.  The  law  imposes  upon  the 
company  and  its  employees  the  duty  of  keeping  a  constant  and  vigi- 
lant watch  to  see  that  its  engines  are  kept  in  proper  repair,  so  as  not 
to  be  dangerous  to  property  in  the  vicinity  of  the  road.     Ibid.  389. 

21.  As  to  the  kind  of  fuel  used.  It  would  seem  to  be  negligence  on 
the  part  of  a  railway  engineer  to  use  wood  in  a  coal-burning  engine, 
while  running  it  over  the  road,  for  the  reason  that  the  meshes  in  the 
wire  netting,  used  to  prevent  the  escape  of  fire  sparks,  are  made  much 
larger  when  coal  only  is  used  for  fuel,  and  the  fire  sparks  from  wood 
are  much  more  dangerous  because  they  retain  the  fire  for  a  much 
greater  length  of  time.  To  use  wood,  then,  in  such  an  engine  in  a 
dry  time,  with  a  high  wind  prevailing,  would  be  great  carelessness 
and  recklessness.     Ibid.  389. 

22.  Admissibility  and  weight  of  evidence  in  such  case.  See  EVI- 
DENCE, 25. 

Master  and  servant. 

23.  Negligence  of  the  former,  resulting  in  injury  to  the  latter.  See 
MASTER  AND  SERVANT,  1. 

Counties — defective  highways. 

24.  County  not  liable  to  private  action  for  negligence  in  that  regard. 
See  HIGHWAYS,  9. 

Texas  and  cherokee  cattle. 

25.  Degree  of  negligence  on  the  part  of  the  plaintiff  to  prevent  a  recov- 
ery for  injury  resulting  from  a  violation  of  the  act  of  1867.  See  TEXAS 
AND  CHEROKEE  CATTLE,  4. 

NEW  TRIALS. 

Verdict  against  the  evidence. 

1.  It  is  not  the  duty  of  the  appellate  court  to  enter  upon  a  critical 
analysis  of  the  evidence  in  every  case,  to  determine  with  accuracy,  as 
on  an  original  hearing,  the  questions  of  fact  submitted  to  a  jury. 
Where  it  is  apparent  the  jury  have  misapprehended  the  force  of  the 
evidence,  or  where  the  verdict  is  manifestly  wrong,  it  is  the  duty  of 
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the  appellate  court  to  re-examine  the  evidence.  To  that  extent  this 
court  will  look  into  the  evidence,  but  no  further.  Wilson  v.  Bevans, 
232. 

2.  But  where  there  is  testimony  of  equal  credibility  on  both  sides, 
on  simple  questions  of  fact,  the  appellate  court  must  rely  on  the  ver- 
dict as  presenting  the  true  conclusion  to  be  drawn  therefrom.     Ibid. 

3.  Where  the  creditor  of  a  tenant  sells  growing  crops  sowed  by  the 
tenant,  and  becomes  the  purchaser,  and  the  landlord  of  the  tenant  en- 
deavors to  justifj^  the  harvesting  and  sale  of  the  wheat,  himself,  on  the 
ground  that  he  held  a  chattel  mortgage  on  the  same,  and  it  appears 
that  the  mortgage  was  executed  by  the  tenant  in  the  absence  of  the 
landlord,  while  he  was  in  another  State,  and  without  his  knowledge, 
and  the  tenant  swears  it  was  made  to  prevent  the  judgment  creditor 
from  collecting  his  debt,  although  the  landlord  swears  it  w7as  agreed 
that  it  should  be  made  before  he  left,  to  secure  a  note,  and  damages 
the  tenant  agreed  to  pay  for  failing  to  perform  the  covenants  of  the 
lease,  but  the  tenant  denied  there  was  a  forfeiture  or  any  agreement 
to  pay  damages,  and  it  appeared  the  note  had  been  paid  :  Held,  in  such 
a  conflict  of  evidence,  when  the  jury  found  the  mortgage  was  void, 
the  finding  of  the  jury  would  not  be  disturbed.  Cheney  v.  Bonnell, 
268. 

4.  The  rule  is,  where  there  is  evidence  from  which  the  jury  could 
properly  find  their  verdict,  it  will  not  be  disturbed,  although  the  evi- 
dence might,  in  the  opinion  of  the  appellate  court,  justify  a  different 
construction.  Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Gregory, 
Adm\  272. 

5.  But  if  there  is  a  total  failure  of  evidence,  or  if  the  verdict  is  man- 
ifestly against  the  weight  of  the  evidence,  it  is  the  duty  of  the  court 
to  award  a  new  trial.     Ibid.  272. 

6.  The  court  wTill  not  disturb  a  judgment,  simply  because  there  may 
be  doubts  as  to  the  sufficiency  of  the  evidence  to  sustain  the  finding. 
Stevens  v.  Brown,  289. 

7.  In  the  following  cases  the  judgments  were  reversed,  because  the 
verdicts  were  clearly  against  the  weight  of  evidence:  Chicago  &  Al- 
ton Railroad  Co.  v.  Purvines,  38;  Wade  v.  Atkins  et  al.  64;  Janney  v. 
Birch,  AdnCr,  87. 

8.  In  this  case  it  was  held,  that  the  evidence  clearly  sustained  the 
finding  of  the  jury.     Palmer  v.  McAboy,  24. 


INDEX.  603 


NEW  TRIALS.     Continued. 
Conflicting  evidence. 

9.  This  court  will  not  disturb  the  finding  of  a  jury,  on  the  ground 
merely,  that  in  judging  of  the  credibility  of  two  witnesses,  whose  tes- 
timony was  iu  direct  conflict,  that  of  one  was  accepted  in  preference 
to  the  other.     Neustadt  Y.Hall,  172. 

Excessive  damages. 

10.  Killing  of  a  person  crossing  a  railway  track.  In  an  action  against 
a  railway  company,  under  the  statute,  for  a  wrongful  killing,  it  ap- 
peared, from  the  evidence,  that  the  deceased  was  killed  on  a  dark 
night,  at  the  crossing  of  a  public  street,  in  frequent  use,  while  attempt- 
ing to  cross  a  railroad  track,  by  a  train  of  freight  cars,  which  had  been 
detached  from  the  engine,  and  was  running  along  the  track  under  the 
control  of  no  person,  without  any  light  or  signal  being  given  of  its 
approach:  Held,  a  verdict  for  $2400  was  not  excessive.  Chicago  & 
Alton  Railroad  Co.  v.  Garvey,  Adm'x,  83. 

11.  Injury  to  a  child  on  a  railroad  track.  In  an  action  against  a 
railroad  company  for  injury  to  a  child,  it  appeared  the  child,  not  quite 
five  years  old,  and  of  diseased  intellect,  strayed  to  the  railroad  track  in 
a  village,  and  was  struck  by  a  passing  train  and  seriously  injured,  the 
company  being  guilty  of  great  negligence,  when  none  could  be  attrib- 
uted to  the  parents  of  the  child:  Held,  in  such  case,  a  verdict  for 
$3,833.33  was  not  excessive;  the  plaintiff  being  a  hopeless  imbecile 
and  without  means  of  support.  Chicago  &  Alton  Railroad  Co.  v.  Greg- 
ory, 226. 

Misdirection  of  the  jury. 

12.  The  general  rule  is,  if  the  instructions  are  objectionable,  and 
the  natural  effect  would  be  to  mislead  the  jury  where  the  facts  are 
controverted,  the  verdict  will  be  set  aside  and  a  new  trial  awarded. 
Adams  v.  Smith,  417. 

Disqualification  of  jurors. 

13.  When  ground  for  new  trial,  and  when  not.     See  JURY,  1,  2,  3. 

NOTICE. 

Estimates  on  a  building  contract. 

1.  Where  parties  to  a  contract  for  the  erection  of  a  building  pro- 
vided that  payment  should  be  made  therefor  only  upon  the  estimate 
and  certificate  of  the  superintendent  of  the  work,  having  fixed  upon 
a  particular  mode  by  which  the  right  of  payment  is  to  be  ascer- 
tained, justice  requires  that  the  party  applying  for  such  estimate  and 
certificate  should  give  notice  to  the  other,  of  the.  time  and  place  of  a 
hearing  in  respect  thereto.     Packard  et  al.  v.  Van  Shoick,  79. 

Hearing  reasons. for  and  against  a  public  road. 

2.  Of  the  notice  in  respect  thereto.    See  HIGHWAYS,  7,  8. 


604  INDEX. 


NOTICE.     Continued. 
Judgment  for  delinquent  taxes. 

3.     Necessity  of  notice.     See  TAXES,  3. 

ORDINANCE. 
Suffering  live  stock  to  run  at  large. 

Construction  of  a  town  ordinance  on  that  subject.  See  LIVE  STOCK 
RUNNING  AT  LARGE,  1,  2,  3. 

OUTSTANDING  TITLE. 
Who  may  buy  in  the  same. 

1.  Generally.  The  holder  of  an  equitable  title  to  lauds  has  the 
right  to  protect  his  title  by  buying  in  an  outstanding  legal  title,  to  en- 
able him  thereby  to  defeat  adverse  equities.  Whalen  v.  Bishop  et  at. 
162. 

2.  Purchasers  at  sheriffs1  sales.  When  an  attempt  is  made  to  con- 
vey lands,  subject  to  the  lien  of  a  judgment,  by  the  judgment  debtor, 
and  also  by  the  sheriff  under  a  fieri  facias,  but,  by  a  misdescription, 
both  are  ineffectual  to  convey  the  legal  title,  and  the  purchaser  at  the 
sheriff's  sale  perfects  his  title  03^  buying  in  the  outstanding  legal  title, 
equity  will  not  deprive  him  of  his  advantage,  in  aid  of  one  claiming  ti- 
tle under  the  judgment  debtor  subsequent  to  the  judgment.  Ibid. 
162. 

3.  Tenant.  The  existence,  merely,  of  the  relation  of  landlord  and 
tenant,  will  not  create  the  relation  of  trustee  and  cestui  que  trust,  so  as 
to  prevent  the  tenant  buying  in  for  his  own  use  an  outstanding  title 
in  the  premises.     Hodgenel  al.  v.  Guttery,  431. 

4.  Bona  fide  purchaser.  One  who,  in  good  faith,  makes  a  purchase 
of  lands,  and  believes  that  he  has  acquired  the  legal  title,  may,  on  the 
discoveiy  that  he  has  not,  in  fact,  acquired  the  legal  title,  strengthen 
his  own  title  by  buying  in  the  legal  title,  and  thus  anticipate  and  cut 
off  a  rival  equitable  title  equally  meritorious  with  his  own.  McNary 
v.  Southworth,  473. 

PARTIES. 
Bankruptcy  of  a  mortgagor. 

1.  Parties  to  bill  to  foreclose.  If  a  mortgagor  has,  since  the  execu- 
tion of  the  mortgage,  been  declared  a  bankrupt,  the  assignee  in  bank- 
ruptcy is  a  proper  party  to  a  bill  to  foreclose.  Cole,  Adm'r,  v.  Duncan 
et  al.  176. 

Misjoinder  of  parties. 

2.  Feme  covert.  Where  a  married  woman  is,  with  others,  made  a 
defendant  in  an  action  of  assumpsit,  there  is  a  .misjoinder  of  parties 
Page  v.  JDeLeuw  et  al.  85. 
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PARTIES.    Misjoinder  op  parties.     Continued. 

3.  Confession  of  plea  in  abatement — its  effect.  Where  a  party  brings 
suit  on  a  promissory  note,  executed  by  several,  one  of  whom  was  a 
married  woman  when  she  signed  the  note,  and  she  pleads  her  cover- 
ture, and  the  plaintiff  confesses  the  truth  of  the  plea,  he  does  not 
thereby  avoid  the  effect  of  a  misjoinder  of  parties  defendant.  Page 
v.  DeLeuw  et  al.  85. 

4.  How  to  avoid  effect  of  misjoinder.  In  such  a  case  the  plaintiff  will 
be  non-suited,  nor  can  he  avoid  the  effect  of  the  misjoinder  by  enter- 
ing a  nolle  prosequi  as  to  the  feme  covert,  but  must  discontinue  and  com- 
mence a  new  action.    Ibid.  85. 

PARTNERSHIP. 
Proof  of  partnership. 

1.  Of  the  degree  of  proof  required.  Mere  loose  and  casual  remarks, 
indefinite  in  their  character,  will  not,  as  between  the  persons  them- 
selves, prove  a  partnership,  but  one  claiming  to  be  the  partner  of 
another,  so  as  to  participate  in  a  fund  claimed  to  belong  to  a  partner- 
ship, should  establish  that  relation  by  satisfactory  evidence.  Walker 
et  al.  v.  Mathews  et  al.  196. 

Adjustment  of  accounts  between  partners. 

2.  Necessity  thereof.  In  a  suit  brought  by  B  against  C,  to  compel 
the  conveyance  of  a  certain  tract  of  land,  it  appeared  that  the  parties 
had  entered  into  a  co-partnership  to  carry  on  farming  operations  on 
the  land  in  question,  and  an  adjoining  tract,  out  of  which  disputes  had 
arisen,  and  claims  of  large  amount  originated  which  had  not  been  ad- 
justed; and  the  court  below,  without  adjusting  these  partnership  mat- 
ters and  accounts,  decreed  a  conveyance  of  the  land  to  B  :  Held,  that 
this  was  error;  that  all  the  equities  of  the  parties  should  have  been 
investigated,  and  an  adjustment  of  the  partnership  transaction  had, 
before  the  right  of  B  to  the  land  could  be  definitely  determined. 
Carter  v.  Bradley,  101. 

Where  one  partner  buys — in  his  own  name. 

3.  Without  disclosing  his  co-partner — rights  of  the  latter.  See  AGEN- 
CY, 1,  2. 

PAYMENT. 

What  constitutes  payment. 

1.  The  owner  of  a  tract  of  laud  conveyed  the  same  to  another,  but 
for  the  convenience  of  the  grantor,  though  the  grantee  executed  his 
note  for  the  purchase  money.  Subsequently  the  grantor,  still  treating 
the  land  as  his  own,  sold  to  a  third  person  for  a  larger  amount,  to 
whom  the  first  grantee  executed  a  conveyance  and  received  a  note  for 
the  purchase  money,  which  he  assigned  to  his  grantor,  and  which  the 
latter  collected  to  his  own  use:  Held,  that,  even  regarding  the  first 
transaction  as  an  actual  sale,  the  second  sale,  connected  with  the  fact 
that  the  original  grantor  received  the  proceeds  thereof,  in  the  absence 


606  INDEX. 


PAYMENT     What  constitutes  payment.     Continued. 

of  any  special  agreement,  and  it  not  appearing  there  were  any  other 
transactions  between  the  parties,  would  operate  as  a  payment  of  l lie 
note  executed  by  the  first  grantee.     Pope  et  al.  Adrn'rs,  v.  Dodson,  360. 

Whether  voluntary  or  compulsory. 

2.  It  has  been  held,  that  the  payment  of  an  assessment,  made  to  a 
collector  of  taxes,  while  having  in  his  hands  a  warrant  to  levy  and  col- 
lect the  amount  of  the  assessment  of  the  goods  and  chattels  of  the 
owner,  might  be  considered  compulsory,  and  made  under  such  circum- 
stances as  would  authorize  the  party  paying  the  money  to  recover  back 
the  same,  if  the  assessment  was  illegally  made.  Falls  v.  City  of  Cairo, 
403. 

3.  But  this  rule  does  not  apply  where  a  special  assessment  is  paid 
to  the  officer  while  having  in  his  hands  a  precept  which  can  only  be 
levied  upon  the  lands  of  the  owner.  In  such  case,  the  payment  will  be 
regarded  as  voluntary,  because  a  sale  under  the  precept  would  not  dis- 
turb the  owner  in  the  free  enjoyment  of  his  property,  and  his  remedies 
would  still  remain  to  him,  in  case  the  assessment  was  illegal.  Ibid. 
403. 

PLEADING. 
Of  the  declaration. 

1.  As  to  the  date  of  the  instrument  sued  on.  A  declaration  upon  a 
policy  of  insurance  commenced,  "For  that,  whereas  heretofore,  to  wit, 
on  the  30th  day  of  August,  A.  D.  1809,  at  the  city  of  New  York,  to 
wit,  at  said  county,  the  said  defendants,  upon  application,  etc.,  made  a 
certain  policy  of  insurance,  etc  : "  Held,  this  was  equivalent  to  an  alle- 
gation that  the  policy  bore  date  on  that  day,  and  if  it  did  not,  the  vari- 
ance would  be  fatal.  The  date  is  a  matter  of  essential  description: 
Germania  Life  Insurance  Co.  v.  Lieberman,  117. 

2.  In  an  action  on  a  recognizance.  A  declaration  in  debt  on  a  recog- 
nizance taken  by  a  justice  of  the  peace  in  a  bastardy  proceeding,  for 
the  appearance  of  the  defendant  for  a  further  examination,  that  fails  to 
aver  that  there  was  a  default  in  appearing  before  the  justice,  and  that 
he  had  certified  the  recognizance,  with  the  record  of  the  default,  to  the 
circuit  court  of  the  county,  is  bad  on  general  demurrer,  as  these  are 
statutory  requirements,  essential  to  a  right  of  recovery.  The  recogni- 
zance being  a  statutory  obligation,  its  provisions  must  be  complied  with 
to  authorize  a  recovery.     The  People  v.  Green  et  al.  236. 

3.  In  an  action  on  a  remedial  statute.  The  statute  provides,  that  if 
the  owner  or  person  having  possession  of  sheep  known  to  be  affected 
with  a  contagious  disease,  shall  permit  them  to  run  at  large,  or  be 
where  other  animals  may  have  access  to  them,  he  shall  be  liable  for  all 
damages  resulting  from  their  running  at  large :    Held,  this  is  a  remedial 
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PLEADING.     Op  the  declaration.     Continued. 

and  not  a  penal  action,  and  the  declaration  in  a  suit  for  such  damages 
should  be  in  case  and  not  in  debt,  and  need  not  conclude  against  the 
form  of  the  statute.  Such  a  conclusion  is  but  formal,  and  is  cured  by 
verdict  even  where  the  form  requires  it.     Mount  v.  Hunter,  246. 

Count  in  debt  or  assumpsit. 

4.  Where  the  declaration  contained  counts  in  debt  on  the  record  of 
a  judgment  and  a  common  count  for  interest,  and  contained  the  words, 
"  in  consideration  of  the  indebtedness  the  defendant  undertook  and 
then  and  there  faithfully  promised  to  pay  the  same  when  thereunto 
afterwards  requested:"  Held,  that  this  made  the  latter  a  count  in 
assumpsit,  and  that  it  is  error  to  join  counts  in  debt  and  assumpsit  in 
the  same  declaration.  Had  the  word  "agreed  "  been  used  in  the  com- 
mon count,  instead  of  "  promised,"  it  would  have  been  a  count  in  debt. 
Guinnip  v.  Carter,  296. 

Joinder  op  counts  in  debt  and  assumpsit. 

5.  It  is  error  to  join  counts  in  debt  and  assumpsit  in  the  same  decla- 
ration.    Ibid.  296. 

Carrying  demurrer  back  to  former  pleading. 

6.  After  general  issue  filed.  Where  the  general  issue  is  filed,  all  the 
material  averments  in  the  declaration  are  thereby  traversed,  and  a  de- 
murrer to  a  plea  can  not  be  carried  back  and  sustained  to  the  declara- 
tion.    Mount  v.  Hunter,  246. 

Scire  facias  on  recognizance. 

7.  Of  its  character  as  a  pleading.     See  RECOGNIZANCE,  2. 

Averment  of  consolidation  of  railroads. 

8.  Whether  sufficient.     See  MANDAMUS,  1. 
Plea  of  release  of  errors. 

9.  Whether  sufficient.  See  PRACTICE  IN  THE  SUPREME 
COURT,  4. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Must  correspond.  A  party  can  not  make  one  case  by  his  pleading, 
and  another  and  different  case  by  his  proofs,  and  recover.  Randolph 
et  al.  v.  Onstott,  52. 

2.  So,  where  it  was  alleged  in  a  petition  to  enforce  a  mechanic's  lien, 
that  the  materials  were  furnished  on  an  implied  contract  to  pa}r  for 
them  on  delivery,  but  the  proof  showed  an  express  contract  to  pay  for 
them,  $50  in  cash,  and  the  balance  in  thirty  days,  it  was  held,  no  recov- 
ery could  be  had,  by  reason  of  the  variance.     Ibid.  52. 

3.  A  complainant  in  chanceiy  must  recover,  if  at  all,  upon  the  case 
made  by  his  bill.  -  The  allegata  and  probata  must  correspond.  Flinn 
et  al.  v.  Owen  et  al.  111. 
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PLEADING  AND  EVIDENCE. 
Allegations  and  proofs.     Continued. 

4.  A  bill  in  chancery,  filed  by  a  part  of  the  heirs  at  law  of  A  B, 
deceased,  to  set  aside  the  probate  of  his  will,  and  cancel  the  instrument 
admitted  to  probate,  contained  the  following  allegation:  "That  the 
said  paper  so  purporting  to  be  the  last  will  and  testament  of  the  said 
A  B,  was  not  executed  and  attested  as  by  the  statute  in  such  case . 
made  and  provided  is  and  was  required,  and  is  therefore  inoperative 
and  void;  that  the  same  was  not  signed  by  the  said  A  B,  or  in  his 
presence  by  some  one  under  his  direction,  in  the  presence  of  the  two 
persons,  together,  whose  names  are  attached  to  the  said  paper,  or  in- 
strument, as  pretended  attesting  witnesses;  nor  did  he,  the  said  A  B 
acknowledge  the  said  paper  or  instrument  to  be  his  last  will  and  testa- 
ment, in  the  presence  of  the  two  persons  together,  whose  names  are 
thereto  attached  as  pretending  attesting  witnesses;  that  the  said  two 
persons  whose  names  are  so  attached  to  the  said  paper  did  not  sign  and 
attest  the  same  at  the  request  of  the  said  A  B,  in  his  presence  and  in 
the  presence  of  each  other :  "  Held,  the  only  reasonable  construction 
of  such  allegation  is,  that  the  so  called  will  was  illegally  executed  be- 
cause the  subscribing  witnesses  did  not  attest  it  together,  or  in  the 
presence  of  each  other,  and  that  evidence  offered  under  it,  to  show 
that  the  witnesses  did  not  sign  it  in  the  presence  of  the  testator,  was 
improperly  admitted.  The  defendants  had  a  right  to  complain  that 
they  were  taken  by  surprise  by  such  testimony.  Minn  et  al.  v.  Owen 
et  al.  111. 

5.  As  to  the  date  of  an  insurance  policy.  In  an  action  of  assumpsit 
on  a  policy  of  insurance,  the  declaration  described  the  policy  as  made 
August  30th,  1869,  but  the  instrument  offered  in  evidence  bore  date  Au- 
gust 3d,  1869 :  Held,  the  variance  as  to  the  date  was  fatal  to  the  ad- 
mission of  the  policy  in  evidence.  The  action  being  upon  a  written 
contract,  the  date  was  a  matter  of  essential  description,  requiring  pre- 
cise proof.     Germania  Fire  Insurance  Co.  v.  Lieberman,  117. 

6.  As  to  the  terms  of  the  policy.  Where  the  declaration  on  a  policy 
of  insurance  failed  to  set  out  the  terms  and  conditions  of  the  policy: 
Held,  the  policy  was  inadmissible  as  evidence  under  it.     Ibid.  117. 

7.  In  ejectment,  as  to  character  of  estate.     See  EJECTMENT,  1. 

Recoupment  in  trover. 

8.  Under  the  general  issue.  Under  the  general  issue  in  trover,  de- 
fendant may  recoup  a  claim  against  the  plaintiff,  growing  out  of  the 
subject  matter  constituting  plaintiff's  cause  of  action.  Turner  v.  Bet- 
ter, 264. 

In  action  for  the  death  of  a  person. 

9.  Caused  by  tlie  alleged  negligence  of  the  defendant.  Before  a  recov- 
ery can  be  had  in  such  a  case,  it  is  necessary  to  prove,  first,  that  the 
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PLEADING  AND  EVIDENCE. 
In  action  for  the  death  of  a  person.  Continued. 
accident  was  occasioned  by  the  wrongful  act,  neglect  or  default  of  the 
defendant,  and  second,  that  the  party  injured  was  in  the  exercise  of  due 
and  proper  care,  and  that  the  injury  was  not  the  result  of  his  own  neg- 
ligence and  want  of  proper  precaution.  Chicago,  Burlington  &  Quincy 
Railroad  Co.  v.  Gregory,  Adm'x,  272. 

Scire  facias  on  recognizance. 

10.  Of  the  allegations  and  proofs  therein.  See  RECOGNIZANCE, 
2,  3,  4. 

POLICE  FORCE  IN  CHICAGO.     See   CHICAGO,   CITY  OF,  1,  2. 

POLICE  MAGISTRATES. 
May  take  acknowledgments. 

Of  chattel  mortgages.     See  MORTGAGES,  12. 

POLICE  POWER  OF  THE  STATE. 
Importation  of  texas  and  cherokee  cattle. 

Power  of  the  Stale  to  prohibit  the  same,  referred  to  the  police  power.  See 
TEXAS  AND  CHEROKEE  CATTLE,  1,  2. 

POSSESSION. 
Adverse  possession. 

1.  Of  its  requisite  duration  and  character.  Adverse  possession,  suf- 
ficient to  defeat  the  legal  title,  must  be  hostile  in  its  inception,  and  con- 
tinue uninterruptedly  for  twenty  years.  And  such  possession  must 
be  proved,  and  not  left  to  mere  Conjecture ;  and  it  must  be  open,  and 
of  such  a  character  as  to  clearly  show  that  the  occupant  claims  the 
land  as  his  own,  exclusively.     Ambrose  v.  Raley,  506. 

POWERS. 

Power  of  executor  to  sell  land. 

Of  an  ineffectual  attempt  to  confer  poicer  by  a  decree — when  the  act  of 
the  executor  will  be  referred  to  the  power  in  the  will.     See  WILLS,  3. 

PRACTICE. 
In  tort,  against  several. 

1.  When  only  one  is  guilty.  In  an  action  for  tort  against  two  or 
more,  if  damages  are  assessed  against  all  when  only  a  part  are  guilty, 
the  irregularity  can  only  be  cured  by  entering  a  nolle  prosequi  as  to  all 
who  are  not  guilty.     Teazel  v.  Alexander  et  al.  254. 

39— 58th  III. 
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PRACTICE.     Continued. 
Jury  taking  papers  to  the  jury  room. 

2.  A  paper  introduced  in  evidence  on  the  trial  of  a  cause,  purport- 
ing to  be  the  admission  or  statement  of  what  the  plaintiff  would  have 
testified  if  before  the  jury,  was  held  to  be  equivalent  to  the  deposition 
of  such  party,  and  could  not  properly  be  taken  by  the  jury  in  their 
retirement.     Smith  et  ux.  v.  Wise,  Stigleman  &  Co.  141. 

Time  of  making  certain  objections. 

3.  Where  a  jury  improperly  talce  papers  with  them  on  their  retirement. 
Where  it  appeared  the  attorney  in  a  cause,  who  made  an  affidavit  of 
the  fact  that  a  paper  given  in  evidence  was  improperly  taken  by  the 
jury  on  their  retirement,  was  present,  and  knew  the  fact  at  the  time,  it 
was  held,  he  should  then  have  brought  the  subject  to  the  attention  of 
the  court  by  objecting;  it  was  too  late  to  urge  the  objection  for  the 
first  time,  on  error.     Ibid.  141. 

Whether  question  op  law  or  fact. 

4.  The  question  whether  the  disease  called  "scab"  is  contagious 
among  sheep,  is  for  the  determination  of  the  jury,  from  the  evidence 
before  them.    Mount  v.  Hunter,  246. 

PRACTICE  IN  THE  SUPREME  COURT. 

Who  may  assign  error  . 

1.  A  proceeding  to  enforce  a  mechanics'  lien,  where  it  appears  from 
the  record  that  certain  parties,  alleged  to  have  been  creditors  of  the 
appellant,  were  made  parties  defendant,  and  duly  served  with  process, 
and  on  the  hearing  were  regularly  defaulted,  and  the  bill  as  to  them 
taken  as  confessed,  errors  relating  to  such  persons,  they  having  failed 
to  assert  any  claim  in  the  court  below,  or  join  in  the  appeal  to  this 
court,  can  not  be  alleged  by  the  appellant,  to  reverse  a  decree  prop- 
erly rendered  against  himself.     Van  Pelt  v.  Dunford  et  al.  145. 

Error  will  not  always  reverse. 

2.  Admission  of  incompetent  evidence.  The  admission  of  hearsay  evi- 
dence, although  incompetent,  will  not  necessarily  operate  to  reverse 
the  judgment,  where  the  same  .acts  were  testified  to  b}'  another  wit- 
ness who  had  direct  knowledge  of  them,  and  no  injury  could  therefore 
have  resulted  to  the  party  against  whom  the  evidence  was  admitted. 
Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Gregory,  Adm'x,  272. 

3.  Of  improper  instructions.  While  it  is  true,  that  the  refusal  of  t 
proper  instructions,  or  the  giving  of  improper  ones,  will  not  always 
occasion  a  reversal  of  the  judgment,  yet  that  is  when  substantial  jus- 
tice has  been  done,  and  the  instructions  were  not  of  such  character  as 
would  tend  to  mislead  the  jury  on  the  doubtful  facts  in  the  case. 
Adams  v.  Smith,  417. 
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PRACTICE  IN  THE  SUPREME  COURT.     Continued. 
Plea  of  release  of  errors. 

4.  Whether  sufficient.  A  plea  of  release  of  errors,  that  by  reason  of 
a  previous  agreement  between  the  parties  the  alleged  errors  were  ob- 
viated, should  show  that  the  agreement  referred  to  had  reference  to 
the  case  pending,  and  such  fact  failing  to  appear,  as  in  this  case,  the 
plea  will  be  bad  on  demurrer.     Chamblin  v.  Blair  et  at.  385. 

PRESCRIPTION. 
Highway  by  prescription. 

Confined  to  the  line  of  travel.     See  HIGHWAYS,  3. 

PRESUMPTIONS. 
As  to  what  evidence  was  heard. 

1.  It  will  not  be  presumed,  from  the  mere  fact  that  affidavits  in  sup- 
port of  a  motion  for  a  new  hearing  in  a  proceeding  to  enforce  a  me- 
chanic's lien,  appear  among  the  files  of  the  cause,  that  they  were  heard 
by  the  court  below.     Van  Pelt  v.  Dimford  et  al.  145. 

PRINCIPAL  AND  AGENT.     See  AGENCY. 

PRINCIPAL  AND  SURETY.     See  SURETY. 

PRIVILEGED  COMMUNICATIONS. 
As  between  attorn ey  and  client.     See  ATTORNEY  AT  LAW,  1. 

PROMISSORY  NOTE. 

Executed  by  surety  on  condition. 

Condition  not  performed,  whether  availing  as  a  defense.  See  ASSIGN- 
MENT, 2. 

PURCHASERS. 
Who  is  a  bona  fide  purchaser. 

1.  A  remote  purchaser,  who  derives  title  from  a  trust,  sale,  wherein 
the  trustee  purchased  at  his  own  sale,  and  is  ignorant  of  the  irregu- 
larity and  pays  a  reasonably  adequate  consideration  to  his  vendor  in 
possession,  is  entitled  to  be  considered  a  bona  fide  purchaser  as  against 
one  who,  for  a  small  consideration,  buys  in  the  supposed  equity  of  re- 
demption, several  years  after  the  trustee's  sale.  McNary  v.  Southworth, 
473. 

Who  may  buy  in  outstanding  title.     See  OUTSTANDING  TITLE, 

1,  2,  3,  4. 
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PURCHASE  MONEY. 
What  so  considered.     See  CHANCERY,  15. 

RAILROADS. 
Fencing  railroads  in  towns. 

1.  Railroad  companies  are  not  required  bj'  the  statute  to  fence  their 
line  of  road  within  the  corporate  limits  of  a  town,  and  in  actions  against 
them  to  recover  for  injuries  to  stock,  occurring  within  such  limits,  it 
is  error  to  refuse  so  to  instruct  the  jury.  Chicago  &  Alton  Railroad 
Co.  v.  Engle,  381. 
Condemnation  of  right  op  way. 

And  of  the  proceedings  therefor.     See  RIGHT  OF  WAY,  1  to  4. 

Negligence  in  railroads.    See  NEGLIGENCE,  1  to  21. 

RATIFICATION. 
By  a  surety. 

In  respect  to  the  alteration  of  a  note.     See  SURETY,  3. 

RECOGNIZANCE. 
In  a  proceeding  for  bastardy. 

1.  To  appear  before  a  justice  for  a  further  examination.  Where  a 
party  is  arrested  and  brought  before  a  justice  of  the  peace,  on  a  charge 
of  bastardy,  and  obtains  a  continuance  to  another  day  for  a  trial,  and 
enters  into  a  recognizance  for  his  appearance,  but  fails  to  appear: 
Held,  under  the  act  of  March  3,  1845,  that  the  justice  of  the  peace  has 
power  to  take  such  a  recognizance,  and  declare  it  forfeited  on  the  fail- 
ure of  the  principal  to  appear  according  to  the  condition  of  his  recog- 
nizance.    The  People  v.  Oreen  et  at.  236. 

Scire  facias  thereon. 

2.  Of  the  pleadings  and  evidence — and  herein  of  the  joint  and  several 
character  of  a  recognizance.  A  writ  of  scire  facias  stands  in  the  place 
of  both  the  summons  and  declaration,  and  should  contain  everjr  aver- 
ment necessary  to  show  a  right  of  recovery;  and  if  there  is  a  variance 
between  the  recognizance  as  set  out  in  the  writ,  and  the  judgment  of 
forfeiture,  advantage  of  such  variance  may  be  taken  under  the  plea  of 
nul  tiel  record.    Farris  et  al.  v.  The  People,  26. 

3.  Where  a  recognizance  is  averred  in  the  scire  facias  to  be  joint 
and  several,  a  several  recognizance  can  not  be  admitted  in  evidence 
under  the  scire  facias.  Nor  does  our  statute,  which  declares  joint  ob- 
ligations both  joint  and  several,  make  a  recognizance,  entered  into  by 
a  number  of  persons  severally,  a  joint  recognizance.  Such  instruments 
are  governed  by  the  common  law.    Ibid.  26. 
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RECOGNIZANCE.     Scire  facias  thereon.     Continued. 

4.  Where  principal  and  surety  enter  into  the  same  recognizance, 
but  severally,  they  may  be  embraced  in  the  same  writ  of  scire  facias 
to  show  cause  why  an  execution  should  not  issue  against  each,  for  his 
several  indebtedness.  That  would  not  make  it  a  joint  scire  facias,  any 
more  than  the  recognizance  became  joint  by  each  entering  severally 
into  the  recognizance  for  himself.     Farris  et  al.  v.  The  People,  26. 

Judgment  op  forfeiture. 

5.  Where  a  judgment  of  forfeiture  on  a  recognizance  was  described 
in  the  scire  facias  as  being  against  the  principal  and  five  sureties,  but 
when  the  record  was  offered  in  evidence,  it  appeared  that  the  judg- 
ment of  forfeiture  was  against  the  principal  and  three  sureties :  Held, 
there  was  a  fatal  variance,  and  that  execution  could  not  be  awarded 
against  those,  against  whom  there  was  no  judgment  of  forfeiture. 
Before  a  final  judgment  could  be  rendered,  there  should  be  a  judg- 
ment of  forfeiture  against  them.     Ibid.  26. 

Execution. 

6.  Where  a  recognizance  is  several,  the  execution  must  be  several, 
as  the  people  can  only  have  execution  according  to  the  form,  force  and 
effect  of  the  recognizance  itself.     Ibid.  26. 

RECOUPMENT. 
In  trover. 

1.  The  defendant  in  trover,  for  a  note  inclosed  for  collection,  may 
recoup  his  services  and  expenses  in  collecting.     Turner  v.  Better,  264. 

Under  the  general  issue. 

2.  Under  the  general  issue  in  trover,  defendant  may  recoup  a  claim 
against  the  plaintiff  growing  out  of  the  subject  matter  constituting 
plaintiff's  cause  of  action.    Ibid.  264. 

REDEMPTION. 
From  sale  on  execution. 

1.  In  what  manner  redemption  accomplished.  Where  land  is  sold  un- 
der execution,  the  only  mode  to  vacate  the  sale  so  as  to  restore  the 
debtor  to  the  same  rights  he  held  in  the  land  before  the  sale,  is  under 
the  statute  authorizing  redemption,  which  provides  that  "in  all  cases 
of  redemption  of  land  from  sale  had  under  any  attachment,  judgment, 
order  or  decree,  or  proceeding  thereunder,  it  shall  be  the  duty  of  the 
purchaser,  sheriff,  master  in  chancery,  or  other  officer  or  person  from 
whom  said  redemption  takes  place,  to  make  out  an  instrument  in 
writing  under  his  hand  and  seal,  evidencing  said  redemption,  which 
shall  be  recorded  in  the  proper  county,"  etc.  Chiles  et  al.  v.  Davis, 
411. 
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REDEMPTION.    Fkom  sale  on  execution.     Continued. 

2.  While  the  payment  of  the  requisite  sum  to  the  purchaser,  with- 
out taking  a  certificate  of  redemption,  may  create  au  equitable  right, 
yet,  not  being  in  the  mode  prescribed  by  the  statute,  it  can  not  be  set 
up  and  relied  upon  at  law,  to  defeat  the  sale  and  conveyance  by  the 
sheriff.  The  redemption  can  not  rest  in  parol,  the  statute  having,  iu 
terms,  required  that  it  shall  in  all  cases  be  in  writing  and  under  seal. 
Such  an  attempt  at  redemption,  it  seems,  could  not  be  relied  upon  as 
an  estoppel  at  law,  any  more  than  any  other  parol  evidence  of  a  sale 
of  land,  or  mere  agreement  to  convey  the  title.  And  if  it  amounts  to 
a  redemption  in  equity,  it  only  creates  an  equitable  estate,  which  must 
be  asserted  in  chancery.     Chiles  etal.  v.  Davis,  411. 

3.  In  an  action  of  ejectment,  it  appeared  the  legal  title  to  the  prem- 
ises in  controversy  was  at  one  time  in  the  defendant,  but  that  the 
lands  had  afterwards  been  sold  under  an  execution  against  him,  and 
the  plaintiff  had  paid  to  the  purchaser  a  sum  of  money  and  received  an 
assignment  of  the  certificate  of  purchase  to  himself,  and  the  sheriff 
executed  to  him  a  deed.  It  was  sought  to  interpose  as  a  defense,  that 
the  assignment  of  the  certificate  of  purchase  to  the  plaintiff  was  by  the 
procurement  and  for  the  benefit  of  the  defendant:  Held,  admitting 
such  to  be  the  fact,  and  that  the  lands,  in  equity,  belonged  to  the  de- 
fendant, yet  the  defense  could  not  be  relied  on  to  defeat  a  recovery  at 
law, — such  transaction  did  not  have  the  effect  of  a  redemption.  Ibid. 
411. 

4.  If  the  plaintiff  advanced  the  money  to  pay  for  the  assignment  of 
the  certificate  of  purchase  to  him,  he  would  have  a  lien  on  the  land  for 
the  money  thus  advanced,  and  for  all  taxes  paid  and  other  expendi- 
tures necessarily  made  upon  or  on  account  of  the  land,  which  he 
should  not  be  required  to  surrender  until  the  money  is  refunded,  and 
treating  the  transaction  as  a  redemption  and  as  constituting  a  defense 
to  the  action  of  ejectment,  would  deprive  the  plaintiff  of  such  lien. 
The  equities  of  the  parties  could  only  be  adjusted  and  enforced  in 
chancery.     Ibid.  411. 

Legal  tender  notes. 

5.  Redemption  from  deed  of  trust.  The  act  of  Congress  of  Febru- 
ary 25, 1862,  known  as  the  legal  tender  act,  did  not  operate  to  author- 
ize a  redemption  from  a  deed  of  trust  which  matured  before  the  pas- 
sage of  that  act,  by  payment  of  United  States  legal  tender  notes. 
Chamblin  v.  Blair  et  ah  385. 

6.  Redemption  from  sale  on  foreclosure.  The  act  of  Congress  of 
February  25,  1862,  known  as  the  legal  tender  act,  did  not  operate  to 
authorize  a  redemption  from  a  sale  on  foreclosure  of  a  mortgage,  had 
prior  to  the  passage  of  that  act,  b}'  payment  or  tender  of  United  States 
treasury  notes.    Morrow  et  al.  Adm'rs,  v.  Rainey  et  al.  357. 
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REDEMPTION.     Continued^ 
Redemption  by  junior  incumbrancer. 

7.  When  not  served  with  process  in  suit  to  foreclose  prior  mortgage. 
See  MORTGAGES,  8. 

8.  Of  a  redemption  under  the  statute — the  terms  thereof  See  MORT- 
GAGES, 9. 

RELEASE. 

Release  of  surety. 

By  alteration  of  a  note.    See  SURETY,  2. 

REMEDIES. 

For  the  damages  under  a  remedial  statute. 

1.  As  against  the  owner  of  sheep  affected  with  a  contagious  disease, 
when  they  are  permittea  to  run  at  large.     See  CASE,  2. 

Administrator  op  deceased  vendor. 

2.  Remedy  to  recover  purchase  money  where  the  acts  of  the  parties  were 
to  be  concurrent.     See  VENDOR  AND  PURCHASER,  1. 

Despoiling  of  premises  after  sale  on  execution. 

3.  By  the  defendant — remedy  of  the  purchaser.     See  CASE,  1. 

REMITTANCE  BY  DRAFT. 
By  a  commission  merchant. 

Of  the  liability  where  the  draft  proves  worthless.     See  FACTOR,  1. 

RES  ADJUDICATA.     See  FORMER  ADJUDICATION,  1. 

RIGHT  OF  PROPERTY. 

Trial  thereof. 

1.  Of  evidence.  Proceedings  under  a  distress  warrant,  commenced 
pending  a  proceeding  for  the  trial  of  the  right  of  property,  can  not  be 
given  in  evidence  in  support  of  the  title  of  the  claimant  in  the  latter 
proceeding,  as  a  title  acquired  subsequent  to  its  commencement  could 
not  avail.     Graff  v.  Fitch,  373. 

2.  Neither  would  they  be  competent  evidence  for  the  purpose  of 
showing  a  prior  landlord's  lien  upon  the  property  in  favor  of  the 
claimant.     Ibid.  373.  $ 

RIGHT  OF  WAY. 
Condemnation  thereof  for  a  railroad. 

1.  Amendment  of  proceedings.  Where  a  railroad  company  institutes 
proceedings  under  the  act  of  the  22d  of  June,  1852,  to  condemn  the 
right  of  way,  and  the  case  is  appealed  to  the  circuit  court  from  the  as- 
sessment of  the  commissioners,  the  court  has  no  power  to  permit  an 
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RIGHT  OF  WAY. 

Condemnation  thereof  for  a  railroad.  Continued. 
amendment  allowing  the  company  to  condemn  the  right  of  way  under 
the  act  of  1845.  Having  elected  to  proceed  under  one  act,  they  can  not 
in  that  proceeding  abandon  the  claim  under  the  act  of  1852,  and  pro- 
ceed under  the  other.  Peoria,  PeJcin  &  Jacksonville  Railroad  Co.  v. 
Black,  33. 

2  Estimating  benefits.  In  such  a  proceeding  under  the  act  of  1852, 
it  is  not  error  to  instruct  the  jury  that,  in  estimating  benefits  to  the 
claimant,  they  should  not  consider  such  benefits  as  he  receives  on 
other  lands  in  common  with  owners  of  lands  over  which  the  road 
does  not  pass,  and  only  to  assess  benefits  he  will  receive  over  such 
common  benefits.  Such  an  instruction  accords  with  the  provisions  of 
the  act  of  1852,  and  was  proper.     Ibid.  33. 

3.  Estimating  damages  and  benefits.  When  the  charter  of  a  railroad 
company  provides,  that  in  condemning  the  right  of  way  over  lands  of 
individuals,  the  commissioners  shall  view  the  premises,  and  estimate 
the  value  of  the  same,  and  all  damages  the  owner  shall  sustain  or  has 
sustained,  by  the  laud  having  been  taken  for  the  road,  and  the  benefit 
of  the  road,  taking  into  consideration  the  advantages  and  the  disad- 
vantages by  reason  of  constructing  the  road,  and  the  commissioners 
were  also  required  to  value  the  land  and  property,  and  estimate  the 
amount  of  damages,  if  any,  over  and  above  the  benefits  which  may 
accrue  to  the  owner:  Held,  that  these  provisions  did  not  authorize 
the  commissioners  to  take  into  estimation  the  benefits  other  lands  of 
the  owner,  over  which  the  road  did  not  run,  would  receive.  St.  Louis, 
Vandalia  &  Terre  Haute  Railroad  Co.  v.  Brown,  61. 

4.  When  the  railroad  was  located  over  two  forty  acre  tracts  of  land 
owned  by  the  same  person,  and  he  released  the  right  of  way  over  one 
of  the  tracts,  to  the  company,  it  would  be  error  to  estimate  the  benefits 
that  forty  would  receive  by  building  the  road,  and  deduct  the  amount 
from  the  amount  of  damages  to  the  other  forty  acre  tract  by  reason  of 
the  construction  of  the  road.  The  damages  and  benefits  must  be  con- 
fined to  each  tract  separately,  and  the  commissioners  should  not  go 
beyond  it  in  making  their  estimates.     Ibid.  61. 

SALES. 

Sale  of  personal  property. 

1.  When  complete,  so  as  to  pass  the  title.  The  general  doctrine  in  re- 
gard to  the  sale  of  personal  property  may  be  stated  to  be  that,  where 
some  act  remains  to  be  done  in  relation  to  the  articles  which  are  the 
subject  of  the  sale,  as  that  of  weighing  or  measuring  to  determine  the 
quantity,  if  the  price  depends  on  that,  unless  it  is  to  be  done  by  the 
buyer  alone,  and  there  is  no  evidence  tending  to  show  an  intention  of 
the  parties  to  make  an  absolute  and  complete  sale,  the  property  does 
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SALES.     Sale  of  personal  property.     Continued. 

not  pass  to  the  vendee  until  such  act  is  performed  ;  but  where  it  appears 
that  the  parties  intended  that  the  sale  should  be  complete  before  the 
articles  sold  are  weighed  or  measured,  the  property  will  pass  before 
this  is  done.     Graff  v.  Fitch,  373. 

2.  A  party  sold  a  part  of  a  field  of  growing  corn,  designating  the 
part  sold  so  as  to  distinguish  it  from  the  remainder  by  cutting  off  the 
tops  of  one  row  of  corn  for  a  considerable  distance  in  from  the  fence. 
The  purchaser  paid  $80  in  cash,  but  the  vendor,  when  the  crop  ma- 
tured, was  to  put  it  partly  in  shock  and  snap  the  remainder,  when  the 
crop  was  to  be  measured  and  paid  for  b}'  the  bushel.  Subsequently,  and 
before  anything  further  was  done  in  regard  to  it,  the  corn  was  levied 
on  by  virtue  of  an  execution  against  the  vendor.  Upon  a  trial  of  the 
right  of  property,  at  the  suit  of  the  vendee,  there  being  evidence  tend- 
ing to  show  it  was  the  intention  of  the  parties  that  the  sale  should  be 
complete  and  absolute  at  the  time  of  making  the  contract,  an  instruc- 
tion which  directed  the  jury,  if,  by  the  terms  of  the  purchase,  the  de- 
fendant in  the  execution  was  to  cut  and  shock  a  part  of  the  corn,  and 
to  gather  the  remainder,  and  that  the  quantity  was  then  so  to  be  ascer- 
tained and  the  same  paid  for  at  forty  cents  per  bushel,  that  in  such  case 
no  title  passed  to  the  purchaser,  was  regarded  as  erroneous,  in  that  it 
pronounced  as  a  matter  of  law,  that,  under  the  facts  stated,  no  title 
passed,  without  any  reference  to  the  intention  of  the  parties  whether 
the  sale  should  be  complete  at  the  time  of  the  contract.     Ibid.  373. 

3.  The  action  of  the  parties  in  marking  off  and  separating  the  corn 
sold,  from  the  remainder,  was  a  performance  of  acts  of  delivery,  enti- 
tled, perhaps,  to  consideration  as  indic;i,tive  of  an  intent  to  transfer  the 
property  absolutely;  as  where  the  goods  are  actually  delivered,  the 
intent  of  the  parties  to  complete  the  sale  is  shown  by  the  delivery. 
Ibid.  373. 

Sale  of  growing  crops. 

4.  By  parol    See  GROWING  CROPS,  1. 

Judicial  sales. 

5.  Sales  under  summary  proceedings.  In  summary  proceedings,  like 
those  to  subject  delinquent  lands  to  a  sale  for  taxes,  not  only  must  the 
authority  to  sell  be  made  to  appear,  but  it  must  appear  to  have  been, 
strictly  pursued,  and  no  intendments  can  be  indulged  to  uphold  them. 
Williams  et  at.  v.  Underhill,  137. 

6.  Title  under  judicial  sale — of  the  evidence  required  to  support  tlie 
deed.     See  EVIDENCE,  11  to  16. 

7.  Sale  of  chattels  under  execution — property  must  be  present.  In  the 
sale  of  personal  property  under  execution,  the  property  sold  must  be 
present,  where  it  can  be  seen  by  the  bystanders,  and  in  the  custody  of 
the  officer,  or  the  sale  willbe  void.     Tibbetts  v.  Jagerman,  43. 
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SALES.    Judicial  sales.     Continued. 

8.  Where  a  bidder  at  a  master's  sale  refuses  to  complete  his  purchase — 
of  a  resale.     See  CHANCERY,  18  to  22. 

SCHOOLS. 
Donation  of  land  for  school  purposes. 

1.  A  donation  of  land  for  a  site  for  a  school  house,  is  a  donation  to 
a  charitable  use,  and  equit}r  will  supply  all  defects  of  conveyance. 
Price  v.  School  Directors,  452. 


SCIRE  FACIAS. 
Scire  facias  on  recognizance. 

Of  its  character  as  a  pleading.    See  RECOGNIZANCE,  2. 

SHERIFF'S  DEED. 
Within  what  time  it  must  be  executed. 

1.  Where  a  sheriff's  deed  to  lands  sold  under  execution,  was  execu- 
ted more  than  nine  years  after  the  levy  and  sale  under  the  judgment, 
upon  the  application  of  the  holder  of  the  certificate  of  purchase  alone, 
and  without  notice  to  the  parties  interested,  the  deed  was  held  to  be 
invalid.     Harmon  v.  Lamed  et  al.  167. 

Evidence  required  to  support  it.    See  EVIDENCE,  11,  16. 

SLANDER. 
Etidence  of  character. 

1.  As  affecting  the  question  of  damages.  In  an  action  for  slander,  Ihe 
court  instructed  the  jury,  on  behalf  of  the  plaintiff,  that  evidence  of 
character  was  admissible  for  the  purpose  of  showing  the  extent  of  the 
injury,  but  not  in  justification,  and  then  directed  them,  that  if  the  de- 
fendant iiad  failed,  under  his  plea  of  justification,  to  prove  the  plain- 
tiff guilty  of  the  crime  charged,  then  they  would  be  bound  under  the 
law,  no  matter  what  the  proof  as  to  the  general  character  of  the  plain- 
tiff, to  find  for  him  in  any  sum  not  exceeding  $5000,  which  was  the 
amount  of  the  ad  damnum  laid  in  the  declaration.  This  was  stating 
the  rule  too  broadly.  While  it  is  true,  that  the  character  of  a  party, 
however  bad,  does  not  justify  the  utterance  of  slanderous  words,  yet 
the  measure  of  damages  is  vastly  different  where  the  party  sustains  a 
good  character.     Adams  v.  Smith,  417. 

2.  So,  there  being  evidence  tending  to  show  the  bad  character  of 
the  plaintiff,  it  was  erroneous  to  instruct  the  jury  that  he  might  recov- 
er to  the  extent  of  $5000,  in  case  the  truth  of  the  words  spoken  was 
established.     Ibid.  417. 
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SLANDER.     Continued. 
Mental  Suffering. 

3.  There  is  no  doubt,  where  words  spoken  are  actionable  per  se, 
that  mental  suffering  produced  by  the  utterance  of  the  slanderous 
words  is  a  proper  element  to  be  considered  in  fixing  the  amount  of 
damages.  The  rule  seems  to  be  different  where  the  words  are  not 
actionable  in  themselves.     Adams  v.  Smith,  417. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  14. 

SPIRITUOUS  LIQUORS. 
Sale  thereof. 

1.  Power  of  cities  in  imposing  restrictions.  Under  section  5,  of  an 
ordinance  of  the  city  of  Clinton,  prohibiting  the  sale  of  intoxicating 
liquors,  druggists  are  permitted  to  engage  in  the  traffic  for  sacramental, 
chemical,  mechanical  or  medical  purposes,  but  are  required,  under  a 
heavy  penalty,  to  furnish  to  the  city  clerk  a  statement  in  writing, 
quarter-yearly,  showing  the  kind  and  quantity  sold  for  such  purposes, 
when  and  to  whom  sold,  and  on  whose  prescription  or  assurance — 
such  report  to  be  verified  b3'  the  affidavit  of  the  druggist,  and  of  every 
clerk  and  servant  in  his  employ.  In  a  prosecution  under  this  section, 
for  neglecting  to  furnish  the  required  statement,  it  was  held,  that  the 
city  council  had  no  power  to  enact  this  section  of  the  ordinance;  that 
it  was  unreasonable  and  oppressive,  and  an  invasion  of  the  sanctity  of 
private  business.     City  of  Clinton  v.  Phillips,  102. 

Sale  without  a  license. 

2.  And  herein,  of  the  wrongful  refusal  of  city  authorities  to  grant  a 
license.  Under  the  general  laws  of  the  State,  no  person  has  the  right 
to  sell  spirituous  liquors  without  a  license ;  and  when  a  city  has  the 
entire  control  of  the  regulation  of  the  sale  of  liquors,  and  refuses  to 
grant  such  license,  whether  rightfully  or  wrongfully,  it  does  not  jus- 
tify  such  applicant  in  a  sale  without  a  license.  Nor  does  it  matter  that 
the  applicant  did  all  things  necessary  to  entitle  him  to  a  license.  If 
the  city  officers  neglect  or  refuse  to  perform  their  duty  in  granting  a 
license,  it  may  be  the  applicant  might  compel  its  performance  by 
mandamus.    Kadghin  v.  City  of  Bloomington,  229. 

STATUTES. 
Constitutionality. 

1.  Texas  and  Cherokee  cattle — the  act  of  February  27,  1867,  prohib- 
iting their  importation,  declared  to  be  constitutional,  in  Teazel  v.  Alex- 
ander et  al.  254,  and  Stevens  v.  Brown,  289.  See  TEXAS  AND  CHER- 
OKEE CATTLE,  1,  2,  3. 
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STATUTES.     Continued. 
Statutes  construed. 

2  Amending  pleadings — m<iking  new  defendants,  under  act  of  1869. 
Hall  v.  Kimball,  58.    See  AMENDMENTS,  6. 

3.  Bastardy — poioer  of  a  justice  of  the  peace  to  take  a  recognizance  for  a 
further  examination.  Act  of  March  3,  1845,  construed  in  The  People  v. 
Green  et  al.  236.     See  RECOGNIZANCES,  1. 

4.  Continuance  of  a  cause  by  operation  of  law,  where  the  judge  is  ab- 
sent. Construction  of  the  statute  on  that  subject,  in  Knickerbocker  v. 
Knickerbocker  et  al.  399.     See  CONTINUANCE,  1. 

5.  Negligence  in  railroads  in  communicating  fire  along  their  lines— bur- 
den of  proof — under  act  of  March  29,  1869.  Chicago  &  Alton  Railroad 
Co.  v.  Quaintance,  389.     See  NEGLIGENCE,  19. 

6.  Speed  of  railway  trains — evidence  of  running  at  a  prohibited  rate 
of  speed  in  cities  and  towns.  Act  of  February  16,  1865,  construed  in 
Chicago  &  Alton  Railroad  Co.  v.  Engle,  381.     See  EVIDENCE,  2,  3. 

7.  Power  of  the  board  of  police  of  the  city  of  Chicago  to  remove  certain 
appointees — construction  of  section  10  of  chapter  10  of  the  city  charter. 
City  of  Chicago  v.  Edwards,  252.     See  CHICAGO,  CITY  OF,  1,  2. 

8.  Police  magistrates  have  power  to  take  acknoioledgments  of  chattel 
mortgages,  under  net  of  Februaiy  27, 1854.  Herkelrath  et  al.  v.  Stookey, 
21.     See  MORTGAGES,  12. 

9.  Liability  of  the  husband  for  the  debts  of  the  wife  contracted  before 
marriage,  since  the  act  of  1869  giving  to  married  women  control  of  their 
own  earnings.  Howarth  v.  Warmser  ei  al.  48.  See  HUSBAND  AND 
WIFE,  1. 

10.  Witnesses — competency — when  husband  and  wife  are  competent  wit- 
nesses for  or  against  each  oilier.  Act  of  1867  construed  in  Ifitchinsouv. 
Cross,  366,  and  Miner  v.  The  People,  59.     See  WITNESSES,  1,  2,  3. 

11.  Attestation  of  wills — the  statute  does  not  require  the  witnesses  to 
sign  in  the  presence  of  each  other.    Flinn  et  al.  v.  Owen  et  al.  111. 

12.  Redemption  by  a  junior  mortgagee,  under  the  statute — of  the  terms 
thereof.  The  statute  construed  in  Seligman  v.  Laubheimer  et  al.  124. 
See  MORTGAGES,  9. 

13.  Claiming  under  tax  deed  as  title — deed  must  be  supported  by  a 
valid  judgment  and  precept.  Effect  of  act  of  1861  upon  this  rule.  Wil- 
liams et  al.  v.  Underhill,  137.     See  EVIDENCE,  12,  13. 
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STATUTES.    Statutes  construed.     Continued. 

14.  Limitation  of  six  months  as  to  the  prosecution  of  mechanic's  lien — 
who  may  avail  thereof  The  statute  construed  iu  Van  Pelt  v.  Bunford 
et  al.  145.     See  LIMITATIONS,  11. 

15.  County  treasurers — of  their  commissions.  The  acts  on  that  sub- 
ject construed  in  Keily  v.  Board  of  Supervisors  of  Sangamon  County, 
494.     See  COUNTY  TREASURER,  1,  2,  3. 

16.  Recognizance — whether  joint  or  several.  Construction  of  the  stat- 
ute in  Farris  etal.  v.  The  People,  26.     See  RECOGNIZANCE,  3. 

17.  Advancements  to  children — when  accepted  in  satisfaction  of  their 
shares  in  the  estate,  not  governed  by  sections  63  and  164  of  the  statute  of 
wills  in  relation  to  hotchpot.  Bishop  et  al.  v.  Bavenport  et  al.  105.  See 
DESCENTS,  2. 

STATUTE  OF  FRAUDS. 

Promise  to  answer  for  the  debt  of  another. 

1.  The  general  rule  is,  if  a  promise  is  in  the  nature  of  an  original 
undertaking  to  pay  the  debt  of  another,  and  is  founded  on  a  valuable 
consideration  received  by  the  promisor  himself,  it  is  not  within  the 
statute,  and  need  not  be  in  writing  to  make  it  valid  and  binding, — it 
will  be  regarded  in  the  light  of  a  contract  for  the  benefit  of  a  third 
party,  upon  which  such  third  party  may  found  an  action  for  the 
breach.     Wilson  v.  Bevans,  232. 

2.  So,  where  a  purchaser  of  property  agreed  by  parol,  in  consider- 
ation thereof,  to  pay  certain  debts  of  his  vendor  due  to  a  third  person, 
it  was  held,  the  promise  was  in  nowise  collateral  to  or  dependent  on 
the  liability  of  the  vendor,  but  was  an  original  and  independent  prom- 
ise, and  not  within  the  statute  of  frauds.    Ibid.  232. 

3.  B  and  H  were  partners  in  business.  H  was  taken  sick,  and 
made  his  will,  by  the  terms  of  which,  it  was  provided,  that  if  B  would 
deliver  over  to  W,  the  executor  named  in  the  will,  certain  notes  which 
were  held  by  the  firm,  for  the  benefit  of  H's  daughter,  and  would  pay 
H's  debts,  after  his  decease,  B  should  have  all  the  remainder  of  H's  es- 
tate, including  the  firm  property.  Before  signing  the  will,  H  caused  it 
to  be  read  to  B,  who  thereupon  verbally  accepted  the  terms  proposed, 
and  it  was  then  executed.  After  H's  decease,  B  demanded  an  ap- 
praisement of  the  property,  to  see  if  he  would  accept  of  it  under  the 
terms  proposed,  which  was  had,  and  he  again  accepted,  and  delivered 
over  the  notes  to  W,  and  retained  the  remainder  of  the  property  be- 
longing to  the  estate.  B  failed  to  pay  the  debts,  and  they  were  proved 
up  against  the  estate  of  H,  and  paid  by  W,  the  executor.     Afterwards 
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STATUTE  OF  FRAUDS. 

Promise  to  answer  for  the  debt  of  another.    Continued. 

B  and  W  died,  and  the  administrator  ofWs  estate  filed  this  claim 
against  the  estate  of  B,  to  which  was  pleaded  the  statute  of  frauds: 
Held,  the  case  could  not  be  assimilated  to  one  of  a  mere  promise  to  pa)r 
the  debt  of  a  third  party.  It  possessed  none  of  the  elements  to  bring  it 
within  the  statute  of  frauds.     Albretch,  Adm'r,  v.  Wolf,  Adm'x,  186. 

Parol  sale  of  land. 

4.  Part  performance  by  the  purchaser.  The  owner  of  a  farm  resided 
thereon  with  his  two  sons,  the  latter  having  remained  with  their 
father  and  assisted  in  the  cultivation  of  the  farm,  and  making  valuable 
improvements  thereon,  for  some  years  after  their  majority.  While  so 
in  the  occupancy  of  the  farm,  the  father  made  a  parol  agreement  with 
his  sons,  to  convey  a  certain  portion  of  it  to  them.  The  conveyance 
was  never  made,  but  soon  after  the  parol  promise  the  father  refused  to 
perform  it.  No  labor  was  done  on  the  farm  by  the  sons  after  the 
agreement,  beyond  what  they  were  fully  compensated  for  by  the  rents 
and  profits,  nor  did  they  make  any  improvements  thereon  after  that 
time  except  such  as  ordinary  husbandry  required,  and  even  those 
were  made  with  the  knowledge  that  the  father  had  refused  to  execute 
the  agreement.  The  consideration  for  the  agreement  was  the  past 
services  of  the  sons,  and  an  understanding  that  they  would  furnish 
their  father  with  a  home  during  his  life,  and  furnish  him  a  horse  to 
ride,  and  that  the  sons  would  purchase  the  personal  propert}^  on  the 
farm.  It  was  held,  upon  bill  filed  for  a  specific  performance,  that  there 
was  no  such  partial  performance  on  the  part  of  the  sons  as  would  take 
the  case  out  of  the  statute  of  frauds.     Wood  et  al.  v.  Thornly  et  al.  464. 

5.  The  possession  of  the  sons,  after  the  parol  promise  to  convey, 
could  only  be  referred  to  their  former  possession,  and  could  not  there- 
fore be  invoked  to  relieve  the  case  from  the  operation  of  the  statute  of 
frauds.     Ibid.  464. 

6.  It  is  not  enough  that  a  party  seeking  to  enforce  a  parol  agree- 
ment to  conve}%  was  previously  in  possession  under  a  lease  or  in  any 
other  manner,  but  it  must  affirmatively  appear  that  he  got  possession 
under  the  agreement  relied  on,  and  in  part  performance  of  it.  Ibid. 
464. 

7.  And  where  improvements  made  are  relied  on  as  helping  to  take 
the  case  out  of  the  statute,  it  must  distinctly  appear  that  they  were 
made  under  the  contract  itself,  and  not  otherwise.     Ibid.  464. 

Creation  of  a  trust. 

8.  What  amounts  to  a  sufficient  manifestation  in  icriting.  In  order  to 
establish  a  trust,  under  the  statute  of  frauds,  it  is  not  necessary  it 
should  be  declared  in  writing,  but  it  is  sufficient  if  it  be  manifested  and 
proved  by  writing.     Kingsbury  v.  Burnside  et  al.  310. 
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STATUTE  OF  FRAUDS.     Creation  of  a  trust.     Continued. 

9.  Nor  is  it  necessary  to  produce  an  instrument  expressly  framed 
for  the  purpose  of  acknowledging  the  trust, — it  is  fully  sufficient  if  the 
recognition  or  admission  of  it  is  incidentally  made  in  the  course  of  a 
correspondence.  Nor  is  it  material  that  such  correspondence  be  with 
a  person  other  than  the  one  claiming  to  be-  cestui  que  trust,  or  that  it 
occurred  subsequent  to  the  passing  of  the  title  of  the  trust  property  to 
the  trustee.     Kingsbury  v.  Burnside  et  al.  310. 

10.  In  this  case,  a  deed,  absolute  in  form,  and  expressing  the  nom- 
inal consideration  of  one  dollar,  was  executed  by  the  grantors,  husband 
and  wife,  to  a  brother  of  the  latter,  and  for  valuable  real  estate  held  in 
the  name  of  the  husband  on  a  secret  parol  trust  for  the  wife.  The 
grantee  had  no  knowledge  of  the  deed,  or  of  anjr  intention  to  make  it, 
until  after  it  was  executed  and  filed  for  record;  but  when  notified  of 
the  fact,  he  manifested  his  acceptance  of  it.  Subsequently,  the  gran- 
tee, in  a  letter  to  his  mother,  said :  "I  spent  all  the  morning  with 
Burnside  yesterday.  He  states,  as  I  told  you,  that  Simon  had  made 
over  the  Chicago  property  that  was  held  in  his  name,  to  me.  A  new 
power  of  attorney  is  therefore  necessary  for  you  and  myself.  We 
made  one  out.  I  signed  it;  Burnside  will  send  it  to  you.  I  send  you 
a  copy  for  your  own  keeping,  and  keep  one  for  myself."  The  power 
of  attorney  was  to  Ambrose  E.  Burnside,  appointing  him  attorney  "to 
transact  and  conduct  the  business  of  the  Kingsbury  estate  at  Chi- 
cago," the  property  conveyed  \>y  the  deed.  The  copy  of  the  power 
accompanying  the  letter  was  regarded  as  a  part  of  it,  for  all  legal 
purposes.  The  grantors  in  the  deed  were  Simon  B.  Buckner  and 
wife.  It  was  held,  this  letter  was  a  sufficient  manifestation  in  writing, 
within  the  statute  of  frauds,  to  establish  the  fact  that  the  grantee  in 
the  deed  held  the  property  in  trust,  and  not  for  his  own  benefit.  And 
this  view  was  regarded  as  strengthened  by  reference  to  the  will  of  the 
grantee,  made  prior  to  his  death,  in  which  occurs  this  clause  :  "To  my 
sister,  Mary  J.  Buckner,  I  leave  as  much  of  the  Chicago  property  held 
in  my  name  as  shall  amount  to  one  third  of  the  property  in  the  city  of 
Chicago  left  by  my  father,"  the  other  portions  of  the  will  describing 
the  propert}^  devised  as  "my  property ;"  and  so  far  as  the  will  per- 
tained to  this  inquiry,  it  was  immaterial  whether  that  instrument  was 
valid  and  operative  as  a  will  or  not.     Ibid.  310. 

11.  Parol  proof  of  a  trust — to  what  extent  allowable.  As  the  letter 
thus  written  by  the  grantee  to  his  mother,  made  reference  to  a  partic- 
ular conversation  in  respect  to  the  subject  of  the  trust  which  was  thus 
manifested  in  writing,  and  the  letter  itself  not  fully  disclosing  the 
character  of  the  trust,  it  was  competent  to  prove,  by  parol,  the  words 
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STATUTE  OF  FRAUDS.     Creation  op  a  trust.     Continued. 

referred  to  in  the  letter,  for  the  purpose  of  describing  or  defining 
what  was  meant  by  the  letter,  as  showing  the  truth  of  the  transaction. 
Kingsbury  v.  Burnside  et  al.  310. 

SUBSCRIPTION. 

TO  AID  IN  BUILDING  A  CHURCH. 

1.  Where  society  is  not  incorporated — ichether  binding.  It  is  no  de- 
fense in  a  suit  to  enforce  a  subscription  to  aid  in  the  building  of  a 
church,  that  at  the  time  of  the  subscription  the  society  was  not  incor- 
porated.    Snell  v.  Trustees  Methodist  E.  Church  of  Clinton,  290. 

2.  When  due.  A  subscription  to  be  paid  when  the  building  is  in- 
closed, is  clue  and  may  be  collected  when  the  main  building  is  in- 
closed, though  some  towers  connected  with  the  building  have  not  been 
inclosed.    Ibid.  290. 

3.  Of  notice  of  withdrawal.  A  notice  to  trustees  of  the  society,  after 
organization,  that  the  subscriber  will  not  pay  his  subscription,  unless 
a  certain  person  is  excluded  from  speaking  in  the  church,  while  the 
proffered  donation  appears  at  the  head  of  the  list  as  an  unconditional 
subscription,  is  not  sufficient  to  release  the  subscriber  from  liabilitj-. 
Ibid.  290. 

TO  THE  STOCK  OF  A  RAILROAD  COMPANY. 

4.  By  a  county.  The  act  of  1867,  incorporating  the  Decatur  & 
East  St.  Louis  Railroad  Company,  and  the  amendatory  act  of  1869, 
empowered  the  county  of  Macoupin  to  subscribe  the  sum  of  $20,000 
to  the  stock  of  that  company.  The  subscription  was  made,  and  the 
county  agreed  to  deliver  its  bonds  in  payment  on  the  completion  of 
the  road  through  the  county,  and  further  agreed  that  the  stock  then 
to  be  delivered  to  the  count}'  should  be  immediately  transferred  back 
to  the  company  for  the  sum  of  $2 :  Held,  the  acts  referred  to  did  not 
authorize  a  donation  of  the  stock,  but  simply  permitted  its  sale  by  the 
county,  and  the  grossly  inadequate  sum  for  which  the  county  agreed 
to  sell  the  stock,  rendered  the  agreement  fraudulent,  and  it  could  not 
be  enforced.  County  Court  of  Macoupin  County  v.  The  People  exrel. 
191. 

SURETIES. 
Rule  of  construction  as  to  liability. 

1.  The  undertaking  of  a  surety  is  to  receive  a  strict  interpretation. 
His  liability  is  not  to  be  extended  by  implication,  beyond  the  terms 
of  his  contract.  To  the  extent,  and  in  the  manner,  and  under  the  cir- 
cumstances pointed  out  in  his  obligation,  he  is  bound,  and  no  further. 
Chicago  &  Alton  Railroad  Co.  v.  Higgins  et  al.  128. 
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SURETIES.     Continued. 
Release  of  surety. 

2.  Alteration  of  a  note.  Where  a  note  was  so  altered  as  to  draw  in- 
terest a  month  sooner  than  it  did  as  it  was  executed,  without  the 
knowledge  of  the  surety  on  the  note,  held,  that  it  released  the  surety 
from  its  payment.     Benedict  et  al.  v.  Miner,  19. 

Ratification  by  surety. 

3.  What  constitutes.  Nor  did  the  fact  that  he  subsequently  made  a 
payment  on  the  note,  and  the  principal  executed  a  mortgage  to  secure 
him  but  did  not  deliver  it,  amount  to  a  ratification  of  the  change  in 
the  note,  as  he  knew  nothing  of  the  alteration  when  he  made  the  pay- 
ment, and  did  not  know  of  the  execution  of  the  mortgage  until  some 
months  after  it  was  made.     Ibid.  19. 

Waiver  of  conditions  by  principal. 

4.  Not  binding  on  surety.  As  a  general  rule,  the  principal  can  make 
no  change  in  an  agreement  so  as  to  bind  his  sureties,  without  their 
assent.     Burt  v.  McFadden  et  al,  479. 

5.  So,  where,  upon  a  submission  to  arbitration,  the  agreement  pro- 
vided as  a  condition  precedent  to  the  making  of  the  award,  that  a  re- 
lease should  be  executed  by  the  party  in  whose  favor  the  award  was 
made,  it  is  doubtful  whether  the  principal  in  the  arbitration  bond 
could  waive  the  performance  of  such  condition  so  as  to  render  his 
sureties  liable  in  case  of  his  failure  to  execute  the  terms  of  the  award. 
Ibid.  479. 

Surety  executing  note  on  condition. 

6.  Condition  not  performed,  whether  availing  as  a  defense.  See  AS- 
SIGNMENT, 2. 

TAXATION  AND  TAX  TITLES. 
Taxation  by  municipal  corporations. 

1.  Of  authorizing  a  portion  of  a  county,  to  levy  and  collect  taxes.  The 
act  of  January  23,  1869,  amendatory  of  the  charter  of  the  Decatur  & 
East  St.  Louis  Railroad  Company,  provided  that  a  portion  of  each  of 
several  counties  might  give  its  credit  and  aid  to  the  corporation: 
Held,  the  portions  of  a  county  which  that  act  attempted  to  authorize 
to  create  a  debt  in  aid  of  the  railroad,  and  for  the  payment  of  which  a 
tax  might  be  assessed  upon  the  property  within  the  designated  dis- 
trict, were  not  endowed  by  the  act  with  any  of  the  elements  of  a  mu- 
nicipal corporation,  being  merely  portions  of  the  territory  comprising 
a  county,  and  could  not  be  authorized  by  the  legislature  to  create  a 
debt  which  must  be  paid  by  taxation.  The  authority  given  to  the 
legislature  by  section  5  of  article  9  of  the  constitution  of  1848,  to  vest 

40— 58th  III. 
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TAXATION  AND  TAX  TITLES. 

Taxation  by  municipal  corporations.     Continued. 
the  corporate  authorities  of  counties,  etc.,  with  power  to  assess  and  col- 
lect taxes  for  corporate  purposes,  could  not  be  exercised  in  respect  to 
a  fractional  portion  of  any  such  corporation.     County  Court  of  Madi- 
son County  v.  The  People  ex  rel.  456. 

Uniformity  of  taxation. 

2.  Taxing  a  part  of  a  county  to  pay  a  debt  created  against  the  county. 
If  the  debt  thus  created  was  to  be  regarded  as  a  debt  against  the  county, 
but  to  be  paid  by  taxation  upon  property  in  a  district  comprising  only 
a  portion  of  the  county,  then  the  tax  would  not  be  uniform  in  respect 
to  persons  and  property  in  the  county,  and  would  be  repugnant  to  that 
clause  of  the  constitution  requiring  such  uniformity.     Ibid.  456. 

Of  the  notice  required. 

3.  Before  judgment.  To  obtain  jurisdiction  to  hear  an  application 
for  judgment  against  lands  for  delinquent  taxes,  the  collector  must 
publish  the  notice  required  by  the  statute.  In  all  cases  there  must  be 
actual  or  constructive  notice,  or  an  appearance,  to  confer  jurisdiction 
on  a  court,  to  render  a  binding  judgment.  Fortmanetal.  v.  Ruggles 
ei  al.  207. 

Appeal  from  judgment  for  taxes. 

4.  Time  of  filing  transcript.     See  APPEALS,  1. 
Evidence  to  support  a  tax  deed. 

5.  When  it  is  relied  upon  as  title— judgment,  precept  cmd  -affidavit  of 
notice.     See  EVIDENCE,  12  to  15. 

Payment  of  taxes  under  limitation  act  of  1839.    See  LIMITA- 
TIONS, 2,  3,  4. 

TEXAS  AND  CHEROKEE  CATTLE. 

Of  the  law  prohibiting  their  importation. 

1.  Its.  constitutionality.  The  act  of  February  27,  1867,  to  prevent 
the  importation  of  Texas  and  Cherokee  cattle  into  this  State,  as  a 
means  of  protection  to  native  cattle,  to  which  the  former  communi- 
cate a  dangerous  and  fatal  disease  at  certain  seasons  of  the  year,  is  a 
mere  exercise  of  the  police  power  of  the  State,  which  has  never  been 
delegated  to  the  federal  government,  and  which  it  is  competent  for  the 
State  to  exercise.     Yeazel  v.  Alexander  et  al.  254. 

2.  Nor  is  the  law  obnoxious  to  the  objection  that  it  unnecessarily 
extends  the  prohibition  to  all  seasons  of  the  year,  beyond  the  probable 
danger  of  infection.  The  power  to  impose  some  restraint  existing,  the 
courts  will  not  declare  the  act  void  merely  because  the  legislature  may 
not,  in  that  regard,  have  adjusted  nicely  the  character  of  the  prohibi- 
tion. The  statute  is  not  an  improper  restraint  upon  the  right  to  ac- 
quire, use,  and  dispose  of  property.    Ibid.  254. 
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TEXAS  AND  CHEROKEE  CATTLE. 

Of  the  law  prohibiting  their  importation.     Continued. 

3.  The  constitutionality  of  the  act  was  also  declared  in  Stevens  v. 
Brown,  289,  and  in  Somerville  v.  Marks,  371. 

Negligence. 

4.  On  the  part  of  the  plaintiff.  In  an  action  on  the  case  wherein  the 
plaintiff  sought  to  recover  for  damages  arising  from  a  violation  by  the 
defendant,  of  the  act  of  February  27,  1867,  known  as  the  Texas  cattle 
law,  it  was  held,  that  ordinary  negligence  on  the  part  of  the  plaintiff 
contributing  to  the  injury,  would  not  bar  his  right  of  recovery — noth- 
ing less  than  gross  negligence  would  do  so.     Somerville  v.  Marks,  371. 

TORTS. 
Joint  and  several  liability. 

1.  If  several  persons  jointly  commit  a  tort,  some,  or  all,  may  be 
sued  jointly,  or  one  separately, — a  tort  being,  in  its  nature,  the  sepa- 
rate act  of  each.  But  one  is  never  liable  for  the  tort  of  another,  un- 
less they  act  in  concert ;  and  several  will  not  be  held  liable  for  the  acts 
of  one  without  co-operation,  or  their  conduct  naturally  produced  the 
acts  which  resulted  in  injury.  Where  the  acts  of  different  persons  are 
entirety  distinct  and  separate  as  to  any  aid,  advice,  counsel  or  counte- 
nance, from  one  to  the  other,  there  can  not  be  a  joint  liability.  Teasel 
v.  Alexander  et  al.  254. 

2.  As  to  injury  caused  by  animals.  The  same  principles  apply  to 
cases  of  injury  occasioned  by  animals  owned  by  different  persons. 
There  must  be  a  joint  interest  in  the  property,  or  concert  in  its  use  or 
management,  or  there  can  be  no  joint  recovery.     Ibid.  254. 

3.  So,  where  several  owners  of  different  droves  of  Texas  and  Cher- 
okee cattle,  drove  their  respective  cattle  over  the  herding  ground  of 
another,  at  different  times,  and  by  reason  thereof,  through  one  or  the 
other,  or  both,  of  such  droves,  disease  was  imparted  to  cattle  owned 
by  the  latter,  it  was  held,  there  was  no  joint  liability  for  such  injury, 
of  the  several  owners.     Ibid.  254. 

Assessment  of  damages  severally. 

4.  Not  allowable.     See  DAMAGES,  1. 

TRANSCRIPT  FROM  A  JUSTICE. 

TO  AUTHORIZE  EXECUTION  FROM  CIRCUIT  COURT. 

1.  A  justice  of  the  peace  certified  to  the  circuit  court  a  transcript 
of  certain  proceedings  had  before  him,  in  order  that  execution  might 
issue  thereon  from  the  office  of  the  clerk  of  the  circuit  court.  The 
transcript  contained  the  judgment  rendered  by  the  justice,  a  recital  of 
an  appeal  to  the  circuit  court;  return  of  the  case  by  procedendo;  the 
issue  of  execution -and  return  thereof  nulla  oona,  closing  with  a  certifi- 
cate by  the  justice  that  this  was  "a  correct  transcript  of  said  judgment" 
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TRANSCRIPT  FROM  A  JUSTICE. 

To  authorize  execution  FitoM  circuit  court.     Continued. 

as  it  stood  on  his  docket.  Filed  with  the  transcript,  in  the  clerk's 
office,  was  a  copy  of  the  procedendo,  and  of  the  execution  issued  by  the 
justice.  Upon  objection  that  the  transcript  did  not  contain  a  copy  of 
the  execution  issued  by  the  justice,  and  that  the  justice  did  not  certify 
that  the  execution  which  was  recorded  in  the  clerk's  office  was  any 
part  of  the  proceedings  in  that  suit,  nor  that  it  was  issued  on  the  judg- 
ment certified  in  the  transcript,  it  was  held,  the  proceedings  showed  a 
compliance  with  all  the  requirements  of  the  statute,  so  as  to  authorize 
the  issuing  of  an  execution  on  the  transcript  from  the  clerk's  office. 
Umfleet  v.  Kelly  et  al.  499. 

2.  In  the  same  case,  on  the  appeal  to  the  circuit  court,  the  cause 
was  entered  correctly — Johnson  v.  Kelty — upon  a  docket  of  pending 
cases;  but,  by  mistake,  was  entered  upon  the  judge's  docket,  Thorny- 
son  v.  Kelly,  and  the  same  mistake  was  made  in  the  order  dismissing 
the  appeal,  and  in  the  writ  of  procedendo  which  was  awarded,  but  it 
was  held,  this  clerical  error  did  not  affect  the  jurisdiction  of  the  justice, 
iiof  the  proceedings  upon  the  transcript.     Ibid.  499. 

3.  Another  transcript  set  forth  a  judgment  rendered  by  the  justice 
on  the  26th  of  March,  and  an  execution  issued  thereon  the  15th  of 
April  following,  and  return  thereof  nulla  bona,  accompanied  by  a  cer- 
tificate "that  the  within  papers  are  a  true  copy  of  all  the  papers  and 
proceedings  in  the  case  of  Wilson  v.  Kelty."  Upon  objection  to  the 
sufficiency  of  the  transcript  to  authorize  an  execution  to  be  issued 
thereon  from  the  office  of  the  clerk  of  the  circuit  court,  First,  that  the 
justice  did  not  certify  that  the  transcript  was  "truly  copied  from  the 
files  and  books  of  his  office;"  Second,  that  the  designation  in  the  jus- 
tice's certificate,  of  the  names  of  the  parties — Wilson  v.  Kelly — was  not 
sufficiently  certain,  and  Third,  that  the  execution  could  not  be  legally 
issued  until  after  the  expiration  of  twenty  days  from  the  judgment, 
Trhereas  it  was  issued  on  the  twentieth  day,  it  was  held,  the  proceed- 
ings were  sufficiently  regular.   Ibid.  499. 

TRESPASS. 
What  constitutes  a  trespass. 

Wrongful  entry  under  color  of  title.    See  LIMITATIONS,  7. 

TROVER. 

Whether  the  action  will  lie. 

1.  Where  a  partner  or  joint  owner  learns  of  a  purchase  made  for 
the  benefit  of  himself  and  other  partners  or  joint  owners,  by  one  who 
does  not  disclose  his  true  relation  to  the  property  purchased,  tenders 
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TROVER.    Whether  the  action  will  lie.     Continued. 

final  performance  of  the  purchase  and  demands  possession  of  the  prop- 
erty of  the  vendor  and  is  refused,  but  obtains  the  possession  by  a  re- 
plevin suit  in  his  own  name,  which  he  does  not  prosecute,  the  vendor, 
having  no  longer  any  property  in  the  goods,  can  not  maintain  trover 
for  their  value.     Conklin  v.  Leeds,  178. 

TRUSTS  AND  TRUSTEES. 
Resulting  trust. 

1.  Whether  it  can  arise.  When  there  is  an  express  trust,  there 
can  be  no  foundation  for  an  implied  or  resulting  trust.  Kingsbury  v. 
Burn  side  et  al.  310. 

Manner  op  creating  a  trust. 

2.  Where  a  deed  has  been  executed,  which  is  absolute  in  form,  and 
filed  for  record,  but  without  the  knowledge  or  assent  of  the  grantee, 
and  the  latter  afterward  signify  his  acceptance  by  mere  words,  the 
very  words  by  which  the  deed  would  thus  become  operative  would 
operate  to  create  a  trust  by  contract  in  respect  to  the  property,  where 
one  was  intended,  which,  if  manifested  and  proved  by  some  writing 
signed  by  the  grantee,  as  required  by  the  statute  of  frauds,  would  be 
valid.    Ibid.  310. 

Land  conveyed  in  trust  to  pat  debts. 

3.  Where  a  person  in  debt  at  the  time,  conveys  lands  to  another,  to 
be  sold  and  applied  to  the  payment  of  the  debts  of  the  grantor,  and 
the  grantee  fails  to  so  apply  the  fund,  creditors  may  subject  it  to  the 
payment  of  his  debts,  by  proceeding  in  equity,  and  where  the  grantor 
is  dead,  order  the  administrator  to  sell  the  lands  and  apply  the  proceeds 
in  due  course  of  administration  to  the  payment  of  the  debts ;  but  in 
such  a  case,  no  cross  bill  being  filed,  it  was  error  to  order  the  lauds  to 
be  conveyed  to  the  minor  heir  of  deceased.  Walker  et  al.  v.  Matthews 
et  al.  196. 

Statute  op  limitations. 

4.  Its  application  to  trusts — and  herein,  whether  a  trust  exists.  B  and 
H  were  partners  in  business.  H  was  taken  sick,  and  made  his  will,  by 
the  terms  of  which,  it  was  provided,  that  if  B  would  deliver  over  to 
W,  the  executor  named  in  the  will,  certain  notes  which  were  held  by 
the  firm,  for  the  benefit  of  H's  daughter,  and  would  pay  H's  debts,  after 
his  decease,  B  should  have  all  the  remainder  of  H's  estate,  including 
the  firm  property.  Before  signing  the  will,  H  caused  it  to  be  read  to  B, 
who  thereupon,  verbally,  accepted  the  terms  proposed,  and  it  was  then 
executed.  After  H's  decease,  B  demanded  an  appraisement  of  the 
property,  to  see  if  he  would  accept  of  it  under  the  terms  proposed, 
which  was  had,  and  he  again  accepted,  and  delivered  over  the  notes  to 
W,  and  retained  the  remainder  of  the  property  belonging  to  the  estate. 
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TRUSTS  AND  TRUSTEES.  Statute  of  limitations.  Continued. 
B  failed  to  pay  the  debts,  and  they  were  proved  up  against  the  estate 
of  H,  and  paid  by  W,  the  executor.  Afterwards  B  and  W  died,  and 
the  administrator  of  W's  estate  filed  this  claim  against  the  estate  of  B, 
to  which  was  pleaded  the  statute  of  limitations  and  the  statute  of 
frauds :  Held,  that  the  statute  of  limitations  constituted  no  bar  to  the 
action;  that  a  direct  trust  was  created  b}'  the  express  terms  of  the  will, 
and  that  B  received  the  property  under  the  conditions  imposed,  and 
entered  upon  the  discharge  of  his  duties,  and  that  the  relation  of  trus- 
tee and  cestui  que  trust  was  thereb\r  created  between  the  parties ;  and 
not  that  of  debtor  and  creditor.     Albretch,  AdrrCr,  v.  Wolf,  Adm?x,  186. 

5.  To  say  that  every  instance  of  trust  is  without  the  statute  of  lim- 
itations, would  be  stating  the  rule  too  broadty.  A  distinction  has  been 
taken  when  the  trust  is  a  continuing  one  between  the  parties,  or  when 
the  trust  has  been  created  by  will.  In  such  cases  the  statute  will  not 
apply.    Ibid.  186. 

6.  The  rule  is  well  established,  that  so  long  as  the  duties  of  the 
trustee  remain  undischarged,  the  trustee  can  not  avail  himself  of  the 
statute  of  limitations  for  his  defense.  But  if  the  trustee  openly  denies 
the  trust,  and  acts  adversely,  the  statute  will  begin  to  run,  and  may 
ultimate  in  a  bar  to  the  rights  of  the  cestui  que  trust.    Ibid.  186. 

Statute  of  frauds. 

7.  What  amounts  to  a  sufficient  manifestation  in  writing,  and  how  far 
parol  proof  of  a  trust  is  allowable.  See  STATUTE  OF  FRAUDS,  8 
toll. 


VARIANCE. 

In  allegations  and  proofs.     See  PLEADING  AND  EVIDENCE, 

lto7. 


VENDOR  AND  PURCHASER. 
Concurrent  acts  of  the  parties. 

1.  Remedy  of  administrator  of  vendor  to  recover  purchase  money.  A 
purchaser  of  land  gave  his  promissory  note  for  an  unpaid  balance  of 
the  purchase  money,  the  vendor  covenanting  "  that  upon  the  payment 
of  said  sum  being  made  at  the  time  and  in  the  manner  aforesaid,"  he 
would  convey.  The  vendor  died  without  having  made  a  conveyance. 
In  an  action  by  his  administrator  upon  the  note,  it  was  held,  that,  as  the 
title  to  the  land  was  the  only  consideration  for  the  note,  until  that  title 
was  made,  which  the  administrator  could  not  make  without  the  aid  of 
chancery,  no  right  of  action  accrued  on  the  note.  Hulshizer  v.  Lamo- 
reux,  Adm'x,  72. 
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VENDOR  AND   PURCHASER.     Continued. 

One  who  agrees  to  purchase  while  in  possession. 

2.  Whether  the  relation  of  vendor  and  purchaser  is  created — and  of  the 
rights  of  the  parties.  P,  being  in  the  possession  of  a  certain  tract  of 
land,  entered  into  a  written  contract  witli  J,  whereby  it  was  agreed  that 
P  would  pay  to  J  a  given  sum,  on  condition  that  the  latter  should  con- 
vey to  him  the  patent  title  to  the  land:  Held,  that  this  agreement  did 
not  create  between  the  parties  the  relation  of  vendor  and  vendee,  or 
that  of  lessor  and  lessee.     Johnson  et  al.  v.  Pollock,  181. 

3.  That  P,  having  acquired  possession  of  the  land  independently 
of,  and  prior  to,  the  making  of  said  agreement,  and,  while  so  in  pos- 
session, having  contracted  with  J  for  the  patent  title,  he  can  not  be 
compelled  to  pay  his  money  for  and  accept  a  less  title  than  that  for 
which  he  bargained.     Ibid.  181. 

4.  And  in  such  case,  J  having  failed  to  obtain  the  patent  title,  and 
it  appearing  that  P  had  never  rescinded  or  repudiated  the  contract,  but 
at  all  times  has  been  read}'  and  willing  to  pay  the  sum  stipulated  upon 
the  conveyance  to  him  of  the  patent  title,  J  will  not  be  permitted  to 
rescind  the  contract  and  recover  possession  of  the  premises,  on  the 
strength  of  an  agreement  he  has  never  been  in  a  condition  to  perform. 
Ibid.  181. 

Specific  performance.     See  CHANCERY,  14. 

Enforcing  the  payment  of  purchase  money. 

In  chancery.     See  CHANCERY,  15. 


VENUE. 
Change  of  venue. 

1.  Of  the  mode  of  certifying  the  papers  in  the  cause.  In  transferring 
causes  on  an  order  had  in  vacation  before  the  trial  term,  it  is  not  neces- 
sary the  transmitting  clerk  should  make  a  transcript  of  the  summons 
and  declaration,  A  certified  copy  of  the  order,  and  the  transmission 
of  the  original  files,  with  a  proper  certificate,  is  sufficient  to  give  the 
receiving  court  jurisdiction,  where  the  files  show  jurisdiction  in  the 
court  from  which  the  cause  came.    English  et  al.  v.  Faulds,  266. 

VOID  AND  VOIDABLE. 
Application  to  sell  ward's  land. 

If  not  made  at  proper  term,  proceeding  void.  See  GUARDIAN  AND 
WARD,  1,  2. 

Wagers  on  elections. 

Are  void.    See  -WAGERS,  1,  2,  3. 
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WAGERS. 
Betting  on  election. 

1.  In  another  State.  A  wager  between  citizens  of  this  State,  as  to 
the  result  of  a  presidential  election  in  another  State,  made  prior  to  the 
election,  is  against  public  policy,  and  void.  Such  a  wager  is  equally  as 
immoral  and  pernicious  as  one  upon  the  result  of  such  election  in  the 
State  in  which  the  parties  reside.     Gregory  v.  King,  169. 

2.  Whether  can  be  recovered  back.  Courts  of  justice  will  not  en- 
courage such  wagers  by  affording  aid  to  either  party,  and  if  paid  by 
the  stakeholder  to  one  of  them,  although  from  the  result  of  the  elec- 
tion, under  the  conditions  of  the  wager,  he  was  not  entitled  to  it,  the 
other  can  not  recover  it  back.    Ibid.  169. 

3.  Former  decisions.  The  decisions  in  the  cases  of  Morgan  v.  Pet- 
tit,  3  Scam.  529,  and  Smith  v.  Smith,  21  111.  244,  wherein  they  are  in  con- 
flict herewith,  are  overruled.    Ibid.  169. 


WAIVER. 
Waiver  op  error. 

1.  By  pleading  further.  It  is  error  on  overruling  a  demurrer  to  a 
plea  in  abatement,  to  the  jurisdiction  of  the  court,  to  permit  plaintiff 
to  reply  to  the  plea,  and  such  error  is  not  waived  by  pleading  in  bar 
to  the  action.     Spaulding  et  al.  v.  Lowe  et  al.  96. 


WAREHOUSEMEN. 

C  ARRIE  RS — WARE  HOUSEME  N. 

In  which  capacity  liable.     See  CARRIERS,  4  to  5. 


WITNESSES. 
Competency. 

1.  Husband  and  wife — construction  of  act  of  1867.  Under  the  act  of 
February  14th,  1867,  husband  and  wife  are  competent  witnesses  for  or 
against  each  other,  only  in  cases  mentioned  in  the  exceptions  to  section 
five  of  that  act.    Mitchinson  v.  Cross,  366. 

2.  So,  in  a  suit  for  malicious  prosecution,  wherein  the  plaintiff 
sought  to  prove  by  his  wife  the  want  of  probable  cause  for  the  prose- 
cution complained  of,  by  showing  that  the  alleged  slanderous  words 
upon  which  it  was  based,  and  which  imputed  to  the  defendant  adult- 
erous intercourse  with  the  witness  before  her  marriage  with  the  plain- 
tiff, were  true,  it  was  held,  she  was  an  incompetent  witness.     Ibid.  366. 
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WITNESSES.     Competency.     Continued. 

3.  Where  a  married  woman  is  tried  for  the  crime  of  adultery,  it  is 
error  to  permit  her  husband  to  testify  for  or  against  her,  nor  has  the 
statute  of  1867  altered  the  rule.     Miner  v.  The  People,  59. 

Credibility. 

4.  A  witness  can  not  be  discredited  simply  on  the  ground  of  an 
erroneous  statement.  It  is  only  where  the  statements  of  a  witness  are 
wilfully  and  corruptly  false  in  regard  to  material  facts,  that  the  jury 
are  authorized  to  discredit  his  entire  testimony.  So  it  is  erroneous  to 
instruct  the  jury,  that  if  a  witness  "has  sworn  falsely  in  any  material 
statement,"  they  may  disregard  the  whole  of  his  evidence,  except  so 
far  as  corroborated.    Pope  et  al.  Adui'rs,  v.  Dodson,  360. 

5.  Where  the  evidence  to  sustain  a  verdict  depends  upon  the  testi- 
mony of  the  plaintiff  himself,  and  material  portions  of  it  are  contra- 
dicted by  other  testimony,  it  is  error  for  the  court  to  refuse  to  instruct 
the  jury  that  if  they  believe,  from  the  evidence,  that  plaintiff  has  wil- 
fully sworn  falsely  as  to  any  material  fact,  they  would  have  a  right  to 
disregard  his  entire  evidence,  so  far  as  it  was  not  corroborated  by  other 
testimony.     United  States  Express  Co.  v.  Hutchings,  44. 

6.  The  discredit  of  a  witness  depends  upon  the  motive.  A  mis- 
statement from  misapprehension  or  mistake,  should  not  wholly  dis- 
credit, but  if  the  misstatement  is  wilful  as  to  one  material  fact,  tha 
jury  may  properly  reject  all  his  testimony  not  corroborated.     Ibid.  44. 


WILLS. 
By  what  laws  governed. 

1.  Where  a  will  is  executed  in  another  State,  but  devising  real 
estate  lying  in  this  State,  if  it  be  properly  executed,  and  admitted  to 
probate,  it  will  be  governed  by  the  laws  of  this  "State.  Kingsbury  v. 
Burnside  et  al.  310. 

Attestation. 

2.  The  statute  does  not  require  that  the  attesting  witnesses  to  a  will 
should  be  in  the  presence  of  each  other  when  they  sign  it.  Flynn 
et  al.  v.  Owen  et  al.  111. 

Sale  of  land  by  executor. 

3.  Under  power  in  a  will — effect  of  a  decree  attempting  to  confer  such 
power.  Where,  by  a  will,  the  widow  wTas  invested  with  a  life  estate  in 
certain  lands  of  the  testator,  and  the  will  also  empowered  the  execu- 
tors to  sell  the  lands  belonging  to  deceased,  either  at  public  or  private 
sale,  for  cash,  or  on  a  credit,  and  the  executors  applied  to  the  circuit 
court  for  leave  to  sell  the  interest  of  the  widow,  and  the  widow  ap- 
peared and  consented  to  the  decree,  and  the  lands  were  sold  thereun- 
der, upon  objection  that  the  decree  was  irregular  and  the  sale  under  it 
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void,  it  was  held,  although  there  may  have  been  irregularities  in  the 
decree  which  rendered  the  sale  void  as  to  the  interest  of.  the  widow, 
yet  the  deed  of  the  executors,  leaving  out  all  reference  to  the  decree 
therein,  showing  the  capacity  in  which  they  executed  the  deed,  as 
executors  of  deceased,  was  sufficient  to  pass  the  fee,  subject  to  the  life 
estate  of  the  widow,  under  the  power  to  them  contained  in  the  will — 
the  pretended  sale  under  the  decree  being  regarded  as  not  constituting 
a  waiver  of  their  right  and  power  to  sell  under  the  will.  Purser  v. 
Short,  477. 
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